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CORRECTIONS  and  ADDITIONS. 


Vol.1.— /jf^  02. /.  19.  for  110  read  a.—/.  26  for  his  read  the;  and 
after  Adminiftrators,  mfert,  of  the  Party  that  had  the 
EJIate. 

pq,  93.  /.  13.  after  convey  md  jointly  *ivith/uch  Per/on. 

pa.  221.  /.  2  2 .  for  interred  read  intereji. 

pa.  184. — J  5.  No  notice  is  neceflary  to  a  tenant  at  fuiFerance. 

pa.  301.  $  32.  The  do^rine  here  laid  down  muft  be  under^ 
flood,  that  an  attachment  will  lie  again  (I  the  lord,  if  he 
fhould  refufe  infpeAion,  after  a  rule  of  court  direfting 
it. — Vide  the  King  v.  Shelley,  3  Term  Rep,  141. 

pa.  $S5'  ^'  '^*  £or  deprivation  rczd  depreciation. 

^a.  405.  /.  20.  dele  no/. 

^.414.  /.  2.  for  e/de/i  read  youngejh 

pa.^SS*  ^'  '4'  for  G.  read  2>. 

pa.  461.  /.  20.  after  heirs,  infert,  intnt/ifdrB^ 

pa*  512.  /.  27.  hr devifed  vtdA  demifed, 

pa.  J 14.  /.  2  J .  for  kjfee  read  leffhr. 

/^•534» — §  30.  The  determination  of  the  Matter  of  the 
Rolls,  that  a  term  attendant  on  the  inheritance  will  not 
prote6k  a  purchafer  from  dower,  unlefs  it  has  been  ac- 
tually affigned  to  a  truftee,  for  the  purchafer  has  been 
^nfirmed  by  Lord  Eldon. — Vide  10  Vef,  Jun.  26^. 

Vol.  II. 


(  *•  ) 

VeL  II.-«^(^  »§.  /.  i8.  tAtr  cwUinktt  m#» 

fa,  109.  /.  jO.  fbr0rpr(fararr  roui  monMBOo^ 

/a.  124.  /.  19.  for  V9t€  fir  knight  9f  ilm  jS^  rod  jEr  «• 

^.  130.  /•  15.  for  monljpyr  read  mori^^ga. 

fa»  2ij.  7.25.  for  ij^iffli^iif  read ^^^cff/mm/. 

>0.  219.  /.  a.  dele  •#«/  4te.^^L  4.  add*  by  Laid  Hasd* 

wicke. 
fa.  235.  kft  line*  fyt  inenflthrmicir  read  iiigaMfciwa^ 
^.284.  7.  I  J.  for /o  read  i[jr. 

pa.  403.  /.  8.  after  againft,  infert-i-the  T«pre(eiitatiTeto& 
fa.  410.  /•  17    for  0  read  ^.  tht^*  19.  ior  in  read  ii» 
fa.  427.  /.  29.  for  41.  read  21. 
^.  j^$$.  1.  24.  del<e  cafe^ 
fa»  305*  L  20.  for  to  read  i[f* 


Vol.  III.— /tf.  36.  In  Marg.  for  i.  rtad  6« 
^.  236.  /.  6.  dele  or  Fdomy* 
fa.t'ji.  /.  24.  dele  /Ao/. 
fa.$g4.  /.  18.  after /i&AMy  infert— his  gTand{tt!ief*s  bro. 

thers  or  fiften,  or  their  defcemnatiy  or  for  want 

of  them— 


Vol.  IV.— ;^  158.  /.  9c  dele  m. 

fa*  240.  §  32.  in  a  &bfequent  cafe.  Lord  Eldon  faeU 
clearly  that  a  perfoQ  may  have  a  power  of  ap« 
pointmenty  at  toe  lame  time  taking  to  himfelf  tw 
whole  intereft  in  the  fee  over  which  the  power  it 
to  be  executed^  10  Vef.  jun.  254* 

pa.  281.  $  64.  vide  lO  Vef.  jim.  266* 

fa.  461.  /.  15.  for  witiout  rc»d  witlu 
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Seftion  i* 

/np  HE  laft  mode  of  conveying  property,  is,  by  clfr*  q  •  j^  ^f 

'*     vife  or  difpofition  contained  in  a  perfon*s  laft-  Denfci# 
^1  and  teftament,  to  take  place  at  the  death  of  the 

B  %  devifon 


Howard 
Cout.  AiigL 
Norm.  voL  !• 

Lib.  7.  cr5- 


T//AfXXXVllL    Ve^fe.    CA.i.  $1— 3. 

devifon  The  tirord  d^vife  appears  to*  be  derived  fronf 
diVide,  and,  originafly,  me^t  any  kind  pf  divifion  qt" 
cBfliribiltron  of  fands  ;  but  it  ^ras  ufed  to  denote  a  iml( 
fo  earfy  as  in  the  time  of  Glanville^  who  iays,-^P^^ 
enim  quilibet  Bomo^  niajoribus  debitis  non  invdlutusf  de 
tibus  fidsf  in  infirmtate  fua^   ratit^riahikm  devlfam 


rlnff.  mi. 
A.  1. 

a  Inft.  7. 

6Rq>-  17  A* 
Gilb.  Rep. 

^59- 

Wright't 
Tea.  173. 


%  1.-  tt  is  generally  agfeedf,  that  the  po#er  of  de^ 
vding  lands  exifted  in  the  dme  of  the  Saxms ;  but^ 

■ 

upon  the  eftablilhment  of  the  Normans,  it  was  taken* 
away,  becaufe  it  was  inconfiilent  with  the  principles 
of  the  feudal  law ;  €nd,  although  many  of  the  re« 
ftraints  on  aliisnation  by  deed  wefe  removed  before 
Clanville  wrote,  yet  the  power  of  devifihg  lands  war 
not  allowed  for  a  long  time  after,  partly  from  an  ap-^ 
prehenflox^  of  impofition  on  perfons  in  their  lafl  mo^ 
ments,  and  partly  on  a^tount  of  the  want  of  that 
public  notoriety  which  the  conupon*  Uiw  required  in: 
every  transfer  of  real  property :  and,  therefore,  it  is* 
faid  in  the  lame  chapter  6f  GlanviUe,  fr6m  which  the 
pillage  in  the  preceding  fe^on  is  taken,  which  relater 
to  perfonal  property  only,  that  no  perfon  could  difpofe 
of  his  lands  by  will ;  de  harHlitati  vir$^  nihil  in  ultinui 
^luntate  diffmere  fonji^ 


Ro(.  GsY* 


S  3.  The  power  of  deviiing,  however,  contmuecTalK 
to  focage  lands  fituated  in  cides  and  boroughs,  and 
alfo  as  to  all  lands  in  Ktnt^  which  were  held  by  thtf^ 
cufiom  of  Qan^elf^d ;  and  as  the  ancient  Smm  laws^' 
are  fuppo&d  to  have  remand  unakerod  i&  Ksviy  thir 

m9 


V...' 


\       •«. 
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%  >n  additional  proof,  that  Jiaods  were  device  in 
^tiqie  of  ihe  Smcom^ 

$  4.  Wc  have  fees,  thiit  a  power  of  dejriljng  lands  T\t.iuA.tp 
.was  tndireftly  ac^red  by  means  of  the  invention  6i  ^*  S4* 
fifes ;  and  tius  power  appears  not  only  to  liave  been 
allowed  by  the  Crown  and  the  Legiflature,  bat  even, 
|n  fome  particuhtr  inftanees,  to  have  recdved  their 
fandicm :  for,  by  the  ftatute  y  f{en»  7*  c*  3.  and 
JL4  and  15  ffet!^.  8.  c.  14^  perfons  who  were  in  the 
king's  feryice  is  the  ^^^an,  were  allowed  to  alien  their 
^anis,  for  the  performance  of  thdr  ypills,  wjithout  U^ 
]pence  or  j^e  f»r  ?iiei^ti<N;i, 

• 

5  5*  The  pi:a6tice  of  c^vffkig  the  u(e  of  lands,  caf* 
fled  the  power  of  difpofing  of  real  property  much 
^irther  than  was  confident  witl]i  the  nature  of  tenures ; 
It  tended  to  deprive  lords  of  thdr  wardfhips,  profits  of 
Qiarriages  a^d  reliefsi  and  tl^e  l^g  of  his  primer  feifin, 
Jivery  and  iines  for  alienation;  which  ponftituted  a 
cx>n(iderable  part  of  the  old  revenue  of-  the  crown. 

••,•11  M  *■•» 

'^his,  together  with  many  other  inconyeniencies,  tha( 

^owed  fro^  the  do£lrine  of  ufes,  was  removed  by  the 

^atute  27  Heru  8.  c.  10;  which,  uniting  the  legal  feifm  Titix.ch.3,  * 

of  the  land  to  tk^  iffe«  eSeduallv  took  away  the  power 

f^f  devifm^, 

5  64  The  incpnrenienaiei  wjiich  attended  th?s  re»  statutes  of 
ftraint  on  the  difpofition  of  lands  by  devife,  mduced  ^*^« 
the  Legiflature,  in  a  few  years  after,  to  give, every  one 
a  power  of  devifing  a  certain  portion  of  his  land.    All 
1^  iras  th^efore  m^de,  32  Hen.  8f  c*  u  intittiled^^ 


r 


' 
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^he  a6l  of  willsy  wards^  and  frirmr  fiijtns^  Cs?*f 
reciting,  that  perfons  of  landed  property  could  not 
conveniently  maintain  hofpitality,  nor  provide  for  their 
families,  the  education  of  dieir  children,  or  payment 
of  their  debts,  out  of  their  goods  and  moveables  ;  it, 
therefore,  ena£is,  that  all  and  every  perfon  and  per* 
fons  having  manors,  lands,  tenements,  or  heredita^i 
ments,  may  give  and  difpofe  of  them,  as  well  by  lafl: 
will  and  teftament  in  writing,  as  by  any  aA  executed 
in  their  lifetime,  in  *the  following  manner :  If  they 
held  in  foccage,  they  might  devife  the  whole ;  and  if 
they  held  of  the  king,  or  of  any  other  perfon  by  knight 
fervice,  they  might  devife  two  parts,  or  as  much  ^ 
Ihould  amount  to  the  yearly  value  of  two  parts  in  three, 
in  certainty,  and  by  fpedal  (iiviiion;,  fo  as  1%  mi^ht  be 
known. 

§  7*  By  the  flatute  34  and  j^S  ^^^  ^*  ^f  5'  uititu« 
}ed,  jin  aff  for  the  explanation  of  wills^  reciting, 
that  feveral  doubts,  queftlons^  and  am))iguities^  had 
arifen  ypon  the  ftarute  32  Hen^  8.  it  was  enabled, 
tb^t  the  word?  *f  eftate  of  inberitance,"  ufed  in  that 
ftatute,  ibp}}ld  piean  only  an  eflate  in  fee-fimple* 
And  that  *^  all  and  fingular  peffon  and  perfon;,  having 
f '  a  fole  eftj^te  or  ji^tereft  in  fee-fimple,  or  feifed  in  fee- 
**  fimple  in  coparcenary  or  in  common  of  or  in  any 
f*  manors,  lands,  tenements,  rents,  or  other  heredi- ' 
f*  taments  in  poflcffion,  reverfjop,  remainder,  or  of 
**  rents  op  fervices  incident  to  any  reverfion  or  re- 
f*  mainder  (not  holding  by  knightJs  fervice),  Ihall  have 
ff  full  and  free  liberty,  power,  or  authority,  to  give, 
ff  difpofe^  will^  ox  devife  to  any  perfpi)  or  perfpus 

«  (except 


T 
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**  (except  bodies  politic  and  corporate)  by  his  laft  will 
*'  and  teftament  in  writing,  as  much  as  in  him  of 
^*  right  is  or  (hall  be,  all  his  faid  manors,  lands, 
^^  tenements,  rents,  and  hereditaments,  or  any  of 
«  them." 

1*5  8.  With  refped  to  lands  held  by  knight-fcrvice, 
«ither  of  the  king  or  of  a  fubjeft,  no  more  than  two- 
thirds  thereof  coujd  be  devifed  under  the  authority  of 
thefe  ftatutes ;  but,  in  confequence  of  the  abolition  of 
military  tenures,  and  the  converfion  of  knight-fervice 
into  common  focage,  the  operation  of  thefe  ftatutes 
now  extends  to  all  eftates  in  fee-fimple. 

5  9.  The  ftatutes  of  wills,  being  in  the  affirmative,  '  !«&•  ">  *• 
•were  held  not  to  take  away  the  cuftom  of  devifing ;  3  Rep.  35  «• 
and,  formerly,  it  was .  of  importance,  in  many  cafes, 
to  refort  to  the  cuftom  of  devifing,  as  being  moft  be- 
neficial for  the  dcvifee :  but  now,  the  two  powers  be- 
ing af&milated,  and  made  for  the  moft  part  commen- 
furate,  it  can  f«ldom  happen  that  it  fhould  be  neceflary 
to  call  the  power  by  cuftom  in  aid ;  though  it  is  pofli* 
ble,  as,  where  the  cuftom  enables  an  infant  pf  fourteen, 
or  a  feme  covert,  to  devif^* 

§  10.  The  idea  of  a  devife  of  land  was,  evidently.   Nature  of  a 
taken  from  the  teftament  of  the  Romans^  which  was  at   ^efc'^a"^^*^ 
all  times  allowed  in  England  with  refpeft  to  perfonal  tutcs, 
property.     But  the  pgwer  of  devifing  lands,  being 
^ven  by  pofitive  ftatutes,  is  only  co*extenfive  with  the 
words  of  thefe  ftatutes :  a  devife  is,  therefore,  founded 
pn  diffei'ent  principles,  and  governed  by  diflferent  rules, 

C  4  from 
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from  a  teftament^  which  is  only  an  inftrument  to  con- 
Gowp.  Rep.  vey  perfonal  property ;  for  a  devife  is  confidered,  not 
'^^*  fo  much  in  the  nature  of  a  tcftament,  as  of  a  convey*- 

ance  declaring  the  ufes,  to  which  the  land  ihall  be 

fubjed  aftipr  the  death  of  the  devifor. 

5  II.  The  word  te/tament^  in  the  Reman  law,  was 
applied  only  to  difpolitiopsy  which  contained  the  infti- 
tution  or  appointment  of  an  heir,  who  w^  to  take  all 
the  property  of  the  teftator ;  and  the  Roman  lawyers 
pbfenre,  that  a  teftament  might  be  made  in  five  words, 
J^nque  verbis  ptkteft  quisfacere  tc/lamentum^  ut  dicat^ 
^*  Lucius  Titius  mibi  iiares  ^a."  All  other  difpofldons, 
in  which  there  was  no  heir  named,  were  called  codicils^ 
pr  donations  in  coptemplation  of  death  ;  but  the  Eng* 
UJh  law  does  not  admit  of  thefe  diilinfUons :  for  ^ 
devife  does  not  neceffarily  imply  the  appointment  of  a 
gjeneral  heir,  or  a  difpofition  of  all  the  teftator's  lands, 
but  only  of  thofe  •  which  are  particularly  mentbned, 
9n4  the  refidue  defcends  to  the  heir  of  ^t  teflator,  as 
if  po  fupli  devife  had  been  mad^ 

ptftCodka.        S  ^^*  A  codicil,  of  which  t|ie  pame  qnly  is  taken 

from  the  Roman  law,  is  a  fupplement  to  a  devife^  or 
an  addition  made  by  a  teflator  to  bis  will,  and  of 
^hich,  it  is  confidered  as  a  part ;  being  intended  tq 
alter  or  explain,  or  to  make  fome  addition  to,  or  fub? 
tra£tion  from,  the  former  difpofitions  of  the  teftaton 

4  xi.  A  perfon  may,  therefore,  make  feveral  wills 
pf  different  parts  of  bis  lands,  or  of  diitind  efbtes  o^ 
iptei-efts  therein  y  and  be  may  ajfo  make  feyeral  cq« 

dicilS| 


\ 


(didlS)  altenng^  explsuning,  ^^dding  to,  «r  fubA3ra<9^  - 
fronjy  wliat  ha^  been  befoi;e  devHed  ^  or  devifing  any 
part  of  ^s  eftatp  not  d^jpof^  of  t>y  any  forxoer  vriU  or 
jcodicil;  and  x\ic  law  wUl  annex  fucb  codicil  or  co; 
diciU  po  bis  wi^l;  an4  CQoAd^F  the  viiole  ^  a^ 
Jnftruffliept. 

§  14.  Ip  (be  G^e  of  a  dcviie  of  \mA^^  tbc  freehold  A  DcTife 
|s  in  the  devifee  before  entry,  ^nd  he  may  enfer  widi-  Freehold 
put  the  affent  of  the  heir  of  the  devifor,  to  vhom    f  ?*?*• '  *  ?  ^' 
nothing  defcisnds.    If  the  heir  of  the  deyifor  enters* 
(he  devifee  may  bring  ^  ejeftment  againft  him :  an^ 
fhofe  to  whom  lands  are  given  by  devile,  are  faid  tp 
take  in  the  nature  of  purchafers,  though  the  bpunty  of 
the  tdlator  \&  the  only  poi^ideracion  which  i$  fuppofed 
)n  a  willt 

* 

§  I  Cf  A  devife  imoort^  a  coniideration  in  itfelf,  and,    ^  -. . 
therefore,  caiinot  be  averred  to  be  to  the  ufe  of  any  si  Confidera*.* 
pther  but  the  devifee.    It  is  for  this  reafon,  that  s^  de?  Tit.  6.  ch.  ? 
yife  of  lands  cannpt  be  averred  at  law  to  be  in  bar  of  *•  ^*»  «c.  '•' 
dower,  jointure,  or  any  other  right  or  intereft  to  which 
|he  devifee. is  entitled.     But^  in  equity,  a  deyi£^  i^ 
^pmetimes  qQnilc^ered  as  a  f«^ti^fad^ion^ 

I  1 5.  goon  after  the  ftatute  of  wills,  jtwas  found,  Oevi&$arc 
^t  the  power  of  devifing  was  attended  with  fome  very  Cr"d?^*'"^ 
fnaterial  inconyeniencies ;  for  creditors  by  bond  or 
other  fpecialty,  which  affefted  the  heir,  provided  he 
|iad  affets  by  defcent,  were  defrauded  of  their  fecuri- 
t|es,  not  having  the  fame  remedy  againfl  the  devifee 
of  tlxdr  4et>tor,    BiU  it  hw  bcw  ftatecj  in  »  former 

title 
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Tit.32.c«i«.   title,  that,  by  the  ftatute  ^WiUsam  and  Mary^  c.  14* 


f.  15. 


Ktnafton  t. 
Clarke, 


f.  2.  and  3*  all  devifes  of  land  are  declared  to  be  frau« 
dulent  and  void,  as  againft  bond-creditors,  iRrho  may 
fue  the  heirs  of  the  obligor,  and  alfo  his  devifees, 
jointly.    And  it  has  been  determined  by  Lord  Hani* 

m 

wicke^  that  an  eflate  in  reverfion  is  within  this  ftatute  ; 
and  that  a  devife  of  the  reverfion  by  the  heir  of  the 
obligor  is  alfo  within  the  ad  ;  and,  in  fuch  a  cafe,  the 
lands  are  liable* 


Pcvifci  are 

entitled  to 
aid  in  £quityi 


Dpcfaefs  of 
Newcaftlc  ▼. 
Pelhanit 


K 


Brp  Pari. 
460. 


A  Devifc 
need  not  be 
proved  in  the 
Feckfiaftical 

Co^rt. 


§  1 7.  By  the  4th  feftion  of  this  ftatute,  devifes'  for 
payment  of  debts  or  children's  portions,  purfuant  to  a 
marriage  agreement,  are  e^^cepted. 

§  18.  Perfons  who  claim  lands  under  a  will,  havbg 
the  law  on  their  fide,  are  entitled,  as  againft  the  heir 
of  the  devifor,  to  the  affiftance  of  a  court  of  equity, 
for  a  difcovery  of  the  deeds  and  writings  rehting  to 
the  devifed  eftate,  and  to  have  them  delivered  up  as 
following  the  lands.  And  this  courfe  of  proceeding  is 
founded  on  the  higheft  reafon ;  for,  otherwife,  all  wills 
of  land  might  be  difappointed,  and  the  heir  at  law,  by 
gaining  poffeflion  and  getting  the  deeds  into  his  cuftody, 
unlefs  compellable  to  difcover  and  produce  them,  in 
order  to  make  out  the  title  of  the  devifee,  might  de- 
fend himfelf  at  law,  by  fetting  up  prior  incumbrances, 
and  by  that  means  prevent  a  legal  trial  of  the  validity 
of  the  will,  and  totally  fruftrate  the  intention  of  the 
teftator^ 

§  1 9.  A  will  of  lands  need  not  be  proved  in  the 
ccclefiaftical  court,  although  it  is  ufually  done ;  becaufe 

moft 


\ 


\ 
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moft  wills  of  land  contain  alfo  a  difpofition  of  perfonal 

cflate.    For  the  probate  of  fuch  a  ^11  cannot  be  given 

in  evidence,  all  th$  proceedings,  fo  far  as  they  relate 

to  lands,  being  coram  nonjudicej  as  that  court  has  no   Cro.  Car; 

power  to  authenticate  fuch  a  devife  j  and,  therefore,  *9^^34''» 

^  copy  produced  under  its  feal,  is  not  evidence. 

S  20.  It  is,  therefore,  frequently  neceffary,  to  pro- 
duce the  original  will,  and,  for  that  purpofe,  to  take 
it  out  of  the  ecclefiaftical  court  in  which  it  has  been 
proved.     And,  in  fuch  a  cafe,  an  application  muft  be    i  AtL  617.  ' 
made  to  the  Court  or  Chancery  for  an  order  to  de-  4B«>-R-47^ 
liver  the  wiil^ 


\ 


$  21.   A  memorial  of  a  will  may  be  regiftered.  ADeWfe 

Where  it  relates  to  lands  fituated  in  Middkfexy  or  in  ^ft^^" 

any  of  the  ridings  of  Tork/hke^  in  which  there  is  a  Tit. 3a,  c. ax; 
ine^cr. 


TITI^ 
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TITLE  JTUVrn, 


D  E  V  I  6  S. 


GHAP.  H 


Who  may 


T 


Who  may  dcv^fe^  and  to  nvbmf 


JL  a.  UHh  may  if^fi. 
f.  The  Kmg^ 
5.  Tbe  ^yeen* 
^.  Wbo  ar€  J^fMed  from  Jk" 

.  7.  fnfaiai, 
9.  ItB^  and  f^fons  efm/M 

Mimory, 
10*  Mturtud  Wwuiu 


11.  Rtmfudtf  DifiMKAs 

16.  WIq  m^  be  Deviftu* 

17.  Infant  w.Vcfltne  ffbtuk* 
19.  married  Womem. 

ao.  ABetu. 

Zi.Bmfimrdf. 

22.  Perfom  vmeertfdtn. 

95.  MoSit  PoMc  cmmi  fc  Df^ 

vi/eeu 


» 


Se£tion  i 


T 


The  Kimg. 
Kol.  Pari. 
Vol.  3.  301. 

4  laft-  33J» 


^nrO  the  validity  of  every  devife  it  is  eflentially 
neceff^ry  that  there  be  a  deyifor  capable  of  difj* 
pofiog,  and  a  deyifee  or  dfvife^  capable  of  taking  the 
lands  devifedt 

S  2.  With  refped  (o  tfie  perfons  ivho  are  capably 
of  devifing,  fdl  perfons  fei(p4  in  fee  fimple  and  whp 
are  capable  of  difpofing  of  their  eftates  by  any  con** 
yeyance,  infer  vivo^y  may  difjpofe  of  them  b^  will* 

5  5.  In  1$  Rich.  %,  the  bifhops,  lords,  and  cooiy 
mons,  aflented  in  full  parliament,  that  the  king  hi| 
b^  ^  ffK^or;  n^ght  U^wfiilly  make  thdr  teila^ 

19  mm  \ 
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flKBts;  aiid.  that  ocecmdon  nught  be  done  of  the  fitm^ 

Ivfaereof  fome  doubt  nvas  made  before.    This  TtBt  duly 

inlhorused  ofur  kings  to  difpofe  of  their  perfonal  pro^ 

petty.    For  k  ii  ftated  in  Brookes  Abridgmgnt  ta  have  Tit  l^Mog. 

been  laid  down  by  Forte/ate  in  35  Hen.  6.  that  the  P*'^' 

long  could  not  devife  his  land  by  his  teftament.    Bar 

it  appears  frqm  the  rolls  of  parliament,  that  our  kirigt 

#ere  in  the  fM£lice  of  conveying  lands  to  trufleet  tor 

the  vSt  of  thdr  laft  wills. 

$  4*  It  hai  hoMirevef  been  lately  ena^d^  tfiat  his  39  ^  46  Gt&i 
Jdajefty,  M*  Iwirs  and  fucceflbrs,  may  by  idi  will  devife  3-  «•  **•  '•  ^' 
any  manotT)  meffifages,  lands^  tenements^  and  here- 
difeunentSy  ^hich  heive  at  any  time  beeti  purchafed  by 
&is  Majeily,  or  fliall  at  amy  dnfe  be  puVebafed  by  him^- 
^s  hdrs  or  ftscceflbrs,  out  of  any  monies  iflued  and 
applied  for,  theufe  of  his  or  their  privy  purfe,  or  with 
acny  otbMr  monies  not  aj^ropriated  to  any  public  ferf 
tiK^e,  Of  to  any  ma^ots^  &t^  which  have  eome  to  his 
Majefty^  olr  (hall  come  to  him,-  his  heifs  or  fiicceflbrs,* 
l^y  gift,  derife,  or  defcent,  or  otherwiTey  from  any  of 
hk  ot  their  ancei^^oMy  or  atff  other  perfon  or  peribnSy 
Aot  bekifg  kings  or  (|kieens  of  this  realm/ 

^  ^  H)e  (ante  ffatufe,  §  Sf.  aftet*  reci^:th!s(t  6y  the  QfioeA 
die  law^  cS  En^and  the  q[ueen  conforty  wife  of  thie 
(sng,  wiats  capable  of  taldng,  g'ntadng,  oi  difpofing  of 
property,  as  if  (tife  were  a  feme  fole,  but  that  doubts 
n^gfit  arife  how  far  this  capacity  of  granting  or  difv 
pofing  of  property  extended,  and  efped^y  whether 
dAiing  the  life  of  the  Mng  her  hufband;  it  included 
tbepowe^  of  devifin^  andbe^ieathing  by  laft  wiU  and 

iciEamenci^ 
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«♦ 


WhoarediT- 
abled  from 
derifingy 
L  I4« 
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teftament)  and  reddng  that  his  Majefty  was  defirouf 
that  her  Majefty  during  the  Kill's  life  fliould  have 
full  power  by  her  laft  will  and  teftament  to  difpofe  of 
her  real  eftates ;  it  was  ena&ed  that  it  fliould  be  Iaw« 
ful  for  her  Majefty,  during  the  joint-HTes  of  their 
Majefties,  by  her  laft  will  and  teftament  to  difpofe  of 
any  manors,  mefluages,  lands,  tenements,  and  heredi* 
taments,  purchafed  by  or  in  truft  for  her  Majefty,  or 
which  fliould  thereafter  veft  in  her  Bilajefty,  or  in  any 
perfon  in  truft  for  her,  as  fiilly  as  if  flie  were  fole  and 
unmarried^ 

%  6.  With  refped  to  the  ^erfons  who  ato  difabled 
from  deviling  lands,  there  are  four  perfonai  difqualifi* 
cations  mentioned  in  the  ftatute  of  wills* 


In&nti.  S  7«  The  firft  of  thefe  is  infancy,  and  therefore 

perfons  onder  the  age  of  twenty-one  years  are  inca« 
pable  of  devifing  their  lands.  But  if  there  be  a  locat 
cuftom  that  kmds  and  tenements  within  a  certain 

Perk.  f.  504.     diftrid  fliall  be  devifable  by  all  perfons  of  the  age  of 

fifteen  years  or  upwards,  a  devife  of  fuch  lands  by  as 
infant  of  fifteen  will  be  good« . 


Coiiftable, 
Vaugh.  177, 


Idiots  and 
Perfons  of 
Doftfanc  Me« 
mory. 


§  8.  An  infant  may  devife  the  guardlanfliip  of  his 
child,  by  virtue  of  the  ftatute  12  Cha.  2.  ch.  24.  And 
it  has  been  contended  that  fuch  a  difpofition  draws 
after  it  the  land,  a^  incident  to  the  guardianfliip ;  but 
this  point  has  not  been  determined* 

§  9.  Another  difability  exprefsly  mentioned  in  th« 
fUtute  of  wills  is  idiocy,  and  nonfane  memory.    But 

ic 
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It  fliould  be  obferved  that  every  perfon  making  a  will 
is  prefumed  to  be  of  found  underltanding  until  the 
contrary  be  proved,  fo  tl^t  the  oniu  frobandi  lies  ob 
the  other  fide. 

§  I  o»  Married  women  are  alfo  exprefsly  difabled  by  Married 

the  ftatute  of  wills,  from  devifing  their  lands.     But  W®™«"' 

married  women  are  now  frequently  enabled  to  difpofe  Tit.  3a. 

of  lands  by  wills  operating  as  appointments  under  ^^^S*^*'^ 
powers* 

§  II.  A  woman  whofe  hufband  has  abjured  the  ^  ^n^^  ix%€u 

realm,  or  who  has  been  banifhed  for  life  by  aft  of  Portland  ▼. 

parliament^  may  in  all  things  aft  as  a  feme  fole  ^  and  %  Vem.  so4# 
may  therefore  make  a  will  of  her  lands* 

5  12.  Where  a  devifor  is  under  any  of  the  difabi-   Removal  of 
Ikies  before  mentioned  at  the  time  when  the  will  is   Difabilitlcj 

,     ,  does  not  etta-* 

made,  it  is  ablohitely  void  although  the  difability  be   bliih  a  WUL 
removed  before  the  death  of  the  devifor ;    for   the 
parties  muft  be  capable  of  devifmg  at  the  time  when 
they  make  their  will. 

S  1  J.  A  man  of  full  age  declared  in  the  pTefence  of  ^,^  ^^ 
feveral  witneflfes  that  his  will,  made  when  he  was    Burton, 
under  age,  (hould  ftand.    It  was  however  adjudged 
that  the  will  was  void,  on  account  of  the  infancy  of 
the  devifor,  at  the  time  of  the  firfl  publication.     But 
if  the  win  ,had  been  republifhed  after  the  devifor  had   i  Salk.  tiZ. 
attained  his  fall  age,  it  would  have  been  good. 

S  14'  If 
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id 

1 1  Mod.  i57< 


Idem. 


i^Koifiay  be 
Detifeec 
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^  14.  If  a  perfcm  be  <tf  noafime  mdnoiy  at  the  dmtf 
6^  making  his  will»  though  he  ihould  aftenrarcU  re^ 
oorer  his  ijaiderftandfaig^  yet  the  will  condtittes  Toid« 

%  15.  It  is  the  fame  if  a  married  woman  makes  a 
iHfill,  and  aftetwards  becomes  a  widow ;  for  the  will 
was"  Toid  in  its  inception; 

%  i6.  Ail  natural  jierfbns  who  stre  in  ^  at  the* 
time  wiien  a  will  is  made,  and  who  are  capable  of 
acquiring  lands  by  purchafe^  fuch  as  infimts^  ^c.  may 
bedeviiiees. 


Ventn  Ma- 


iJoc  V. 
Clarke, 
Hen.  Black, 


Rep 


399- 


%  ifi  It  was  formerly  much  doubted  whether  an 
infant  in  vetitre  thatris  could  be  a  deviiee  in  a  will,  biif 

« 

it  is  now  fettled  that'  a  devife  of  this  kind  is  good. 


%i%.  A  perfdn  deyifed  to  his  btothet  Hiwj  CldrH 
and  his  affigns  for  life^  reniainder  to  the  ufe  and 
behoof  of  all  and  every  fuch  child  of  children  of  his 
f|ud  brother  as  fhould  be  living  It  the  time  of  his  de«. 
ceafe.  Henry  Clarke  died  leaving  fisf  era!  diildim,  and 
his  wife  pregnant,  who  was  delivered  feven  mcmths 
after  of  a  daugllten  The  queftion  was^  whether  the 
(x>fthumou8  child  took  any .  thing  imder  this  derifo 
Lord  Chief  Juftice  Eyre  faid,  it  was  plain  on  thd 
words  of  the  will,  that  the  teftator  meant  that  all  the 
children  whom  his  brother  ihottld  leave  behind  hiai 
Ikould  be  benefited;  But  independent  of  this  ioten« 
tion,  he  held  that  an  infant  in  ventre  fa  mere^  w&o  by 
the  courfe  and  order  of  nature  was  then  living,  camsi 
Cteariy  within  the  defcription  of  children  living  at  th« 

tim« 


— ir.^ 
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laAt  of  his  deceafe,  and  judgeihent  was  given  ac«     • 
cordingly. 

$  19.   A  married  woman  is  not  thereby  difabled   Married 
from  being  a  devifee  in  a  will ;   and  although  ihe  - 
cannot  take  any  thing  from  her  huiband  by  deed^  yet 
neither  the  cuftom  of  devifing,   nor  the  ftatute  of 
wills  difqualiiy  a  wife  from  bcmg  the  devifee  of  her   ^l**/*  ***• 
hufband ;  becaufe  the  devife  does  not  take  efied  until 
the  death  of  the  hufband,  by  which  the  marriage  is 
diflblved,  and  they  ceafe  to  be  one  perfon. 

$  30.  Lord  Hardxoicke  has  faid  there  is  no  rule  of  Alieni. 
law,  or  upon  the  ftatute  of  wills,  to  prevent  an  alien        *  1  *• 
from  taking  by  devife,  although  it  is  a  doubtfUl  mat- 
ter, for  whofe  benefit  he  is  enabled  to  take. 

$  a  I .  A  baftard  may  be  a  devifee,  but  he  muft  have  Baftardf . 

gauned  a  name  by  reputation,  and  therefore  a  devife  *   *^  •  3  • 

to  a  baftard  in  ventre  matris  is  void,  for  he  cannot  i  P.  Wms. 

gain  a  name  by  reputation  until  he  is  bom.  ^*^* 

$  22.  A  devife  to  a  perfon  uncertain,  as  to  fuch  of  Perfooson- 
-rf.'s  daughters  as  fliall  marry  a  perfon  of  the  name  of  ^"^»n- 
Norton  is  good.    And  a  devife  to  a  perfon  not  in  ex«   Norton, 
iftcnce  when  the  will  is  made,  as  to  the  lirft  fon  of     '    *^' 
A.  B.  who  has  then  no  fon,  is  good  by  way  of  re« 
mainder  or  executory  devife. 

$  23.  Bodies  politick  and  corporate  are  exprefsly  Bodies  Politic 
difabled  by  the  ftatute  34  and  35.  Hen.  8.  c.  5.  f.  i/j.  ^^^^ 
from  taking  by  devife  \  in  conformity  to  the  fpirit  of 

Vol.  VI.  C  the 
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the  laws  againft  mortmain.    It  u*as  however  held,  in 

confequence  of  the  ftatute  43  ERz.  c.  4.  that  a  devife 

to  a  corporation  for  a  charitable  ufe,  was  valid,  as 

operating  in  the  nature  of  an  appointment.     But  now 

'  the  ftatute  9  Geo.  a.  c  36.  has  rendered  all  devifes  for 

Tit32.cb*i.  charitable  ufes  void,  except  fuch  as  fliall  be  made  to 

3^*  the  two  univerfides,  and  to  the  collies  of  EtQn^  Win^ 

cbefter^  and  Wefimnfieu 
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DEVISE. 


CHAP.  III. 

What  may  be  devifed. 


§  I.  EJlatestn  Fee-Simple, 

4.  EUatTs  for  Lives, 

5.  Chattels  ReaL 

6.  Trujl  Eftates, 

*?.  Equities  of  Redemption, 

8.  Mortgages, 

9.  Advowfons, 
XC.  ^r/7//. 

ij.  77//;/'/. 

14..  Franchtfes, 

\0*  An  Authority » 


§  17.  Contingent  EJlaies  and  In^ 

tere/ls. 
22.  ^  Joint-Tenancy  not  dev'if- 

able, 
25.  7)6^  Tejlator  mufl  he  feifed^ 
18.  ^1^  ;7j^  continue  feifed,     . 
29.  Exceptions. 
52.  Lands  controBed for  are  der 

njifable, 
39.  ^w^  7>rw/  ybr  TV^r/  tff- 

quired  after  the  IVilL 


SefUon  1. 

""r^HE  proper  fiibjeft  of  a  devife  is  real  property ;  JEftat(fsin 
and  the  words  ufed  in  the  ftatute  of  wills  are, 
manors,  lands,  tenements,  rents,  or  other  heredi- 
taments in  pofleiEon,  reverfion,  or  remainder)** 
which  extend  to  every  fpecies  of  real  property^  whether 
corporeal  or  incorporeal. 


cc 


€C 


§  2.  Not  only  eftates  in  fee^flmple  abfolute^  but  alfo  3  Bulft.  x84* 
determinable  fees,  and  bafe  fees  are  devifable  under 

thefe  ftatutes ;  the  word  fee-fimple  b«ing  taken  in  its     

jnoft  extenfive  fenfe. 


C» 


S3-  By 


do 


Eftatet  ftr 

LtYCS. 

Gawin  t. 
Kamtc8» 
Cro«£Iiz  804. 
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%  3.  By  the  words  of  the  flatute  34  and  35  Hetu  8. 
all  perfons  feifed  in  fee-fimple  in  coparcenary  or  in 
common,  may  devife  the  eftates  which  they  hold  in 
this  manner.  And  perfons  feifed  in  fee  may  devife  any 
rents,  commons,  or  other  profits  out  of,  or  to  be  per« 
cdved  of  the  lame,  or  out  of  any  parcel  thereof* 

%  4.  The  ftatute  34  and  35  Hen.  8.  only  extended 
to  eftates  in  fee-fimple,  and,  therefore,  did  not  enable 
perfons  to  devife  eftates  pur  aufer  vie*  But  it  was  en- 
abled by  the  ftatute  29  Cba.  a.  c.  3.  f.  la.  that  any 
eftate  pur  auter  vie  fliall  be  devifable. 


\ 


Chatteb  Reil.       §  5*  As  to  chattels  real,  or  terms  for  yeara,  they 

might  always  have  been  difpofed  of  by  teftament,  be- 
caufe  they  were  only  confidered  as  perfonal  eftate. 
J^nd  in  the  cafe  of  a  devife  of  a  term  for  years,  the 
devifee  may  maintain  an  qedment ;  but  he  muft  fliew 
the  aftent  of  the  executor* 


Young  ▼. 
Holmes, 
t  Stra.  70. 


2  P.  Wms. 


Truft  Eftates.       ^  6.  As  ufes  were  the  medium  dirough  which  lands 

were  originally  devifable,  fo  truft  eftates,  which  in  fa£{ 
are  ufes  not  executed  by  the  ftatute,  are  now  devifable 
in  the  fame  manner  as  truft  eftates.  But,  where  a  per« 
fon  has  only  an  equitable  intereft  in  lands,  his  devife 
of  them  amounts  to  no  more  than  a  dire^on  to  tfaoft 
who  have  the  legal  eftate  in  truft  for  him,  to  convey  it 
according  to  the  devife. 


£qulties  of 
Kcdtroption. 
Philips  T. 
Hele,  I  Cha. 
ftep.  190. 


5  7*  An  equity  of  redemption,  being  finular  to  A 
truft  eftate,  is  devifable ;  fo  that,  where  «  perfon  fdfed 
in  fee  mortgaged  his  eftate,  and  afterwards  devifed  it, 

the 


' 
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the  court  decreed  that  the  equity  of  redemption  be- 
longed to  the  devifee^  aad  not  to  the  heir.    But  if  a 
mortgagor   devifes  the    land    before   the  condition   ^^qqq^  ^  q^^^^ 
broken,  it  will  be  void,  becaufe  a  condition  is  not   ^^  ^* 
devifable. 

S  8.  Lands  in  mortgage  may  alfo  be  devifed  by  the  Mottgam. 

mortgagee ;  and  in  fuch  a  cafe  if  the  devifee  exhibits  cm,  I'chAT* 

his  bill  againft  the  mortgagor  for  redemptbn  or  to  be  ^^*  '^* 
foreclofed,  a  decree  will  be  made  accordingly, 

$  9*  An  advowfon  in  grofs.  being  an  hereditament  AdTowfom. 

is  devifable  imder  the  ftatute  of  wills,  and  the  next  or  pcacock» 

any  number  of  prefentations  may  alfo  be  devifed,  in  ^*^®-  ^^* 

which  cafe  the  devifee  may  either  prefent  himlelf  or  Law  t.  EplL 

any  other  perfon.  J-^tS.'  Rep. 

1240. 

§  lo.  Where  the  incumbent  o£  a  church  had  the  penchiav., 

inheritance  of  the  advowfon  in  him  and  devifed  the  ?"";*»  ^., 
next  prefentation,  it  was  held  good ;  for  though  the 

will  had  no  effe£t  until  the  death  of  the  devifor,  yet  it  Hill  t.  EpiC 

had  an  inception  in  his  lifetime,  and  that  made  it  ,  Atk!6i8« 
good* 

§  X I »  A  rent  charge  is  devifable  by  the  words  of  Rentt« 
the    flatuijc  34  and  35  Hen*  8.  and  a  rent  charge 
dff    nov$  may  alfo  be  created   by  devife.     But   it 
was  formerly  doubted  whether  a  rent  charge  in  efe^   %  Inft.  1 1 1 «; 
ifluing  out  of  gavelkind  lands,  and  having  commenced  ^*  ^* 
within  time  of  memory,  was  within  the  cuftom  of 
deviflng  j  and  it  was  not  fettled  to  be  lb  till  the  time 
of  Lord  Hah, 

C  3  S  "•  As 


Idem, 
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5  12.  As  to  rent  fervice,  it  of  courfe  followed  the 
nature  of  the  reverfion  or  feignory  to  which  it  was  in- 
cident. Nor  was  there  any  doubt  as  to  the  cuftom's 
extending  to  other  rents  if  they  had  cxifted  imme- 
morially. 


g 


'*  H 


y .^1^^^  5  13»  Tithes  impropriate  in  lay  hands  arc  comprc- 

T4t.2^.  f.75.  hended  under  the  general  word  hereditaments  in  the 

ftatute  of  wills,  and  are  therefore  dcvifable. 
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Franchifcs. 
1  Jnil.  Ill  5. 
3  Rep.  33  6. 


^  Rep.  32  i. 


AnAuiboritf, 
I  Ind.  113  (h 


§  I4«  Lord  Coie  fays,  that  franchifes  which  are 
not  of  an  annual  yearly  value  cannot  be  devifed ;  and 
therefore  if  the  King  grants  bona  et  catalla  felonum^ 
waifs,  eftrays,  or  any  other  kind  of  franchife  which 
is  not  of  an  annual  value,  it  is  not  devifable.  But 
franchifes  of  a  certain  value,  and  not  roftrained  to 
the  perfun   of  the  grantee   and   his   heirs  may  be 

devifed, 

« 

§15.  Franchifes,  though  not  of  an  annual  value, 
will  however  pafs  by  devife  as  appurtenant  to  other 
things  of  an  annual  value.  Thus,  in  Butler  and 
Baker*s  cafe  it  is  faid,  if  a  man  be  feifed  of  a  manor 
to  which  a  court  leet,  waif,  eftray,  or  any  other  here- 
ditament which  is  not  of  any  annual  value,  is  appen- 
dant or  appurtenant,  devifes  the  manor  with  the 
appurtenances,  thefe  (hall  pafs  as  incidents  to  th^ 
panon 

§  I  $•  An  authority  over  lands  and  tenements  may 
be  given  by  devife  to  a  ftranger ;  and  an  authority  to 

fell 
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fell  lands  has  frequently  been  given  by  devife,  and  has 
been  held  to  be  within  the  ftatute  of  wills. 

§  17.  Contingent  remainders,  and  all  other  con-  Contingent 

tingent  eftates  and  interefts  in  lands  arc  now  held  to  ^^^\  *°^ 
be  devifable,  though  formerly  an  opinion  prevailed 

that  they  did  not  pafs  by  a  will  made  previous  to  their  Fcame  Con. 

veftmg.  ^""•«7. 

§18.  John  Selwin  being  tenant  for  life,  with  re-  Selwm  v. 
mainder  to  his  fon  John  in  tail ;  the  father  and  fon  ,  B7a"k  R 
joined  in  a  deed  of  bargain  and  fale,  dated  20th  April  2"*  25>* 
1 75 1,  to  make  a  tenant  to  the  precipe  for  the  purpofe 
of  fuffering  a  common  recovery,  the  ufes  of  which 
were  declared  to  be  to  the  father  for  life,  remainder 
to  the  fon  in  fee.  Trinity  term  began  that  year  on  the 
7th  of  yune\  on  the  8th  John  the  fon  made  his  will, 
whereby  he  difpofed  of  all  his  real  eflates.  In  the 
fame  term,  a  writ  of  entry  was  fued  out,  returnable 
qmnden.  Trin.  which  was  the  1 7th  of  June ;  and  the 
recovery  was  completed  the  fame  term.  John  Selwin^ 
the  teftator,  died-  foon  after  the  return  of  the  writ  of 
entry :  and  the  queftion  was,  whether  the  lands  com- 
prifed  in  the  recovery  paffed  by  the  will,  it  having 
been  made  before  the  return  day  of  the  writ  of  entry  ? 
It  was  contended,  that  the  teftator  had  only  a  future 
executory  ufe,  at  the  time  of  making  his  will,  not  a 
prefent  ufe  ;  for  the  ftatute  could  not  draw  the  eftate 
to  the  ufe,  until  the  poffibility — that  is,  the  completion 
of  the  recovery — had  aftually  happened  ;  and  that 
this  future  executory  ufe  was  not  deufablc. 

« 

C4  The 


Dfvi/e.  Ch.'uL  $  il,  19. 
g'l  Bench  certified  thaw  opinkm 
incery,  that  the  lands  paflcd  by 
Mansfield^  in  a  fubfequent  cafe, 
faid  that,  if  the  pra£lice  of  the 
give  his  reafons,  he  was  prepared 
the  concurrence  of  his  brethren, 
fpringing,  and  executory  ufis, 
rho  was  to  take  was  cenain,  lb 
be  defcendible,  were  deniable. 

Qe»  lud  down  by  Lord  Matu^ld 
med  in  the  two  following  caJet. 

levifed  all  his  real  eftates  in  truft 
ud,  if  he  fliould  die  without  iflii^ 
hat  all  his  elbtes  fliouId  go  to 
Vid  a^gns.  Cochran  devifcd  all 
'  he  was  feifed  in  pofleflion,  re> 
n  to  the  plaintiff,  and  died  in  th^ 
-ubb  the  fon,  who  afterwards  died 
out  iffue. 

by  thedeyifee  of  Cochran^  a  quef- 
ther  the  poilibilicy  given  to  Coebran 
d  Chancellor  Nortbingten  laid,  **  I 
(oy  doubts  fince  I  was  twenty-fire 
at  thefe  contingent  IntereAs  were 
branding  fotne  old  authorities  to 

fent  the  queiUon,  however,  into 

I  in  the  cafe  of  Selwiit  and  Selxuin^ 

>n  of  the  parties  J  and  the  certi- 

«  ficatc 
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^^  fkate  of  the  judges  in  that  oafe  implies^  I  iidxikf 
^^  that  they  agreed  with  me  in  this  opimon.'^ 

$20.  A  teftator  devifed  his  dwelling  houfe>  hfc.  to  hit  lUe  ?.  |oaei 

brother  T.£.  until  his  Tlli/syoungeft  ibn7*or  any  Qther  j^^  'g^ 

of  his  younger  fons  (hould  attain  the  age  of  twenty*^ 

one  years ;  and,  in  cafe  he  ihould  have  no  younger 

fon  who  fhould  attain  that  age,  but  only  one  fon  that 

fliould  attain  it,  then  until  fuch  only  fon  flioi*ld  attain 

that  age.    And  when  his  £add  nephew  J.  or  any  other 

of  the  younger  fons  of  the  iaid  T.  L*  ihould  attain  the 

age  of  twenty«one  years,  then  he  gave  his  faid  dwel* 

)ing  hpufe,  ^c.  unto  his  faid  nephew  y.  or  unto  fuch> 

other  fon  as  for  the  time  being  as  (hould  be  a  younger 

^n  of  his  fsdd  brother  T.  L.  and  fhould  firft  attain  hig 

gge  of  twentyrone  years,  and  to  the  heirs  and  affignt 

of  fuch  younger  fon  for  ever.    The  teftator  left  hia 

laid  brother  bis  heir  at  law,  and  T.  and  the  faid  J.  the 

fons  (and  only  iflae)  of  his  faid  brother.    J.  died 

under  twenty«one  years  of  age ;  and  afterwards  71 

|n  the  lifetime  of  his  ^ther  T.  L.  devifed  ^^  all  his 

^^  worldly  estate  of  what  nature  or  kind  foever,  whe- 

^'  tber  in  pofleflion,  remainder^  or  reverfion,  that  he 

^  fliould  die  feifed  or  pofleiTed  of,  interefted  in,  or  in- 

^  titled  to,  invefted  in,  or  fliould  belong  to  him  at 

^<  his  di^eafe,  wherefoever  or  bowfoever,   in  any 

^  manner  or  wife,''   unto  hjs  wife  in  fee.    Upon 

(his  cafe  three  queftions  arofe ;  firft^  whether  there 

was  a  vcflfid  intereft  in  T.  ?  Secondly,  whether,  if  it 

ixras  contingent,  it  was  devifsible  ?   An4  thirdly,  whe- 

fixer  it  pafied  by  the  will  f 

J#ord 
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Lord '  Loughborough  faid,  the  difcuffion  of  the  firil 
que(Uon  was  necefiary  ;  for,  taking  it  to  be  a  fpringiog 
contingent  executory  ufe  in  7*.,  they  were  all  of  opi- 
nion that  it  was  devifable,  and  pafled  by  his  will. 
And  he  obferved  upon  the  cafe  of  Moor  v.  Hawkins 
above  cited,  that  it  was  a  liberal  and  right  determina- 
tion, and  judgment  was  given  accordingly. 

§  21.  Upon  a  writ  of  error  into  the  Court  of 
King's  Bench,  that  court  confirmed  the  decifion  of  the 
Common  Pleas  ;  and  Lord  Kenyan  obferved,  that  the 
ftatute,  for  enabling  perfons  **  having*'  any  manors, 
lands,  £j?f.  to  devifc,  mud  mean,  '*  having  an  intereft 
**  in  the  lands."  And  he  diftinguifhed  between  fuch 
a  contingent  intereft  and  a  mere  fojfibilitj,  like  that 
which  an  heir  has  from  his  anceflor ;  uhich  was  no- 
thing more  than  the  h-ipc  of  a  fucceffion,  and  was  not 
fubjefl:  to  difpofition ;  and  his  Lordlhip  hoped  the 
point  would  be  confidered  to  be  fully  at  reft.  AJhurJly 
i.  faid,  the  plain  meaning  ctf  the  ftatute  was,  that 
every  pcrfon  wlio  had  a  valuable  intereft  in  lands, 
fliould  have  the  power  of  difpofing  of  it  by  will. — 
Buller  J.  obferved,  that,  if  it  were  fuch  an  intereft 
as  was  dtfrendibUj  it  fcemed  ftrange  to  fay  it  was  not 
alio  devifable ;  that  they  muft  both  be  governed  by 
the  fame  principle  ;  and  that  it  was  a  found  diftindion 
which  had  been  taken  by  the  Chief  Jutiice,  between 
a  bare  poffibility  and  a  podibility  accompanied  with  an 
intereft.  And  Grofcj  J.  remarked,  that  the  fourth 
fcftlon  of  the  34  and  35  lien.  8.  c.  5.,  which  was  ex- 
planatory of  32  Hen.  8,  c.  1.,  declared  that  all  perfons 
Lvcini  a  fole  cftale  or  inierejl  in  lands,  "^c.   might 

devife ; 
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devife;    which  did  not  include  a  bare  poflibility  or   VidcPcmrr, 
hope  of  fucccflion,  but  a  poflibility  accompanied  with    ^  y^^  \^^^ 
an  intereft.  '  ^5^- 

§  22.    Littleton  fays,  that  if  there  be  two  joint-   A  Joint- 
tenants  in  fee,  of  lands  devifable  by  cuftom,  and  one  dcvifable. 

of  them  devifes  his  fhare,  it  is  void ;  becaufe  no  devife   H^vf*  ^\^' 

'  '  I  Intl.  185  a. 

can  take  effeft  until  after  the  death  of  the  devifor, 
jrnd  by  that  event  the  lands  become  immediately 
vefled  in  the  other  joint-tenants  by  fiirvivorfliip. 

§  23,  In  conformity  to  this  principle  the  ftatute 
34  and  35  Hen.  8.  only  enables  perfons  having  a  fole 
eftate  in  fee  fimple,  or  feifed  in  fee  fimple  in  copar- 
cenary or  in  common  to  devife,  which  excludes  eftates 
held  in  joint-tenancy.  And  in  Butler  and  Baker* s  3  Rep  25. 
cafe,  35  £//a«  it  was  laid  down  that  the  law  only  con-  ^^  '  '^' 
fiders  what  ^ftate  the  devifor  had  at  the  time  of 
making  his  will,  without  regard  to  any  fubfequent 
event ;  from  which  it  follows  and  has  been  fettled, 
that  a  devife  by  a  joint-tenant,  who  afterwards  fevers 
the  joint-tenancy,  is  void ;  becaufe  the  devifor  was 
joint-tenant  wheri  he  made  his  will. 

'  S  34.  Richard  Gilbert  and  Frances  Sophia   Gilbert  Swiftn 
were  feifed  of  the  premifes  in  queftion  as  joint-tenants  ^o^^*^» 
in  fee.     Richard  Gilbert  on  the  20th  of  January  1754,    i  BJack,  K*  , 
made  \(is  will  and  thereby  devifcd  in  thefe  words.  ^'^ 
Imprimis^  I  give  and  bequeath  all  my  part,  right,  title, 
jnd  interefty  which  I  have  in  an  eftate  jointly  with  my 
ftfter  Frances  Sophia  Gilbert^  to  my  wife  Jane  Gilbert. 
Py  indentures  of  leafe  and  releafe  Richard  Gilbert  and 

his 
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his  fifter  made  a  pardtion,  and  fevered  the  joint- 
tenancy,  and  the  eftate  in  queftion  wat  conreyed  to 
Ricbardy  in  fee.  The  queftion  was,  whether  the  will 
was  good.  And  the  court  was  clearly  and  unani^ 
mouily  of  opinion  that  a  will  made  by  a  joint*tenant 
during  the  continuance  of  the  jointure,  was  not  a 
good  will,  even  as  to  his  fliare  of  the  eftate,  under  the 
ftatute  of  wills,  notwithftanding  a  fubfequent  feverance 
of  the  joint- tenancy  by  a  partition,  unlefs  there  was  a 
republication  of  it  after  the  partition. 

Tbc  Tcflator       §  ^5'  ^^^^  ^^^  feudal  dodrine  of  nonalienation 
aiaflbefeiied.   began  to  fubfide,  and  fome  perfonswere  allowed  to 

difpofe  of  their  lands  by  will,  a  devife  was  confidered 

to  be  in  the  nature  of  an  appointment  to  ufes.     The 

Coifp*R.305.  courts  of  law,  therefore,  held^  that  a  devife  affeding 

lands  could  operate  only  on  fuch  real  eftates,  as  the 

teftator  had  at  the  time  of  executing  his  will,  and  not 

upon  any  lands  acquired  afterwards. 


§  26.  The  ftatutes  of  wills  adopt  the  fiime  principle, 
for  the  words  of  thcfe  ftatutes  arc,  **  all  and  every 
**  perfon  and  perfons  having  manors,"  bfc»  or  having 
a  fole  eftate,  ^c. ;  from  which,  it  follows,  that  the 
devifor  muft  have  the  eftate  at  the  time  of  making  his 
will,  for  he  cannot  devife  what  be  has  not  in  him  at 
the  time  of  devifing.  And  in  Butler  and  Bakcr^s  cafe, 
the  judges  commenting  on  the  word  having,  in  die 
ftatutes  of  wills,  fay, — If  it  be  aiked,  quis  pote/i  legate  ? 
the  makers  of  the  ad  anfwer,  every  perfoA  having 
payors,  ^c*  not  every  perfon  generally, 

S  27,  A  Perfon 
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§  27.  A  perfon  devifed*aU  fuch  fuch  fams  of  money.   Bunker  ▼• 
lands,  tenements,  TOods,  chattels,  and  eftates  vhadb-  ^^'^^  '-?•*• 

'  '  ©         '  '  239.  5  Bro. 

ever,  wherewith  at  the  time  of  his  deceafe  he  fhould   ParL  &u  19. 

be  poiTeffed  or  invefted,  to  his  wife :  the  teftator,  nine 

years  after  making  his  will,  received  a  fum  of  money 

in  right  of  his  wife,  which  he  laid  out  in  the  purchafe 

of  an  eftate  in  Kent  of  the  nature  of  gavelkind,  and 

died  without  having  republifhed  his  will.    The  heir  at 

law  of  the  teftator  entered,  but  his  widow  brought  an 

ejeftment  to  recover  the  pofieifion.    The  jury  found  a 

Ipedal  vci^did  ftating  the  above  fads,  and  that,  by  the 

cuftom  of  gavelkind,  any  tenant  being  feifed  of  lands 

in  fee,  may  devife  the  fame  by  will  in  writing.    The 

iingle  queftion  upon  the  verdi£t  was,  whether  the  landt 

in  queftion,  being  purchafed  after  the  making  of  the 

will,  could  by  law  pafs  by  the  will,  there  having  been 

no  republication  after  the  purchafe.     The  court  were 

unanimouily  of  opinion,  that  the  lands  did  not  pafs. 

And  Lord  Chief  Juftice  Holt  faid,  the  lands  purchafed 

after  the  execution  of  the  will  did  not  pafs  by  it,  be>» 

caufe  the  law  of  England  was  plain  as  to  this  point  by 

all  the  precedents }  and  the  law  was  the  fame  of  lands 

devifed  by  cuftom,  as  of  lands  devifed  by  the  flatute. 

And  whatever  a  will  was  pleaded,  it  was  always  find 

that  the  teftator  was  feifed  in  fee,  and,  being  fo  feifed^ 

made  his  will ;  which  plainly  fhewed,  that  it  was  abfo- 

lutely  neceflary  he  fhould  be  feifed  in  fee,  at  the  time 

of  making  his  will.    The  judgment  was  affirmed  by 

the  Houfe  of  Lords. 

And  mull 

§  28.  The  devifor  muft  not  only  be  adually  feifed  fjf^ 
of  the  lands  at  the  time  of  making  his  vpill,  but  tndl   n  Mod.  xst. 


continue  ^"^^J^ 
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continue  to  be  feifed  of  them  until  the  lime  of  liis 
death  ^    for  a  devife  cannot  take  e£fed,  unlefs  the 

Ab.Tit.  devilbr  dies  feifed:  and,  therefore,  it  is  a  gcxxl 
plea  agaiofl  the  devifee,  that  the  devifor  did  not  die 
feifed ;  fo  that,  if  a  perfon  devifes  his  lands,  and  is 
afterwards  dilleired,  and  dies  before  entry,  the  devife 
is  void.  But  if  the  devifor  re-enters,  the  devife  be- 
comes again  valid  according  to  the  opinion  of  Lord 
Chief  JufUce  Holt ;  becaufe,  when  a  man  is  diffeifed, 

'.  R.  and  re-enters,  the  difTeifm  is  purged,  and  the  dilTeifee 
is  conTidered  as  never  having  been  out  of  pofleflion. 

ption.  S  29-  Thsre  are  a  few  cafes  in  which  it  has  been 

determined,  that  a  devife  operated  upon  property  which 
the  devifor  had  not  at  the  time  of  making  his  will, 

k.  238.  §  30*  Thus,  where  a  perfon  devifed  his  manor  of 

j1.,  and,  before  his  deceafe,  a  tenancy  efcheated ;  it 
was  admitted,  that  it  would  pafs  to  the  devifee,  as  be- 
ing part  of  the  manor. 

■  Wfgg,       S  3 1*  Mr.  Hale  devifed  the  manor  of  King*s  WalJtn 

™'    '      with  the  appunenances,  and  all  his  mefluages,  lands, 

tenements,  and  hereditaments,  in  the  parilb  of  King's 

Walden,  to  W,  Hale  Efq.     Mr.  Hale,  after  making  his 

will,  purchafed  a  copyhold  parcel  of  the  faid  manor, 

and  held  of  himfelf  U  lord  of  the  manor,  and  the 

fiime  was  furrendered  to  the  ufe  of  Mr.  Hale  and  hit 

hein.    It  was  determined,  that  this  copyhold  pafTed  by 

.    ,    the  will  of  Mr.  Hale,  becaufe,  in  the  eye  of  the  law, 

the  tenants  of  the  manor  are  only  tenants  at  wilt  to 

•     ...    the  lord^  who  is  feifed  in  fee  of  the  whole.    When 

*5  the 
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the  lard,  in  this  cafe,  made  his  will,  it  operated  upon 
the  whole  manor,  including  the  demelhes  and  fervice^ ; 
and,  when  the  copyhold  in  queftion  was  purchafed  by 
him,  it  was  dill  part  of  the  manor,  and  paffed  by  a 
devife  of  the  manor. 

§  32.  Where  articles  are  executed  for  the  purchafc  Land*  con- 
of  lands,  and,  before  a  conveyance  of  the  legal  eftate  deyifable. 
is  made,  the  purchafer  devifes  the  eftate  and  dies,  fuch  S!]^^'  ^ 
devife  will  be  held  good  in  equity..  For  although,  ac-   i  Cha.Ca.  39. 
cording  to  the  ftria  rules  of  law,  the  devifor  had  not  Vemon J  "' 
lands  Within  the  ftatute  of  wills,  until  a  conveyance  of  9  Mod.  78. 
the  legal  edate  be  executed,  yet,  after  the  execution 
of  the  articles,  the  vendor  is  deemed  to  be  feifed  only 
in  truft  for  the  purchafer,  who  is  confidered  in  a  court 
of  equity    as  the  real   bwner  of  the    lands;    and, 
therefore,  in  equity,  he  will  be  allowed  to  difpofe  of 
them. 

§  33.  Where  an  agreement  of  this  kind  Is  not  to.be 
carried  into  execution  until  a  future  day,  and,  previous 
to  fuch  day,  the  purchafer  makes  his  will,  yet  the 
lands  thus  agreed  for  will  pafs  by  fuch  will. 

§  34.  By  articles  dated  Jfril  1706,  it  was  agreed  Greenhlllv. 
between  the  vendors  and  the  agent  qf  the  purchafer^  p'r7c.Ch.3ao, 
that  the  pofleilion  of  the  lands,  agreed  to  be  purchafed, 
ihould  be  delivered  zX,  Michaelmas  following,  and  proper 
conveyances  be  executed ;  and  the  agent  covenanted 
that  the  piu-chafe-money  fliould  be  paid,  w}ien  poifeK- 
fion  was  delivejred.    In  June  following,  the  purchafer 

made 
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his  will ;  and  the  queftwn  wu,  whether  dwfii 

laiSedby  k. 

1  Cm*^  decreed  tlut  they  did :  and,  upon  a& 
to  Lord  Keeper  Hareourt,  it  wu  argued  by 
'eph  Jekyll  and  Mr.  How,  that  this  decree  ought 
ereried.  Hiej  took  a  diiUndkHi  benreen  an 
lent  for  the  immediate  purchafe  of  lands,  and 
n  agiceoent  for  the  future  purchafe  there- 
thig  was.  They  agreed  that,  if  the  artidei 
CD  -for  the  prc&nt  purchafe  of  thcfe  lands,  the 
would  immediately  have  become  t  truftee  for 
rchstfer,  and  then  a  devife  of  them  would  hare 
;ood  in  equity*  But,  here,  the  poffidfitm  was 
t>e  delivered  nntfl  Miebaebiuu  following,  nor 
7  money  to  be  paid  before  that  time ;  and  then 
rchaler  had  no  power  to  devife  them  feoner. 

:he  other  fide,  it  was  &id  in  fupport  of  the  de- 
lat  thefe  lands  were  bound  immediately  from  the 
xm  of  the  articles ;  that  the  pofleffion,  not  bebg 
eUvered  until  a  future  lime,  made  no  difference 
ity.  That,  if  the  purchafer  had  died  before 
dmasj  the  equity  would  have  defcended  to  the 
ind  he  might  have  brought  a  bill  againft  the 
ns,  to  compel  the  payment  of  the  purchaic* 
out  of  the  perfonaleftaic 

l.Keq)erliijd,  helawoonalctitottrflhiB  de- 

K  thought  that  iiich  future  intereft  was  devif- 

s  well  2.1  if  ithad  been  in  pofleflkw ;  that  the 

13  land* 
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lands  and  money  were  mutually  bound  by  the  articles^ 
and,  therefore,  he  affirmed  the  decree* 

$  35.  Even  a  parol  agreement  for  the  purchafe  of 
lands,  which  is  admitted,  fo  as  to  be  binding  on  tho 
parties,  notwithftanding  the  flatute  of  frauds,  will  veft 
fuch  an  intereft  in  the  purchafer,  as  he  may  devife  by 
hit  will. 

§  36*  In  the  year  1743,  a  parol  agreement  was  Potter  r. 
made  between  Brown  as  agent  for  Mrs.  Hughes j  and  ^?!^^^*  *  ^"^' 
Mr.  Patter  and  Wejlley  as  agents  for  the  Archbifhop  of 
Canterbury^  for  the  purchafe  of  an  eftate  in  the  I/le  of 
Wight.  The  plan  and  particulars  of  the  eftate  were 
delivered  to  Wejiky ;  and,  June  7th  1 744,  the  parties 
met ;  a  price  was  fixed ;  and  it  was  agreed  by  parol, 
that  the  purchafe  fhould  be  completed  the  Chriftmas 
following.  In  yuly  1744,  the  title-deeds  were  deli- 
vered to  Wejiley^  to  abftraft,  and  deliver  to  the  pur- 
chafer^s  counfel,  which  was  done  m  April  1745.  ITie 
further  proceeding  was  interrupted  by  the  claim  of 
William  Huxley  to  part  of  the  eftate.  A  bill  was  filed : 
tod  it  was  referred  to  the  Matter  to  inquire  into  this 
cofltraft,  who  reported  in  February  1746,  that  it  was 
a  beneficial  one ;  and  the  next  day,  Wejiley  received 
inftruftions  from  the  Archbifhop  to  draw  conveyance?,  • 
which  he  did,  by  preparing  a  leafe  and  releafe  to  make 
the  Archbifhop  tenant  of  the  freehold,  for  fu£fering  a 
recovery,  to  the  ufe  of  the  Archbifhop  and  his  lidrs, 
and  a  deed  of  bargain  and  fale,  which  was  s^pproved 
of  on  bdialf  of  the  Archbifhop.  On  the  1 7th  of 
Vol..  VL  D  September 


n 
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September  1 746,  they,  were  carried  to  the  Archbifliop, 
who  returned  them,  to  be  engrofled;  and  they  were 
adually  engrofled  in  his  lifetime,  but  were  not  exe- 
cuted as  intended. 


'  I 


'  I 


II 
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The  Archbiihop  had  made  his  will  in  1 745 ;  and  on 
the  loth  of  April  1747,  long  after  this  agreesieAt, 
made  a  codicil  ratifying  and  confirming  his  wilL  And 
the  queftion  was,  whether  the  eftate  thus  agreed  for 
fliould  pals  by  his  will  and  codicil  ? 

Sir  John  Strange  M.  R.  faid,  one  drcumftance  was 
wanting,— the  reducing  the  agreement  into  writing 
according  to  the  ftatute  of  frauds  ;  which,  if  done  in 
1 744,  the  eftate  would  certainly  be  confidered  as  the 
Archbifhop's,  in  equity,  from  that  time.  But,  though 
an  agreement  was  not  reduced  into  writing,  and  figned 
by  the  party,  yet  it  was  well  known  that,  if  confefled 
or  in  part  carried  into  execution,  it  would  be  binding 
on  the  pardes,  and  here  was  the  fuUeft  admiifion 
thereof.  And,  as  the  will  was  re-publifhed  by  the 
codicil,  it  would  pafs  this  eftate. 


I' 


Longford  ▼. 
Pitt,  2  P. 
WiQt*  629- 


S  37.  There  muft,  however,  be  exprefs  articles,  or 
a  pofitive  agreement,  for  the  purchafe  of  an  eftate, 
entered  into,  and  completed,  before  the  execution  of 
a  will,  otherwife  fuch  an  eftate  will  not  pafs  by  it. 

§  38.  Mr.  Longford  entered  into  articles  with  Go- 
^vemor  P///,  for  the  lale  of  lands  in  Cornwall.  Go- 
vernor Pitf^  long  before  the  execution  of  the  articles, 

made 
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made  his  will :  and  the  queftion  was,  whether  the  lands 
compiifed  in  the  articles  paffed  by  the  will  ?  And  it 
was  held  that  they  did  not. 

§  39.  A  term  for  years,  purchafed  after  the  execu-  And  Tcnns 

tion  of  a  will,  pafles  by  it ;  becaufe  it  is  only  a  chattel  qu^-^j^^* 

real :  and  the  will,  in  this  inftance,  operates  as  a  tefU^  the  Will. 

!««,  ««1  B«  «  a  de^fe.  other  bycultan  or  by  ;'il"^r 
ftatute. 
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TITtE  xxxvin. 

DEVISE. 

CHAP.  IV. 

Of  Devi/es  ef  Copyholds, 


'■ofyhaUi  dtvi/aile   ty  Sur- 

rtnJer  U  Ufa. 
f  Surrmder  to  tht  Uft  of  » 

ma  h4a;  an  I^aiuL 
Tn  tqu'itable  Intertfl  it  Jrmf' 

ahlt  viithaul  a  SurretuUr. 


io.  Aa  fmiitaili  JnlaU  hami  fy 

ahTtB. 
21.  Wbert  a  SurrtnJrr   mill  it 

16.  SurrrnJer  not  fxfpBed  vtbtrt 
Irttholdi  p»fi. 


i  the  ftatates  of  wills  only  mention  lands  held  by 
knight  fervice,  and  in  focagc,  they  do  not  ex- 
to  copyhold  eftates.  But  a  power  of  deviling 
has  long  been  indirectly  exercifed  by  an  applica- 
[}f  the  do£bine  of  ufes,  fimilar  to  that  which  wa« 
ntiy  reforted  to,  in  refped  to  freehold  lands ;  the 
ftolder  furrenders  his  eftate  to  the  ufe  of  his  laft 
and  then  difpofes  of  it  by  his  will,  which  operates 
ieclaration  of  the  ufes  of  the  furrender,  and  not 
levife  under  the  llatute  of  wills. 

2.  By  the  general  cnftom  of  all  manors  every 
iolder  has  a  right  to  furrender  his  ellate  to  the 
f  his  will  i  and  in  a  modem  cafe  it  was  held  that 
:re  was  a  cuHom  is  a  maaor  that  copyholda 
ihould 
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Ibould  not  be  furrendered  to  the  ufe  of  a  will,  fuch  a 
cuflom  would  be  deemed  void. 

§  3*  An  eftate  in  remainder  or  reverfion  in  a  copy^ 
hold  may  be  furrendered  to  the  ufe  of  a  will,  aft  well 
as  an  eftate  in  pofleflion. 

§  4*  It  was  held  in  10  Jac.  that  where  a  copyholder  Semame  r. 

furrenders  his  eftate  to  the  ufe  of  his  will,  and  after-  "T^Ja 

'  ^       I  Sum.  201^. 

wards  makes  a  will,  the  lands  do  not  pafs  by  the  will, 
but  by  the  furrender ;  for  the  will  is  only  declaratory 
of  the  ufes  of  the  furrender. 

§  5.  Where  a  woman  furrenders  a  copyhold  to  the 
ufe  of  her  will,  and  afterwards  marries,  the  furrender 
is  fufpended  during  the  marriage  ;  and  a  devife  of  the 
copyhold  by  the  wife  is  void,  notwiihftanding  that  by 
articles  previous  to  the  marriage  the  huft>and  agreed 
that  fhe  fhould  have  power  to  devife. 

S  6.  Ann  Thombury,  widow,  furrendered  a  copy-  George  r. 
hold  eftate  to  the  ufe  of  her  will.     Soon  after  fhe    .    .   » 

Amb.  027. 

married,  but  previous  thereto  fhe  entered  into  articles 
reciting  the  furrender,  and  that  the  intended  hufband 
agreed  that  fhe  fhould  have  power  to  fettle  her  eftate, 
or  to  devife  the  fame  during  coverture  without  his 
contradidion.  The  wife  made  Yitr  will  reciting  her 
power  under  the  articles.  The  quefUon  was  whether 
this  devife  was  good.  Lord  Ch.  Juft.  Wtlles  deli- 
vered the  opinion  of  the  court,  and  laid  down  thefe 
two  propofitions.  ift.  That  a  feme  covert  could  not 
make  a  will  of  lands.    2d,  That  the  furrender  by  her 

D  3  whea 
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1  fole,  became  void,  or  at  leaft  was  fufpeaded  by 
marriage.  As  to  the  firft  it  was  contrary  to  the 
nd  35  Hfn.  8.  that  a  feme  covert  fliould  make  a 
}  for  by  that  ftatute  wills  made  by  feme  covcru 
:  void  in  law.  But  it  was  argued  that  the  confent 
he  hufband,  by  the  articles,  gave  her  the  power 
levifiDg,  though  by  law  fbc  could  not  otherwife  do 
nd  many  cafes  were  cited  to  prove  this  dodrine. 
they  were  atl  cafes  of  wills  of  perfonal  eflates 
le  by  virtue  of  fuch  an  agreement.  And  there 
id  be  no  doubt  but  the  hufband  might  give  her 
ower  to  difpofe  of  her  perfonal  efbtte,  becaufc 
the  marriage  he  had  the  fole  property  in  and 
rer  over  it ;  but  it  was  otherwife  of  lands  of  inhe- 
[ice  belonging  to  the  wife,  and  he  could  not  give 
fuch  a  power  to  make  a  will  in  prejudice  of  her 
-  at  law.    Judgment  that  the  will  was  void. 

,  7.  In  the  cafe  of  a  furrcnder  by  a  copyholder  to 
ufe  of  his  will,  and  a  devife  thereof,  the  devifee 
no  title  till  he  is  admitted. 

)  8.  A  furrcnder  of  a  copyhold  to  the  ufe  of  a 
I,  only  operates  on  the  eftatc  which  the  copyholder 
.  at  the  time  of  the  furrcnder. 

S  9.  Thomas  Warde  made  his  will,  and  reciting 
t  he  was  feifed  of  a  copyhold  eftate  (whereas  in 
t  he  was  not)  devifed  all  his  real  eflate,  ^e.  He 
jrwards  purchafed  a  copyhold  eftate,  and  furren- 
ed  it  to  fuch  ufes  as  he  by  his  lafl  will  and  tefta- 
nt  ihould  appoint,  and  afterwards  died  without 
making 
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making  any  other  will.  T-ord  Hardwicke  held  that 
the  copyhold  did  not  pafs  by  the  will,  1  ft,  Becaufe  the 
furrender  was  to  a  future  appointment.     2d,  Becaufe 

the  words  of  the  will  did  not  extend  to  an  after  pur-  . 
chafed' copyhold,  but  oi\Jy  to  fuch  of  which  he  was 
feifed  at  the  time  of  making  it. 

§  10.  It  was  refolved  in  a  modem  cafe  that  where   j)^^  v. 
a  copyholder,  having  an  cfiaXQ  pur  ^  auter  vie,  furren-   S*^^'"^™ 
dered  all  his  eftate  in  poifeflion,  remainder,  or  ex-   63. 
pedancy  to  the  ufe    of   his  will;    and   afterwards 
acquired  the  fee  by  defcent,  fuch  fee  did  not  pafs  by 
the  will. 

5  1 1  i  A  copyhold  eftate  purchafed  after  a  will  is    Harris  ▼. 
made  does  not  pafs  by  it,  unlefs  the  furrender  of  fuch    f^^J^  n^ 
copyhold  to  the  ufes  of  the  will  be  confidered  as  a   438.  note. 

,  i.      .         r  .  Vide  ch.  7. 

repubucation  of  it.  ' 

§  1 2.  A  furrender  to  the  ufe  of  a  will  is  not  de- 
feated by  a  fubfequent  furrender,  where  there  is  no 
adual  admittance  on  fuch  fubfequent  furrender. 

§  13.  A  copyhold  eftate  was  furrendered  in  1733    Thmllout  v. 
to  the  ufe  of  Thomas  Gower  and  Elizabeth  his  wife,    Cuijninghain. 

•      r     *  oXzCYi.  R. 

for  their  lives,  ^remainder  to  the  heirs  and  ailigns  of  1046. 
Thomas,  lliey  were  accordingly  admitted  and  Thomas 
Gower  then  furrendered  to  the  ufe  of  his  will.  Upon 
the  death  of  Elizabeth  Gower ^  Thomas  in  1 744  fur- 
rendered the  premifes  to  the  intent  that  the  lord  fliould 
regrant  them  to  the  ufe  of  the  faid  Thomas  and  his 
heirs^  till  his  marriage  with  Sarah  Burroughs,  and 

D  4  then 
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to  the  Ufe  of 
a  Will  bars  an 
Intail. 

Tit.fjy.  c.  2. 
LiB. 


"Moore  v. 
Moore» 
Amb.  279. 
2  Vcf.6oi« 
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then  to  the  ufe  of  the  laid  Tbomas  and  Sarab  for  thor 
refpedtive  lives,  remainder  to  the  heirs  of  their  two 
bodies,  remadnder  to  the  right  heirs  of  Thomas.  No 
admiilion  was  had  by  Tbomas  under  this  furrender, '  In 
1757  Tbomas  Cower  devifed  the  premifes  to  Sarab  his 
wife  for  life,  remainder  to  Jobn  Gower  his  youngeft 
fon  and  Martha  his  wife  for  their  lives,  and  died. 
The  queflion  was,  whether  the  will  was  good.  It  was 
argued  againd  the  will  that  by  the  furrender  in  1 744 
every  thing  pafled  out  of  Tbomas  Gower  the  devifor^ 
confequently  there  was  an  end  of  the  furrender  to  the 
ufe  of  his  will  in  1733*  And  never  having  been 
admitted,  nor  of  courfe  furrendered  to  the  ufe  of 
his  will,  in  confequence  of  the  new  limitations  in 
1744  nothing  paifed  by  the  will  of  1757*  But  the 
court  unanimouily  held  that  the  old  ufe  in  fee  granted 
to  Tbomas  Gower  in  1733  to  which  he  was  then 
admitted,  and  which  was  furrendered  to  the  ufe  of  his 
will,  was  not  taken  out  of  him  by  the  new  limitation 
and  furrender  of  1 744.  He  had  therefore  no  occafion 
to  be  re-admitted  to  it,  for  the  purpofe  of  furrender- 
ing  to  the  ufe  of  his  will,  but  fliould  be  conftrued  to 
be  in,  as  of  his  old  eflate. 

§  14*  It  has  been  dated  in  the  preceding  title  that 
in  many  manors  a  furrender  to  a  ftranger  and  his 
heirs,  was  fuificient  to  bar  an  intail.  This  doc- 
trine has  been  extended  to  furrenders  made  to  the 
ufe  of  the  furrenderor's  will.  And  Lord  Hardwicke 
has  faid,  *'  Where  a  copyholder  feifed  of  an  eftate 
**  tail,  furrenders  to  the  ufe  of  his  will,  if  intails  by 
^^  the  cuflom  of  the  manor  are  not  barrable  by  reco- 

<«  very 


i 


.:  1 
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««  very  or  fine,  but  by  furrender  j  in  fuch  cafe  the 
*^  furrender  to  the  ufe  of  his  will,  not  only  effe&uates 
<^  the  will,  but  operates  as  a  bar  to  the  intaiL'' 

§  J  5.  The  fame  point  was  determined  by  the  Court  Can-  v. 
of  Common  Pleas,  it  being  held  by  three  judges  that  ,  ^cf.*&f, 
the  intail  of  a  copyhold  was  barred  by  a  furrender  to 
the  ufe  of  a  will,  where  there  was  no  cuftom  of 
barnog  intails  by  recovery  againft  the  opinion  of  Lord 
Ch.  Juftice  Wilks^  who  thought  that  a  recovery  was 
the  proper  mode. 

§  1 6.  Where  the  legal  eftate  in  a  copyhold  is  out-  An  Equitable 

(landing,  the  perfon  entitled  to  the  equitable  intereft  vifabie  with-* 

may  devife  it  without  a  furrender :  for  otherwife  it  ?!^^  *  Surrcn- 

could  not  be  difpofed  of  by  will,  as  a  perfon  who  has  i  Vdf.  489. 
not  the  legal  eftate,  canaot  make  a  furreaden  * 

« 

§17.  It  follows  from  this  principle  that  an  equity  Kiogr.KiQgt 
of  redemption  of  a  copyhold  may  be  devifed  v^tbout  \^^^ 
a  fiirrenderj  provided  the  mortgagee  has  been  ad-  «Bro.R.48i, 
mltted.    But  a  mere  furrender  of  a  copyhold  eftate 
to  the  ufe  of  a  mortgagee,  without  admittance,  does 
not  deveft  the  legal  eftate  o^t  of  the  copyholder ;  for 
he  (till  coxvtinues  tenant  to  the  lord ;  and  muft  there- 
fore formder  to  the  ufe  of  his  wilU 

§  1 8.  Thus  ia  a  modem  cafe  it  appeared  that  copy-  KeiebclTr 
hold  eftates  were  not  furrendered  to  the  ufe  of  a  will,  g  v\^^^^^ 
but  being  in  oiortgage  they  were  furrendered  to  the  3<^* 
ufe  of  the  mortgagees,  which  was  urged  in  anfwer  to 
the  objection  for  want  of  a  furrender  to  the  ufe  of  the 

wilL 
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vilM.    The  mortgagees  had  not  been  admitted.    Lord 
Doe  T.  Eldon  held  clearly  that  mider  thefe  circumftances  there 

^°S^i  muft  be  a  furrender  by  the  mortgagor  to  the  ufe  of  his 

^  wilL 


An  equitable 
IntaH  barred 
liy  a  Wm. 


Otiray  ▼. 
Hudfon, 
a  Vera.  583. 


CoBtn> 
1  H.  Black. 
R.  461. 


§  19.  A  will  alone  bars  an  intail  of  a  truft  eftate 
in  a  copyhold  without  a  furrender. 

5  20.  A.  was  tenant  in  tail  of  the  truft  of  a  copy* 
hold,  remainder  to  J.  S.    A.  requefted  the  truftees  to 
furrender  to  him  in  tail,   which  they  refufing,   he 
brought  a  bill  to  compel  them,  and  they  put  in  their 
anfwers.    Then  A.  died,  but  pending  the  fuit  he  went 
to  the  lord's  court,  and  defired  to  be  admitted  to  fur- 
render, which  was  refufed,  becaufe  the  legal  eftate 
was  in  the  truftees.   Upon  which  A.  by  will  devifed  the 
premifes  to  his  wife,  6fr.  Lord  Cowper  decreed  the 
eftate  to  go  according  to  the  will,  there  having  been 
no  laches  in  the  teftator;   and  having  devifed  the 
eftate  to  the  ufes  and  purpofes  in  his  will,  his  Lordfhip 
conceived  that  was  fufficient  to  bar  the  intail  of  a 
truft. 


Where  Sur- 
yender  will  be 
fiipplied* 
Tit.  37. 
ch.  i.f.  77. 


5  21.  It  has  been  ftated  in  the  preceding  title  that 
the  Court  of  Chancery  will  fupply  the  furrender  of  a 
copyhold  in  favour  of  three  defcriptions  of  perfons, 
namely,  creditors,  wife,  and  children.  And  there- 
fore, if  a  perfon  devifes  a  copyhold  for  the  benefit  of 
perfons  of  this  kind,  without  furrendering  it  to  the 
ufe  of  his  will,  a  court  of  equity  will  fupply  the 
defed. 


§22.  In 
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§  7,2.  In  the  cafe  of  creditors,  the  court  will  only 
fupply  a  furrender,  where  the  other  eftates,  which 
are  liable  to  the  payment  of  the  debts,  are  not 
fiifficient. 

§  23.    A  perfon  devifed    all  his    real    eftates  to  Drake  t« 
truftees,  for  payment  of  his  debts ;  and,  having  free-    |  p.  Wms, 
hold  and  copyhold,  he  neglefted   to  furrender  the   ^3^* 
copyholds  to  the  ufe  of  his  will. 


Upon  an  application  to  the  Court  of  Chancery,  to    Raftor  t. 
fupply  a  furrender  of  the  copyholds,  the  Lord  Chan-   ^  y^^^  Eq.iai. 
cellor  directed  that  the  Matter  Ihould  firft  fee,  whether   21*^*^  !: 

Eley,  xBni« 

there  was  enough  without  the  copyhold,  for  payment  K.ji;. 
of  the  debts. 


5  24*  In  fupplying  a  furrender  in  favour  of  a  wife.  Kettle  t. 

the  court  refpedls  the  claim  of  the  heir  at  law,  fo  far,  j  Salk.  1S7. 
that  it  will  not  interpofe,  if  the  heir  would  thereby  be 

left  unprovided  for.    But,  in   a  modem  cafe,   the  Chapman  ▼. 

court  fupplied  a  furrender  in  favour  of  a  wife,  againft  j^^^K  lao 
a  diftant  heir  not  provided  for  by  the  teftator,  though 

provided  for  aliunde.    And,  in  another  cafe,  the  want  Hills  t. 

of  a  furrender  was  fupplied  in  favour  of  a  widow  ^7?'^"* 

'^'^  5  vef.  JuB. 

againft  co-heirefles,  daughters  of  the  devifor,  and  557« 
infant  grand-daughters j  by  deceafed  daughters;*  the 
Chancellor  being  of  opinion,  that  the  court  is  to 
look  only  to  the  obje£t,  not  to  the  circumflances 
of  the  parties }  as,  whether  the  heir  has  a  provifion 
or  not. 


S  as.  With 
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%  25.    With  refpe£l  to    younger  children,    there 
have  been  vanoui  opinions  as  to  the  circumftancei, 
/  under  vhich  the  court  ought  to  interfere.    And  it  wu 
I T.  Rort,   formerly  held,  that  the  court  would  not  fupply  a  fur> 
°-  *•'!•       render  in  iavour  of  younger  children,  where  the  heir 
would  thereby  be  diiinberited ;  or  the  younger  chil- 
dren put  in  a  better  fituation  than  the  eldeft  fon.    It 
was  afterwards  laid  down  tbati  if  the  heir  was  pro- 
K>  vided  for,  though  not  by  the  teftator,  but  aliunde,  a  . 

furrender  would  be  fupplied  in  favour  of  the  younger 
children ;  and  that  the  court  would  not  enquire  into 
ihold  T.     *^*  quantum  of  the  provifion ;  and  that  a  younger 
AoW,        child  being  put  in  a  better  condition  than  the  elder 
was  no  objechon. 

trrender        S  ^^'  Where  there  is  a  general  devife,  equally  ap- 
upplied     plicable  to  freehold  and  copyhold  eftates,  and  the 
I  poCk       teflator   has    freehold  eftates    to    i^tisfy  the  words- 
of  the  will,  a  court  of  equity  will  not  fupply  a  fur- 
render. 

T.  Rob,  S  37.  A  perfon,  feifed  of  freehoU  and  copyhold 
».Eq,       lands  in  Berefordy  devifcd  alt  his  lands  in]  Bereford 

to  his  wife  and  her  heirs,  without  having  furren- 

dered  the  copyhold  to  the  ufe  of  his  will.  The 
clc  *.  court  refiifed  to  fupply  the  want  of  a  furrender,  be- 
^e"         caufe  the  words  of  the  devife  were  iatisfied  by  the 

freehold  lands,  which  paffed  by  the  will:  and  it 
<nx,       was  not  certain  that  the  tellator  intended  to  give  the 

copyholds. 

S  sS*  A  perfoa 


} 
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Q  28.   A  perfon  having  freehold    and    copyhold   Syai  >.  Bjat, 
eftates,  deviled  all  the  reft  and  refidue  of  his  eftate  to  *  ^* 

his  wife,  in  fee ;  but  did  not  furrender  his  copyholds 
to  the  ufe  bf  his  will.  The  widow  infiftcd,  that  equity 
ought  to  fupply  a  furrender  of  the  copyhold. 

Sir  John  Strange^  M.  R.  faid,  "  There  is  no  cafe, 
*^  where  there  is  freehold  as  well  as  copyhold,  and 
<^  n9  notice  taken  of  the  copyhold  in  the  will,  that 
^  the  court  has  fupplied  the  want  of  a  furrender ; 
*'  where  copyhold  lands  are  devifed  exprefsly  to  wife, 
**  children,  or  for  creditors,  nothing  paffes  in  point 
"  of  law  for  want  of  a  furrender.  However,  a  court 
^^  of  equity  fupplies  it  in  thefe  favourable  inftances, 
**  for  the  purpofes  of  the  will,  but  not  for  others, 
^^  which  is  on  the  plain  declaration  of  the  teftator,  by 
*'  exprefsly  naming  copyhold  eftates.  If  he  had  nona 
**  but  copyholds,  all  my  real  ejlate  would  have  been 
*'  fufficient  to  pafs  the  copyhold,  though  no  furrender 
**  had  been  made  to  the  ufe  of  the  will  j  but  the 
^'  general  heir  at  law,  or  heir  by  particular  cuftom, 
^^  has  always  been  fo  favoured  as  not  to  be  difmhe- 
*^  rited  by  implication  or  inference  from  the  particular 

ft 

^^  wording  of  the  wilL  The  cafes,  that  have  been, 
**  have  turned  on  the  conftru£Uon  of  thefe  words, 
^^  upon  the  queftion  of  fad,  whether  the  teftator  had 
^^  what  would  anfwer  the  words  of  his  will,  on  which 
**  the  words  would  operate?  Then  the  furrender 
^^  fhould  not  be  fupplied,  as  was  the  cafe  before  Lord 
**  Talhot  in  1735,  and  the  cafe  of  Bethlem  hofpital, 
♦^10  June  1736,  that  ill  my  lands  would  not  pafs 

**  copyhold 
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*  copyhold  lands  not  fumndered,  if  there  were  other 
(  lands  to  £uufy  it.     But,  if  furrendered,  that  vnU 

*  explain  the  general  words  and  pals  itj   there  is 

*  that,  which  would  come  within  the  defcripdon  of 

*  real  eftate.    Then,  without  furrender  to  the  ufe  <^ 

*  the  will,  or  mention  of  copyholdj  the  court  will 
'  not  take  it  firom  the  bar." 


TnXE 
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Writing. 
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^  fence  of  the  Tefiator, 
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ties  of  Redemption. 
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^6.  Wills  of  Terms  for  Tears  n^ 

nvithin  the  Statute. 
57.  Exception.  "^  Terms  to  ai^ 

tend. 
59.  Wills  ofQopyholds  not  within 

the  Statute. 
65.  Wills  may  he  proved  in  Chan' 

eery. 


Se£Hon  i. 
A  S  the  ftatutes  of  wills  did  not  require  any  precife   statute  of 
**^  form  or  ceremony  in  a  devife  of  lands,  but  only  I'^'ids. 
that  it  ihould  be  in  writing,  and,,  as  lands  devifable  by 
cuflom  would  pafs  by  a  will  made  by  parol  only,  an 
infinite  number  of  frauds  were  thereby  committed.    To 
prevent  thefe,  it  was  enaded  by  the  flatute  29  Cha.  2. 
c.  3.  f.  5.  **  That  all  devifes  and  bequefts  of  any  lands 
^  or  tenements  deviiabie,  either  by  force  of  the  ftatute 

tj  "  of 
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>f  wills,  or  by  this  Aatute,  or  by  force  of  the  ai(* 
om  of  Kent,  or  the  cuftotn  of  any  borough,  or  any 
ither  particular  cuftom,  flull  be  ia  writing,  and 
igned  by  the  party  fo  devifing  the  fame,  or  by  fome 
Ither  perfon  in  his  prefence  and  by  his  dire^ons, 
nd  {hall  be  attefled  and  fubfcribed  in  the  prefence 
f  the  devifor  by  three  or  four  credible  witncffes,  or 
Ife  they  fhall  be  utterly  void  and  of  none  eSe€t.** 

I  2.  In  confequence  of  this  flatute,  the  following 
umftances  are  now  abfolutely  necellary  to  the  v>- 
;y  of  a  dcTife.  ift.  That  it  be  written.  2d,  That 
:  figned  by  the  party  hinifelf,  or  by  fome  other  in 
prefence,  and  by  his  exprefs  diredions.  3d,  Hiat 
e  attefled  by  three  witncfles  in  the  prefence  of  the 
itor. 

I  3.  A  devife  of  lands  and  tenements  muft  be  re-* 
ed  into  ftriting  in  the  lifetime  of  the  de\Tfor ;  for 
not  fufTicient  that  it  be  put  into  writing  after  las 
th,  being  fii(t  declared  by  words  only ;  for  then  it 
ut  a  nuncupatire  will. 

\  4.  It  is  not  material  on  what  matter  or  ftuff,  whe-> 
:  paper  or  parchment,  or  in  what  language,  whether 
'fijh,  LatiHy  frencbt  Srf*:.  or  in  what  kind  of  ;hand- 
ting  or  charafter  a  daife  is  written,  fo  that  it  be 
and  legible,  and  the  meaning  be  fufficiently  ap* 
tat.  Ndther  is  it  materialj  whether  it  be  written 
large,  or  by  notes  ufual  or  unufual ;  or  whether 
IS  of  money  given  be  exprefled  at  full  length  or  in 
fa  figures. 
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figures,  provided  it  be  free  from  all  doubt  and  :kni* 
Kguityi 

m 

S  5.  ThuS)  \7here  a  biU^  in  which  legacies  charged  Maften  ▼. 
on  lands  were  written  in  figuresj  was  fcarcely  legible^  ^'w^ 
it  was  referred  to  a  mafter  to  examine  and  fee  what 
thofe  legacies  were,  and  he  was  direfted  to  call  to  his 
aififtance  peribns  {killed  in  the  art  of  writing. 

^  6.  A  will  may  be  Written  at  feveral  times,  and  on 
ifeveral  flieets  of  paper  unconneded  with  each  other ; 
although  the  proper  mode^  where  a  will  is  written  on 
feveral  flieets  of  paper,  is^  to  join  them  together  by 
means  of  a  piece  of  tape  fealed. 

S  7.  The  next  circumftande  neceffary  to  the  validity  gj^jp- 
of  a  devife  of  lands,  is,  that  it  be  figned  by  the  tefta« 
tor,  or  by  fome  other  perfon  in  his  prefence,  and  by 
his  dire&ion.  The  latter  part  of  this  claufe  was  in- 
ferted  for  the  benefit  of  thofe  perfons,  who,  from  fick- 
nefs,  or  fome  other  misfortune,  are  incapable  of  writ- 
ing their  names,  or  making  their  marks. 

Where  a  will  is  written  on  feveral  flieets  of  paper,  it 
is  the  ufual  prance  for  the  teftator  to  fign  each  of 
them. 

S  8.  Signing  was  chofen  rather  than  fealing  and  de-    ^..,   ^    . 
Uvery,  which  are  the  folemnities  required  in  deeds,    a6i. 
becaufe  feals,  which  were  formerly  a  great  mark  of 
diflin^on  in  families,  were  much  difufed  when  this 

Vox,.  VI.  E  ftatute 
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lUtute  was  made,  and  people  fealed  v:\x\i  any  feal ;  fo 
that  figning,  as  ufed  in  the  civil  law^  was  preferred. 


§  9.  If  the  teftator's  name  be  written  by  himfclf  in 
any  part  of  the  will,  either  at  the  beginning  or  Ac 
end,  it  will  be  confidered  as  a  fufficient  figning  within 
the  ftatute. 


I; 


^i 


"temaync  v. 
StaDl<ry« 
J  Ley.  I. 


5  I  o.  A  perfon  wrote  his  will  with  his  own  hand» 
beginning  thus :  "  I  John  Stanley  make  this  my  laft 
•*  will  and  teftament,"  and  put  his  feal,  but  did  not 
fubfcribe  his  name  to  it.  This  was  adjudged  to  be  a 
good  will,  for,  being  written  by  himfelf,  and  his  name 
in  the  will,  it  was  a  fuflicient  figning  within  the  ftatutc, 
which  does  not  appoint  where  the  will  Ihall  be  figncd, 
at  the  top,  bottom,  or  margin  ;  and,  therefore,  a  fign- 
ing in  any  part  was  fufEcient.  And  three  of  the  judges 
were  of  opinion,  that  the  putting  his  feal  had,  of  itfelf, 
been  a  fuffident  figning  within  the  ftatute  of  frauds  ; 
iorjignum  was  no  more  than  a  mark  that  it  was  his 
will. 


§  1 1.  The  pofition  laid  down  in  the  preceding  cafe, 
that  fealing  a  will  is  a  fufHcient  figning  within  the  (ta« 
tute  of  frauds,  is  very  doubtful ;  for,  although  Sir 
John  Strange  reports,  that  in  13  Geo.  i.  on  an  ifluc 
directed  out  of  Chancery  devi/avit  vel  non^  the  Chief 
Juftice  ruled,  that  fealing  a  will,  was  a  figning  within 
the  ftatute  of  frauds,  yet,  in  a  fubfequent  cafe,  7.c^Geo.  i» 
Evans,  iWIlf.  it  was  faid  by  Lord  Chief  Baron  Parker^  Baron  C/wr, 

and  Baron  Smythe^  (abfent  Legge),  that  the  opinion 
advanced  in  3  Lev.  i.  that  fealing  was  a  fufficient  fign* 

15  '^Sf 


Warncford, 
▼.  Warnt* ford, 
2  Sira.  764. 


Smith  V. 
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ing,  was  a  ftrange  doftrine  ;'  for,  if  it  were  fo,  it 

would  be  very  eafy  for  a  perfon  to  forge  any  man's 

will,  by  only  forging  the  names  of  any  three  obfcure 

dead  perfons^  as  there  would  be  no  occafion  to  forge   *  Vcf.459. 

the  teftator's  name.     And  the  Barons  faid,  if  the  fame 

fhould  come  in  queftion  again,  they  fhould  not  hold 

that  fealing  a  will  only,  was  a  fufficient  iigning  within 

the  ftatute. 

9  12.  The  want  of  figning  all  the  iheets  of  a  will 
cannot  be  fupplied;  fo  that,  although  the  devifor 
&ould  intend  to  fign,  but  becomes  incapable  of  doing 
it  by  fictnefs,  fuch  a  will  cannot  take  eStiX. 

§  13.  A  will  was  prepared  and  written  on  five  flieets   Right  v. 
of  paper,  and  a  feal^^affixed  to  the  laft,  and  alfo  the  Dqu^.j-i, 
form  and  atteftation  written  on  it.    The  wiH  was  then 
read  over  to    the  teftator  in  the  prefcnce  of  three 
witneifes,  who  afterwards  fubfcribed  it ;  and  the  tefta- 

I 

tor  fet  his  mark  to  the  two  firil  flieets  in  their  prefence, 
and  attempted  to  fet  it  to  the  third,  but  being  unable 
from  the  weakniefs  of  his  hand,  he  fiud  I  cannot  do  it, 
but  it  is  my  will.  After  this,  the  three  witnefles  went 
away,  being  defired  to  come  again.  The  teftator  died 
without  fettmg  his  mark  to  the  three  laft  iheets.  Lord 
Mansfield  faid,  that  the  will  was  not  duly  executed, 
for,  when  the  teftator  figned  the  two  firft  fheets,  he 
had  an  intention  of.  figning  the  other  fheets,  but  was 
not  able ;  he,  therefore,  did  not  mean  the  fignature 
pi  the  twp  firft  fheets  as  a  fignature  of  the  whole  will, 
Thore  never  was  a  figning  of  the  whole.  The  court, 
to  be  fure,  would  lew  in  fupport  of  a  £iur  will,  and 

£a  iao( 
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cfeat  it  for  a  flip  in  fonn,  where  the  meaning  of 
atute  bad  been  complied  with.     Adjudged,  that 
lit  was  not  duly  executed. 

14.  The  third  circumllance  required  by  the  fta- 
3f  frauds  hf  that  a  will  fhall  be  attefted  and  fub- 
:d  in  the  prefence  of  the  teflator,  by  three  or  four 
ble  witneltes.  And  the  ftatute,  in  this  inflance, 
ts  the  mode  prefcribed  by  the  civil  law,  in  itfia- 
ifolemnibus  ;  not  as  laid  down  in  yujlinian't  bi- 
»}  but  as  reformed  by  the  code  in  the  Novels, 
the  evil  meant  to  be  remedied  by  the  fn^yicct  of 
tatute  of  frauds,  was,  the  fecret  and  private  man- 
n  which  wills  were  formerly  executed. 

ij.  Where  the  tellator  owns  his  handwriting  be- 
the  witnefies,  it  is  fuificient,  though  they  do  not 
dm  fign  his  name.  And  in  the  cafe  of  Sionehottfe  t. 
'yn,  in  proving  a  will  difpofmg  of  real  eftates,  the 
f  was  fiill,  that  the  three  fubfcribing  witnefies  <fid 
:ribe  their  names  in  the  prefence  of  the  teftatrix ; 
one  of  them  laid,  he  did  not  iee  the  teftatrix  fign, 
that  fhe  owned,  at  the  fame  time  that  the  witnefies 
cribed,  that  the  name  figned  to  the  will  was  her  own 
iwriting,  which  his  Honour,  (Sir  Jofepb  Jekyli), 
,  without  all  doubt,  to  be  fufitcient. 

16.  On  a  bill  to  efbtbUlh  a  will  againft  an  hdr'at 
he,  by  his  anfwer,  made  a  doubt  whether,  as  all 

ffhneffes  did  sot  fee  the  teftator  Hgn,  this  was  » 

1  attelUtioa  vitbia  the  iUtutc 

Lord 


CC 
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Lord  Htffv/w/V^^. — *'  This  has  been  vexata  que/iio  a 
^^  great  while,  whether,  to  make  a  will  effe&ual  ac- 
*'  cording  to  the  llatute,  the  Cgning  of  the  teflator 
*'  thereto  fhould  be  in  the  prefence  of  all,  or,  indeed, 
of  any  of  the  witneffes  ;  or,  whether  the  teftator's 
acknowledging  the  handwriting  to  that  will  to  be  his, 
^^  is  not  fuilicient  ?     It  is  infilled,  that  the  word  at- 
**  tefted  fuperadded  to  fubfcribed,  imports  they  {hall 
"  be  witneffes  to  the  very  aft  and  fa£lum  of  figning, 
and  that  the  teftator's  acknowledging  that  aft  to 
have  been  done  by  him,  and  that  it  is  his  handwrit- 
^^  ing,  is  not  fufEcient  to  enable  them  to  attefl,  that  is, 
it  muft  be  an  atteftation  of  the  thing  itfelf,  not  of 
the  acknowledgement.     To  be  fure,  it  muft  be  an 
'*  atteflation  of  the  thing  in  fome  fenfe  ;  but  the  quef- 
'^  tion  is,  if  they  attefl  upon  the  acknowledgement  of 
*^  the  teflator  that  it  is  his  handwriting,  whether  that 
^'  is  not  an  atteflation  of  the  aft :  and  whether  it  is 
**  not  to  be  conflrucd  as  agreeable  to  the  rules  of  law 
and  evidence,  as  all  other  atteflation  and  figning 
might  be  proved  ?    At  the  time  of  making  the  aft 
of  parliament,  and  ever  fince,  if  a  bond  or  deed  is 
executed  by  the  perfon  who  figns  it»  afterwards  the 
*^  witneffes  are  called  in,  and  before  thofe  witneffes  he 
^^  acknowledges  it  to  be  his  hand,  that  is  always  con* 
*•  fidered  to  be  a  figning  by  the  perfon  executing, 

and  is  an  atteflation  of  it  by  them.  The  cafe  of  Ante  f.  iO{ 
Lemayne  v.  Stanley  is  an  exprefs  authority,  and 
muft  have  been  by  an  acknowledgement  of  the 
*^  teflator*s  hand.  No  anfwer  can  be  given  to  it, 
^*  but  a  prefumption  that  the  teftator  might  write  the 
*^  will  ip  the  prefence  of  the  three  witneffes,  but  this 
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is  not  a  natural  prefumption ;  for,  if  the  hO,  was 
fo,  it  would  have  been  found  by  the  jury,  as  it 

**  would  have  put  it  out  of  all  doubt.  Therefore,  on 
the  penning  of  the  ad,  and  the  authorities,  my  oju^i 
nion  is,  that  this  will  is  well  executed :  but,  being 
a  queflion  of  law,  if  the  heir  infifts  on  having  it 

•*  tried,  I  will  dired  a  trial.'^    A  trial  was  accordingly 

direded. 


cc 


C( 


cc 


'^ 


1'  «  \ 


(        I    I 


§17.  The  doSrfne  here  laid  down,  was  foon  ftjftcr 
EII18T.  Smith,  fqiiy  confirmed  by  a  determination  of  Lord  Hardwicke^ 
iVc  Jun.io.  j^fljfj^j  |jy  Sir  7oAa  S/r^«^f,  Lord  Chief  JufticefF/Vi^f/, 

and  Lord  Chief  Baron  Parkers  in  which,  it  was  un- 
animoufly  refolved,  that  the  declaration  of  a  teftator, 
before  three  witnefle^,  that  a  paper  was  his  will,  was 
equivalent  to  figning  it  before  them,  and  conftituted  a 
good  wiU  within  the  fifth  fedion  of  the  (tatute  of  frauds. 
Lord  Hardwicke  and  Lord  Chief  Juftice  Willes  obferved, 
that  if,  in  a  cafe  of  feparate  atteftation,  the  teftator 
Vide  I  Vcf.  aftually  figns  the  will  each  time,  it  is  bad,  becaufe  there 
jun.  711.  are  three  feparate  executions,  «ind  no  one  good  with- 
in the  ftatute. 


Harrifon  v.  §  1 8.  It  has  been  determined  in  a  late  cafe,  that  an 

8  Vcf,  Jun.      atteftation  of  a  devife,  by  the  witneiTes  fetting  their 
185.  Id. 504.  jnarks  to  the  will,. was  good  wihin  the  ftatute  of 

frauds. 


I 


'    I  it; 


I-    l\ 
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Wills  and  Co. 
diciU  mud  be 
fcparatcJy  at- 
Uftcfl. 


§  19.  Every  will,  and  every  codicil,  muft  be  fepa? 

m 

rately  attefted  by  three  witnefTes ;  for  the  atteftation  of 
two  wimeiTes  to  a  will,  and  of  a  third  witnefs  to  a 
codicil,  annexed  to  that  will,  is  not  fufficient.  Nor 
C9&  the  atteftation  of  a  codicil  operate  in  any  cafe  a$ 
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the  atteitadon  of  a  will,  to  which  it  is  declared  to  be 
smn^xed. 

$  ao.  A  perfon  made  his/will  in  writing,  by  which  Lea  v.  Libb, 
he  devifed  lands,  *and  fealed  and  pubUflied  it  in  the  hX  h^.^' 
prefence  of  two  witnefles  only,  who  fubfcribed  it  in 
his  prefence.     A  year  after,  he  caufed  another  writing 
to  be  prepared,  whi(;h  recited  that  he  had  made  his 
will,  and  confirmed  it  in  all  things^  and  faid, — '^  And 
^^  my  will  is,  that  this  codicil  be  taken  to  be  of  force, 
^*  and  part  of  my  will,"    It  was  found,  that  the  co- 
dicil was  figned  by  two  witnefles,  one  of  whom  wag 
witnefs  to  the  will,  the  other  not ;  and  it  was  further 
found,  that  this  codicil  was  didinft  frop,  and  not  an«  , 
nexed  to  the  will.     Lord  Chief  Juftice  Holt  delivered 
the  opinioa  of  the  court,  that  this  will  was  not  duly 
attefted  according  to  the  ftatute,  for  it  had  not  three 
witnefles,  Qor  w^  the  codicil  fyfEcient  to  pafs  lands. 

« 
§  ai.  A  perfon  devifed  freehold  lands  to  a  college,  Att.  GcncnJ 

by  a  will  written  in  his  own  hand,  but  not  attefted  by  qjS^**^** 

any  witnefs.     The  teftator  afterwards  made  a  codicil, 

attefted  by  four  witnefles,  wherein  he  recited  bis  wilL 

It  was  determined,  that  the  atteftation  of  the  codicil 

could  not  operate  fo  as  to  render  the  will  valid  ;  for  P»mp|»«f«  ▼• 

*     '  JLanldown, 

the  codicil  might  be  executed  in  another  place,  and  cited  i  Com* 
the  witnefles  might  hot  either  fee  or  know  any  thing  ^^^*  ^  ^ 
of  the  will. 

S  2  a.  But  if  a  will  be  made  at  feveral  times,  al- 
though the  parts  be  diftinft  and  feparacely  figned  by 
th(  t^itatWr,  yet,  if  it  appear  frpm  circumftances,  tQ 

£  4  have 
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have  been  the  intention  of  the  teftator,  that  both  in? 
(Iruments  fliould  conftitute  but  one  will,  and  not  ope? 
irate  as  a  will  and  a  cod'  "  -«  ■•         r  .i_  _  ■_«. 

part  by  three  witne&s  > 
die  whole. 


:  illr: 


Cirlton  V. 
Griffin. 
I  Bor.  549. 


5  33.  yobn  Griffin, 
upon  a  flieet  of  paper  \ 
^*  Know  all  men  by  th< 
**  make  the  afore-men 
'*  ment ;"  he  then  jw 
faoufes*  and  fubfcribed 
In  January  1 754,  he  n 
the  following  words : 
**  have  laid  out,  ^c.  0 
**  called  the  Lemon,  &)*. 
"  pofal,  and  this  not  t 
"  part  made  by  me  the 
*'  ray  wife  fliall  not  be 
**  fcff.  Witnefs  my  hi 
written  on  the  firft  and 
and  [he  roemorandum  i 
of  the  fecond,  or  the  bi 
ten  upon  the  third  fide, 
related  only  to  the  pcrli 
fcribed  this  in  the  prt 
then  he  took  the  faid  0] 
declared  it  to  be  his  la(i 
fence  of  the  faid  three 
to  them,  and  defired  th 
in  his   prefence,  wlycl 
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queftion  iras,  whether  this  will  was  duly  attefted  ac« 
cording  to  the  ftatute  of  fraudSf 

Lord  Mansfield  faidy  the  cafe  was  accurately  ftated^ 
for  it  wa&  not  ftated  to  be  either  a  will  or  a  codicil,  bat 
a  fhcet  of  paper  written,  &ff.  At  firft,  in  1752,  the 
teftator  did  not  know  that  any  witnefles  were  neceflary. 
In  i754>  he  had  found  they  were  neceflary;  then  he 
Tnade  a  fubfequent  difpofition,  which  was  a  memoran- 
dum to  be  added  to  it.  But  he  did  not  call  it  a  codidU 
nor  did  the  cafe  ftate  it  to  be  fo  ;  he  plainly  confidered 
the  whole  as  one  entire  difpofition ;  and  he  exprefsly 
declared  in  the  latter,  that  he  did  not  thereby  mean  to 
difannul  any  part  of  the*  former  devife  or  difpofitions. 
There  is  not  a  tittle  in  the  latter  that  relates  to  the  real 
eftate,  therefore,  the  only  intent  of  having  the  three 
witnefles  was,  and  mud  be,  to  authenticate  the  former. 
'Then  the  publication  of  it  was,  as  of  a  will,  he  took  up 
the  flieet  of  paper  and  faid,  it  is  my  will,  and  certainly 
he  did  not  mean  a  part  of  it  only,  but  the  whole  of  it ; 
and  he  defired  them  to  attefl:  it :  all  this  muft  relate  to 
the  li^hole  that  was  written  on  the  paper.  Adjudgedt 
^t  the  will  was  duly  attefled. 

§"^4.  The  witnefles  ought  to  fee  the  whole  will,  for  The  Wit* 
if  they  only  fee  the  laft  flicet,  on  which  they  fubfcribe  fee  the  wliole 

their  names,  it  is  doubtful  whether  that  be  fufficient  ^*^» 

3  Mod.  %6t% 
But  the  preemption  is,  that  all  the  fheets  on  which  a 

will  is  written,  is  in  the  room  where  the  witnefles  attefl:, 

unlef<  the  contrary  be  proved* 

S  35.  Sir 
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§  25.  Sir  Thtmas  Cbitty  made  his  will,  cooMing  of 
two  fheels  of  paper,  all  in  his  own  handwriting,  and 
figned  his  name  at  the  bottom  of  each  page.  The 
fcntences  and  words  were  fo  conneSed  from  the  bot- 
tom of  elch  page  to  the  top  of  the  next,  and  particU* 
larly  from  the  fourth  fide  of  the  6rll  fiieet,  to  the  firft 
fide  of  the  fecond  flieet,  that  they  were  imperfed  and 
nonfenfical  if  read  apart,  but  dear  and  intelligible 
when  read  together.  He  aUb  made  a  codicil  in  like 
manner  on  a  fmgle  flieec  The  tedator  then  called  in 
Francis  Harding,  ihewed  him  both  flieets  of  the  will, 
and  his  fignature  to  every  page ;  told  him  that  was  his 
will,  and  alfo  fhswed  him  the  codicil,  and  deftred  biin 
to  atteft  both,  which  he  did  on  the  laft  iheet  of  the 
will,  and  on  the  codicil,  in  the  prefence  of  the  tefta* 
tor,  and  then  left  the  room.  John  Vangban  and  John 
Leyland  came  in  immediately  afterwards ;  the  tcftator 
ihewed  them  the  cpdictl,  and  the  lall  jheet  of  the  will, 
and  lealed  them  in  their  prdcnce ;  took  each  of  them 
up,  and  Teverally  delivered  them  as  his  a&  and  deed. 
Thefe  witnelTes  then  attefled  the  fame  in  the  teAator'g 
pre&ncc,  but  never  faw  the  firft  flieet  of  the  will,  nor 
was  it  produced  to  them  ;  nor  was  the  fame,  or  any 
other  paper,  on  the  table.  After  the  tdtator's  death, 
both  fiieets  of  paper  were  found  in  his  bureau,  not 
pinned  together,  but  wrapfied  up  together  with  the 
codicil  in  one  piece  of  paper.  The  queftion  was,  wh^ 
ther  the  will  was  duly  attefted  according  to  the  ftatute 
of  frauds.  The  cafe  was  Teveral  times  argued  before 
all  the  Judges  in  the  Exchequer  Clumber,  and  Lord 
Mansfield  acquainted  the  Bar,  that  there  had  been  a. 
conference  ^mongft  all  the  Jud^s,  except  Mr.  BaroQ 

Adorns.^ 
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Adams  J  who  was  out  of  town,  upon  this  cafe,  which 
was  an  amicable  fuit,  to  try  the  real  merits  of  the 
qucftion.  It  occurred  to  the  Judges,  that  the  way  ift 
which  the  parties  had  put  the  cafe,  did  not  go  to  the 
whole  merits ;  becaufc,  if  the  firft  fheet  was  in  the 
room  at  the  time  when  the  latter  fheet  was  executed 
imd  attefted,  th^re  would  remain  no  doubt  of  its  being 
a  good  will,  and  a  good  attefls^tion  of  the  whole  will ; 
but  if  the  firft  fheet  was  not  then  in  the  room,  a  doubt 
might  arife  whether  it  was,  or  was  not,  a  good  attefta- 
tion  a^  to  the  real  eftate.  However,  no  opinion  was 
given  or  formed  by  the  Judges  upon  fuch  doubt  which 
plight  fo  arife,  if  it  fhould  appear  that  in  fad  the  firft 
fheet  was  not  then  in  the  room.  A  will,  properly  at- 
tefted, may,  by  reference  to  another  inftrument,  efhi« 
JDli&i  particular  claufes  fo  afcertained  by  a  clear  rele« 
fence,  as  ftrongly  as  if  the  claufes  fo  referred  to  had 
been  reputed  in  the  will  verbatim ;  and  there  were  Acherley  t, 
'references  in  this  will  from  one  part  to  another.    Every   Y*''"?!' 

^  '     Com,  Rep. 

prefiitiiptioh  ought  to  be  made  by  a  jury  In  favour  of  381. 
fuch  a  will,  when  there  was  no  doubt  of  the  teftator's 
intenfion.  It  was  not  neceifary  that  the  witnefles 
ihouI4  atteft  in  the  prefence  of  each  other,  or  that  the 
teflator  fhould  declare  the  inftrument  be  executed  to 
be  hijs  will ;  or  that  the  witneifes  fhould  attefl  every 
page,  folio,  or  0ieet ;  or  that  they  (bould  kitow  the 
ContcQts  ;  or  that  each  folio,  page,  or  fheet,  fhoyld  be 
particularly  fbewti  to  them.  This  had  been  fettled* 
Putthcfa6:,  whether  the  firfk  fheet  of  the  will  was, 
'or  wasnotin  the  room,  at  the  time  of  the  executing 
'and  'attefting  the  latter,  might  be  material  to  be  known* 
\i  i;  was^  the  jury  ois^ht  to  find  for  the  \riil  generally ; 

»n4 
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and  they  ought  to  Bad  all  thin^  favourable  to  the  wm. 
If  it  was  doubtful,  whether  the  firft  flieet  was  then  in 
the  room  or  not,  they  all  thought  the  ctrcumftances 
fufficient  to  prefume  that  it  was  in  the  room,  and  that 
the  jury  ought  to  be  fo  dire£ted.  But,  upon  a  fpe- 
cial  rerdid,  nothing  could  be  prefumed;  therefore, 
they  were  all  of  opinion,  that  it  ought  to  be  tried  over 
again.  And  if  the  jury  fliould  be  of  opinion  that  it 
was  then  in  the  room,  they  ought  to  find  for  the  will 
generally ;  aqd  they  ought  to  prefume,  from  the  dr- 
ci^mftan^s  proved,  that  the  will  was  in  the  room. 

raft  S  ^^'  '^^  ftatute  exprfisly  requires  that  the  wit- 

"  ^^      nefles  fbpuld  atteft,  and  fubfaibe  the  will,  in  the  pre- 
:ftitor.    fence  of  the  teftator,  left  another  will  ihould  be  ob- 
truded i^iftoad  of  the  real  one. 

■ick  «.         S  ^7*  ^us*  where  a  perfon  fubfcribed  (lis  will  in 
^'^*       the  prefence  of  three  witnefles,  who,  for  th«  eafe  of 

the  teftator,  went  down  into  another  room  and  fub- 

fcribed  it  there,  it  was  held  to  be  void. 

%  28.  But  if  there  be  a  poffibility  of  the  teftator's 
fedng  the  witnefs  atteft,  it  ■flfill  be  fHfficieiit,  unlefs  the 
contrary  b  proved, 

r.  5  39.  A  tellator  defired  the  wttnefies  to  go  into  aai 

'^l^        other  room,  feven  yards  diftant,  to  atteft  his  will,  in 

Raym,    ^luch  there  was  a  window  broken,  through  vhich  the 

teftator  might  fee  them,  ^d  it  was  held,  that  this  wijl 

was  well  attefled  according  to  the  ftatute  j  for  it  was 

fufBdent  that  the  teftator  might  f^  the  witnefles,  ai^l 

12  not 
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not  neceflary  that  he  (hould  adually  fee  them  ;  for,  in 
that  cafe,  if  a  man  fhould  turn-  his  back,  or  look  an- 
other way,  it  would  vitiate  the  will :  fo  if  the  teftator 
being  fick  fhould  be  in  bed,  with  the  curtains  clofe. 

5  30.  There  were  four  witnefles  to  a  will,  one  of  Longford  ▼. 
whom  was  gone  beyond  fea ;  two  of  them  fwore  that  Wm«.  740. 
they  faw  the  will  executed  by  the  teftator^  and  that  they 
fubfcribed  the  fame  in  her  prefence ;  the  third  fwore 
that  he  fubfcribed  the  will  as  a  witnefs  in  the  fame 
room,  and  at  the  requeil  of  the  teftatrix.      Lord 
Cowfer  doubted  as  to  the  proof  of  the  execution  of 
the  will.     And  the  matter  coming  on  again  before  Lord 
Macclesfield^  he  obferved,  ift,  That  the  proper  way  of 
examining  a  #itnefs  to  prove  a  will  of  land,  was,  that 
the  witnefs  fhould  not  only  prove  the  execution  of  the 
will  by  the  teftator,  and  his  own  fubfcribing  it,  but 
likewife,  that  the  reft  of  the  witnefles  fubfcribed  their 
names  in  the  prefence  of  the  teftator ;  and  then  one 
witnefs  proves  the  full  execution  of  the  will,  fince  he 
proves  that  the  teftator  executed  it,  and  alfo,  that  the 
three  witnefies  fubfcribed  it  in  his  prefence.     2d,  He 
held,  that  the  bare  fubfcribing  of  the  will  by  the  wit- 
nefies in  the  fame  room  did  not  neceflfarily  imply  it  to 
be  in  the  teftator's  prefence,  for  it  might  be  in  a  comer 
of  the  room,  in  a  clandeftine  fraudulent  way;  and 
then  it  would  not  be  a  fubfcribing  by  the  witnefies  in 
the  teflator's  prefence,   merely  becaufe  in  the  fame 
room.    But  it  being  fwom  by  the  witnefs  that  he  fub- 
fcribed the  will  at  the  requeft  of  the  teftatrix,  and  in 
the  fame  room,  this  could  not  be  fraudulent,  and, 
therefore,  the  will  was  well  executed. 

$  31.  A  woman 


.p. 
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S  3i>  A  woman  having  a  power  (though  coreit)  to 
make  a  writing  in  the  nature  of  t  will,  ordered  a  will 
to  be  prepared,  and  went  to  an  attorney's  office  to  exe- 
cute it,  but  being  afthmatic,  and  the  office  very  hot, 
fhe  retired  to  her  carriage  to  execute  the  will,  the  wit- 
neflet  attending  her,  who,  after  having  feen  her  exe- 
cute it,  returned  into  the  office  to  atteft  it,  and  the 
carriage  wa«  put  back  to  the  window  of  the  office, 
through  which,  it  was  fwom  by  a  perlbn  who  was  in 
the  carriage,  that  the  tellatrix  might  fee  what  paflied. 
Inmiediately  after  the  atteftation,  the  witnefies  took  the 
will  to  her,  which  fhe  folded  up,  and  put  into  her 
pocket.   It  was  decreed,  that  the  will  vas  well  attelledt 

5  3*.  Although  the  witneflet  to  a  will  mull  fub> 
Icribe  in  the  prefence  of  the  teftator,  yet  the  ftatute  of 
fmidt  does  not  require  that  this  circumftance  Ihould 
be  talcen  notice  of  in  the  attellation }  and,  whether 
inferted  or  not,  the  &d,  if  denied,  muft  be  left  to  the 
jury;  for  nather the  infertion  nor  omiffion  ofthiscir* 
cumlUnce  is  cooclullve. 

S  33.  In  ejedment  by  an  hdr  at  law,  the  qucftion 
for  the  opinion  of  the  court  was,  whether  it  fiiould  be 
left  to  a  jury  to  determine  whether  the  wimeffis  to  a 
will,  bdng  all  dead,  fet  their  names  in  the  prefence  of 
the  teftator,  and  this  merely  upon  drcumftances,  with- 
out any  pofitive  proof.  Per  curiam,  this  is  a  matto-  - 
fit  to  be  left  to  a  jury,  which  is  all  that  is  referred  tt» 
die  court ;  the  witneHes,  by  the  ftatute  of  frauds,  ought 
to  fet  thdr  names,  as  witnefles,  in  the  prefence  of  Ae 
teftatriz,  but  it  is  not  required  by  the  ftatute  that  this 

ihould 
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ihould  be  taken  notice  of  in  the  fubfcription  to  the 
vnW ;.  and,  whether  inferted  or  not,  it  muft  be  proved. 
If  inferted,  it  does  not  conclude,  but  it  may  be  proved 
centra  J  and  the  verdid  may  find  it  contra  ;  then,  if 
not  conclufive  when  inferted,  the  omii&on  does  not 
conclude  it  was  not  fo,  and,  therefore,  muft  be  proved 
by  the  befl  proof  which  the  nature  of  the  thing  will  ad- 
mit. In  cafe  the  witneffes  be  dead,  there  cannot  pro- 
bably be  any  exprefs  proof,  fmce,  at  the  execution  of 
wills,  few  are  prefent  but  the  devifor  and  the  witnefles ; 
then,  as  in  other  cafes,  the  proof  muft  be  circumftan- 
tial,  and  here  are  circumflances.  iH,  Three  witnefles 
have  fet  their  names,  and  it  muft  be  intended  that  they 
did  it  regularly,  ^d.  One  witnefs  was  an  attorney  of 
good  charafter,  and  may  be  prefumed  to  underftand 
what  ought  to  be  done  rather  than  the  contrary  ;  and 
there  may  be  circumftanccs  to  induce  a  jury  to  believe, 
that  the  witnefles  fet  their  hands  in  the  prefence  of  the 
teftatrix,  rather  than  the  contrary ;  and  it  being  a 
matter  of  fact,  was  proper  to  be  left  to  them.  The 
plaintiff  was  nonfuited. 

§  34.  The  fame  queftion  arofe  in  a  fubfequent  cafe,  Croft  ^  ' 

■  en  a  trial  at  Bar  in  eieftment.^   The  defendant  made   ^•!^^'» 

title  under  a  will,  the  atteftation  of  which  was  in  thefe 

jlrords :  *'  Signed,  fealed,  publiflied,  and  declared  as 

««  and  for  his  laft-will,  in  the  prefence  of  us,  A.B.'*  Gfr. 

'The  witnefies  were  all  dead,  and  their  hands  proved 

in  O0mmon  form.    It  was  objected,  that  this  was  not 

'  an  execution  ac<?ording  to  the  ftatute  of  frauds }  and 

'^e  hands  of  the  witnefles  coiild  only  ftand  as  to  the 

'faCb  they  had  fubfcrSbcd  to^  and  figning  ip  the  pr^ 

fence 
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fence  of  the  teftator  was  not  one.    But  the  court,  dn 
the  authorit]r  of  Hands  v.  yamet^  fail*    '' 
to  be  left  to  a  jury  of  a  compliance 
and  a  verdift  was  givei 


U 


The  Wit-  $  35*  By. the  Romatt  law,  it  was 

Mteft  M^f-  the'witnefles  (houM  be  prefent  at  tbt 
SmnTma.  5,j„g  doubts  were  formerly  enteru 
prefence  of  all  the  witnefles  at  the  1 
required  by  the  flatute  of  frauds ;  b 
bUflied,  that,  although  the  witnefies 
titnet,  yet  it  is  fofficient. 


AaoA.  3. 
CbLC^iog. 


foiii,  Piec.  in 


S  36.  A  will  of  lands,  attefted 
who  at  feveral  times  fubfcribed  their 
quell  of  the  teftator,  but  were  not  | 
gether,  was  decreed  to  be  well  a 
ftatute. 


loiiM*-  S  37*  Inejeament,  afpedalverd 

L«ke,  *  Aik.  teftator  figned  and  executed  his  will 
two  witnefies,  who  attefted  the  fam 
Four  years  after,  the  teftator  went  o 
a  pen  in  the  prefence  of  a  third  witn< 
his  name  in  his  prefence,  and  at 
quellion  was,  whether  this  was  a  du 
will  under  xhe  flatute  of  frauds.  1 
for  the  har  at  law,  that  the  flatute  n 
nefles  to  fubfcribe  in  the  teftator's  pn 
they  fliould  be  all  prefent  together, 
that  degree  of  evidence  which  the  lb 
an  attdladon  of  three  mtnefliBs,  at  c 


■li 


Ek 


only  the  weight  of  one  witnefe.    Witneffes  to  a  will 
not  only  attcft  the  due  execution  of  it,  but  likewife, 
the  capacity  of  the  teftator  at  the  rime  of  execuribm 
A  man  might  be  fane  at  the  time  when  two  of  the 
witneffes  atteft,  and  infane  wheii  the  third  attefts.    It 
could  not  be  confidered  as  a  will  till  the  third  witnefs 
had  figned  it,  for  that  completed  die  aft.    Mr.  Bonis 
argued  on  behalf  of  the  devifee,  that  a  will,  executed 
in  die  prefence  of  three  witneffes,  though  they  attefted 
it  at  different  times,  was  good  widiin  die  ftatute  of 
frauds,  becaufe  that  ftatute  does  not  require  tiiat  all  the 
witneffes  ihould  be  prefent  at  the  fame  time:  the  re- 
quifites  unjler  the  ftatute  were,  that  die  teftator  ihould 
fign  in  the  prefence  of  diree  witneffes  at  leaft,  and  that 
diey  Ihould  atteft  in  his  prefence,  it  would,  therefore, 
be  adding  new  requifites,  which  the  ad  does  not  men- 
tion»  and,  in  fed,  making  a  new  law. 

Lord  Chief  JufticeI«.—  ««  This  cafe  depends  on 
«  the  words  of  the  ftatute ;  the  requifites  in  the  ftatute 
«  are,  that  the  three  witneffes  fliould  atteft  the  figning 
«  of  die  teftator,  but  it  does  not  direft  diat  the  three 
«  witneOes  Aould  be  all  prefent  at  die  fame  time. 
-*•  There  has  been  no  determination  as  to  diis  point. 
««  In  the  cafe  of  C^ok  v.  Par/ons,  the  teftator's  figning  Ante  C  . 
*«  was  held  good,  diough  it  was  not  befott;  diree  wit- 
•*  neffes  at  the  fame  time,  and  die  court  only  doubted 
«  whedier  the  teftator's  barely  owning  die  fubfcription 
**  to  be  his  before  one  of  die  witneffes,  was  good ; 
«*  but  there  was  no  doubt  as  to  the  validity  of  the  wil{ 
«  from  the  execution  at  different  times.  Here  yoj 
«  have  the  oadis  of  diree  attefting  witneffes :  this  is 

Vol..  VI.  F  -Ox. 
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**  the  degree  of  endence  required  by  the  ftatute*  and 
**  th«  lame  credit  ii  giTcn  to  three  perfoiw  at  different 
**  tiittei,  as  at  the  fame  dote.  We  cannot  carry  the 
**  requilitti  ^her  than  the  llatute  dire£U  ;  the  ad  ii 
**  fdent  U  to  this  particular  ;  it  would,  therefore,  be 
M  making  a  new  requiTite.  The  figning  is  the  Cune 
1 1  Vef.  <(  ad  reiterated  ^  the  teftator,  in  the  principal  cafe, 
**  went  over  his  name  again,  and  declared  it  to  be  his 
"  laft  wUl." 

Judgment  ^;ainft  the  heir  at  law. 

o  RUT  be  S  3^-  ^^  refpe£l  to  the  perfons  who  are  capable 
:H([n.  ^f  bong  witne&es  to  a  will,  the  (Utute  of  frauds  only 
mentions  the  word  credible  ;  and,  therefore,  all  ihofe 
who  are  capable  of  being  wimefTes  iii^py  other  matter, 
may  alfo  be  witnefles  to  a  will..  The  Judges  were, 
however,  formerly,  very  ftrift  with  regard  to  the  com- 
petency of  the  witnefTes  to  a  will,  for  neither  a  devifee, 
legatee,  or  creditor,  was  allowed  to  be  a  competent 
witnefs  to  a  will.  This  occafioned  the  flatute  25  Geo.  3. 
c.  6.  by  which  it  is  enafled,  feft.  1 .  "  That  if  any 
•'  perfon  atteft  the  execution  of  a  will  or  codicil,  to 
•*  whom  any  beneficial  devife,  legacy,  eflate,  interefl, 
•*  gift,  or  appointment,  (excqii  charges  on  land  or 
**  hereditaments  for  payment  of  debts),  is  thereby 
**  ^ven  or  made,  fuch  devife,  legacy,  ^c.  Ihall  fo  far 
**  only  as  concerns  fuch  perfon  attefting  fuch  will  or 
**  codicil,  or  any  perfon  claiming  under  him,  be  void  ; 
"  and  fuch  perfon  fhall  be  admitted  as  a  witnefs  to  the 
**  exectttioit  of  fuch  will  or  codicil." 

•*  Sea.  2, 
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<^  Sed.  z.    In  cafe  by  any  will  or  codidl,  any  landt    * 
**  or  hereditaments  be  charged  with  any  debts,  and 
*'  any  creditor^  whofe  debt  is  fo  charged,  hath  attefted, 
^<  or  ihall  atteft  the  execution  of  fuqh  will  or  codicjl, ' 
^  every  fuch  creditor  (hall  be  admitted  as  a  witoeb  to 
*^  the  execution  of  fuch  will  or  codicil/' 


Sed  6.  The  credit  of  every  fuch  witnefs  fo  at- 
tefting  the  execution  of  any  will  or  codicil^  and 
^^  all  circumftances  relative  thereto,  fball  be  fubje£l 
^^  to  the  coniideration  of  the  court,  and  the  jury  before 
^^  whom  fuch  witnefs  is  examined,  or  his  teftimony  or 
*'  atteflation  made  ufe  of,  or  of  the  court  ^f  equity  in 
^^  which  his  teftimony  or  atteftation  is  made  ufe  of/' 

$39*  ^"^o  celebrated  cafes  have  been  decided,  re^ 
fpeding  the  competence  and  credibility  of  witnefles  to 
a  will.  The  firft  is  that  of  Wyndham  v.  Chetwynd^  in  ,  gy^^  ^^ 
the  Court  of  King's  Bench ;  and  the  fecond,  is  that  4^4- 
of  Doe  on  the  demife  of  Hind/on  v.  Kerfey^  in  the  Court 
of  Common  Pleas ;  but  as  they  relate  to  wills  made 
before  this  ftatute,  it  is  unaeceflary  to  Aate  them* 

$  40.  A  legatee  may  be  a  witnefs  againft  a  will,  Oxendcn  y. 
becauifi  he  fwears  againft  his  own  intereft,  and  fo  is  G^?|[^^f^ 
the  ftrongeft  evidence. 

§  41,  An  infamous  perfon  is  not  a  competent  witnefs 
to  a  will }  a^d,  therefore,  it  was  held,  in  a  modem  Pcndock  y^ 
cafe,  that  a  perfon  who  had  been  convifted  of  ftealing  ^  Bum.  Ecc. 
iheep,  was  not  a  competent  witnefs  to  ^  will;  for  it  ^^*^5* 

F  2  was 
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vu  the  crime  that  created  the  in&my,  anil  tocdt  away 
a  man't  cempetency,  and  not  the  p 


'^\  ,  S  4>*  It  ^"v  lield  by  Lord  EUem  in  a  late  cafe, 
i.n'.S.  that  where  one  of  the  witneflei  to  a  codicil  had  beorane 
'*  in&D^  hit  handwriting  might  be  proved,  as  he  mi^ 

beconfidcred  as  dead. 


S  43.  A  will  mull  alfo  be  publiflied,  that  is,  the 
teftator  muil  do  fome  aft  from  which  it  can  be  con- 
cluded that  he  intended  the  inflrument  to  operate  at 
his  will  And  Lord  Hardwicke  has  mciuioned  a  cafe 
vhere,  up6n  a  trial  at  Bar  in  the  Court  of  King's 
Bench,  the  queftion  was,  whether  the  teftator  had 
publifhed  his  will,  for  there  was  no  doubt  of  his  exe- 
cuUng  it  in  the  prefence  of  three  witnefles,  or  their 
attefiing  it  in  his  prefence ;  which  fhewed  that  publi- 
cation was,  in  the  eye  of  the  law,  an  eflential  part  aS 
the  execution  of  a  will,  and  not  a  mere  natter  of 
fbnn. 


5  44>  The  words,  ligned  and  pubHibed  by  the  feid 
^K  i«A    ^'  ^'  ^  ^'^  ^°''  ^'  '^  ^^'  ^^^  teftament,  are  a  fut 
ficient  publication ;  and  the  delivery  of  a  will  at  a 
deed,  has  been  held  to  be  a  fufEcient  publication. 


.96. 


immer «.  S  45*  Thus,  where  a  will  was  delivered  by  a  teflx- 
^\  tor  at  his  ad  and  deed,  and  the  words  fealed  and  d^ 
IT,  1 1  (J.       livered  were  put  above  the  place  where  thewitnelTet 

were  to  fubfcribe,  it  was  adjudged,  that  this  was  a 

tuScient  puSlication. 


1 


cc 


5  4.6.  It  has  been  held,  that  a  general  charge  oi  A  PcrTon  <no-  «i^ 
legacies  made  on  lands  by  a  will  duly  attefted  accord*   ^feif^*^^' 
im:  to  the  ftatute  of  frauds,  extended  to  legacies  after-  £n7«J-*n<5«by 

^  .  .  •  Will  not 

wards  given  by  a  will  or  codicil,  not  duly  attefted ;  duly  atufted. 
from  which,  it  was  concluded,  that  a  perfon  mtght,  "*  ^^' 
by  means  of  a  will  duly  executed,  empower  himfelf  to  ^ 
make  a  future  difpo(ition  of  land^  by  another  inflru- 
ment  not  duly  executed.  This  do&rine,  if  eftablifhed, 
would  have  been  attended  with  the  moil  ferious  con* 
fequences ;  for,  as  Mr.  Fearne  obferves,  **  If  a  man  Opin.  4^^. 
might,  by  a  will  duly  attefted,  devife  his  lands 
upon  fuch  trufts  as  he  Ihould  appoint  by  any  other 
^*  inftrument,  it  would,  in  eflfed,  amount  to  a  repeal 
^^  of  the  ftatute  of  frauds  in  refpeft  to  the  folemnities 
of  teftamentary  difpofitions  of  land.  A  man  would 
have  nothing  to  do  bur,  on  his  coming  of  age,  to 
make  one  general  repeal  of  that  ftatute,  in  regard 
^'  to  himfelf,  by  devifmg  his  whole  real  eftate  to  fome 
^^  nominal  perfons,  and  their  heirs,  upon  fuch  trufts, 
'^  &fr.  as  the  teftator  fliould  afterwards  by  any  writ- 
ing appoint ;  and  he  might,  by  reference  to  fuch 
repealing  will,  at  any  time  make  a  teftamentary 
difpofition  of  the  eftates,  without  the  leaft  attention 
**  to  the  ceremonies  required  by  the  ftatute.  This 
**  would  let  in  all  the  inconveniendes  of  frauds  and 
^^  perjuries  intended  to  be  prevented  by  the  laft  men- 
*'  tioned  ftatute,  in  regard  to  teftamentary  difpofitions 
^  of  land :  nay,  the  legal  abfolution  might  poffibly 
^^  be  extended  to  the  ftatute  of  wills  at  well  as  that 
^^  of  fraudis,  Isfc.  and  by  confidering  the  firft  inter- 
*^  mediate  will  a  fufficient  compliance,  as  well  with 
••  the  requifition  of  writing  required  by  one  ftatute, 
*^  as  of  the  ceremonies  of  execution  by  the  other,  a 

F  3  «  parol 


cc 


cc 
cc 


parol  appointment  of  the  tnifts  might  be  attempted^ 
under  a  pover  worded  for  that  purpofe  in  the  ori^ 
gioal  abfolTing  vilL*' 

This  opinion  has  been  eflabliflie4  a«  good  bv  by  the 
lowing  determination. 

%  ^y.  A  perfon  feifed  of  freeholds  and  copyholds 
ich  he  had  furrendered  to  the  ufe  of  bis  will,  by  a 
il  duly  executed  and  attelled,  gave  certain  interefls 
his  edates,  and,  in  delault  of  ilTue  of  the  perfoos  to 
torn  they  were  thus  given,  he  gave  (he  fame  to  iruf- 
s  to  fuch  ufes  as  he  fliould  declare  by  any  deed  or 
trument  to  be  executed  by  him  and  attelled  by  twa 
more  credible  wttnefles,  The  teHator,  by  a  deed^ 
II,  dated  the  day  after  attelled  by  two  witnelTes,  de^ 
red  farther  ufes.  A  quellion  was  referred  to  th? 
lurt  of  -King's  BeAch,  ivhether  the  two  inilruments 
:en  together  were,  at  the  time  of  tlie  death  of  the 
irifor,  fufficicnt  to  pais  any  eftate  or  interell  in  the 
ehold  or  copyhold  preinires,  or  either  of  them,  not 
'en  by  the  firft  inllrument.  The  Court  of  King's 
nch  certified  their  opinion,  that  the  two  inflruments, 
:en  together,  wcrp  not  fufficient  to  pafs  any  eilate  or 
erelt  in  the  freehold  or  copyhold  premifes,  or  either 
them,  not  given  by  the  firft  inftrument ;  on  the 
)und,  that  the  fecond  inftrument  was  a  deed,  and 
t  a  will.  The  caufe  coming  on  for  farther  dircflions, 
rd  Lgughborou^bt  Mr.  Juftice  Buller,  and  Mr.  Juftice 
l/on^  were  clearly  of  opinion  that  the  fecond  inftrur 
nt,  not  being  attefted  according  to  the  ftatute  of 
uds,  could  have  no  operation  upon  the  freehold 
ites  but  was  good  as  to  the  copyholds.  But  Mr. 
juftice 
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Juftice  WUfon  faid  he  believed  it  was  true,  and  he  had 
found  no  cafe  to  the  contrary,  that  if  a  teftator  in  his 
will  referred  exprefsly  to  any  paper  already  written, 
and  fo  dcfcribed  it,  that  there  could  be  no  doubt  of  the 
identity,  and  the  will  was  executed  in  the  prefence  of 
three  witneffes,  that  paper  made  part  of  the  will,  whe- 
ther executed  or  not ;  and  fuch  reference  was  the  fame 
as  if  he  had  incorporated  it. 

S  48.  The  ftatute  of  frauds  requires,  that  all  devifcs   Wills  that 
of  lands  or  tenements  (hall  be  executed  in  the  manner  are  withia  the 
above  ftated  ;  and  it  has  been  determined,  that  all  de*    Qtatute- 
rifes  by  which  terms  for  years,  or  other  interefts  arifi 
mg  out  of  lands  are  created,  or  by  which  powers  to 
fell  or  charge  land  are  given,  are  within  the  (l^tute, 
And,  therefore,  where  an  eftate  is  devifed  for  s^  tenn   3  Atk.  271. 
of  years,  or  a  fum  of  money  is  given  origin^illy  an4   ^Vc^i79' 
primarily  out  of  land,  a  will  containing  fuch  a  charge 
muft  be  executed  in  the  manner  prcfcribed  by  the  fta^ 
tute,  becaufe  it  is  the  fame  as  a  devife  of  the  land,, 
iince  the  term  of  years  is  an  intereft  in  the  land  ;.  an4 
money  thus  given,  can  only  be  raifed  by  a  fale  of  tha 
land. 


§  49*  There  is  one  exception  to  this  rule  which  has  Hxceptian.--*^ 

been  already  mentioned,  namely,  where  a  will  duly  jng  Legacies, 

executed  according  to  the  ftatute  contains  a  general  ^°^*  ^-  ♦^^ 

charge  on  lands  in  aid  of  the  perfonsJ  eftate,  it  will  Brudeaell  r. 

^tend  to  legacies  given  by  a  fubfequent  will,  or  codi-  ,  a"!.  a6«. 

cil,  not  duly  attefted.    Thi$  doarinc  is  founded  on  ^  ®"'^-  ^ 

the  principle,  that  a  charge  of  debts  or  legacies  amounts  Fearnc'i  Op. 

tp  no  more  than  making  the  real  eftate  auxiliary  to  434* 
tbe  perfonal,  or,  in  other  words,  direfUag  it  to  be 

F  4  converted 


"j 


4 


7* 


S  Vcf.  Jun. 


Id.  2  36. 
8  VcC  Jniu 

495- 


WiHsof 
Trufb  arc 
within  the 

Sutuu. 
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converted  into,  and  applied  as  part  of  the  teftator^a 
perfonal  eftate,  and  in  aid  thereof, 

S  50.  Mr.  Juftice  Buller^  in  the  cafe  of  Habergbam 
V.  Vincent  and  Stansfield^  cited  in  fupport  of  this  doc-* 
trine^  the  cafe  of  the  Duke  of  BBlten  v.  Williams ^  in 
which  a  term  was  created  by  a  teftator  for  payment  of 
all  fuch  legacies  as  he  fhould  mention  in  a  codicil. 
He  made  a  codicil  imattefted^  Saving  legacies  and  an<* 
nuities^  and  the  annuities  were  held  to  be  legadea. 
And  the  Lord  Chancellor  obferved,  that  all  the  cafes 
of  this  kind  were  not  cafes  of  a  primary,  fubilantive, 
and  independent  charge  upon  the  real  eftate,  but  a 
charge  upon  it  in  aid  of  the  perfonal,  which  was  pri- 
marily charged ;  and  that  the  (latute  of  frauds  did  not 
prevent  a  man  from  creating  by  will,  a  fluftuating 
charge  upon  real,  in  aid  of  perfonat^ 

§51.  Although  a  truft  eftate  is  now,  what  a  ufe 
was  before  the  ftatut«  37  Hen.  8.  yet  it  is  fettled,  that 
it  can  only  be  devifed  by  a  will  executed  according  ta 
the  ftatute  of  frauds. 


I  ' 


WagHaff  V. 

Wigrtaff, 

2P.Wmt.l61. 


§  53.  Lands  were  conveyed  to  truflees,  in  truft  for 
J.  S^  his  heirs  and  afligns,  or  fuch  perfons  a$  he  or 
they  ihould  appoints  J.  S.  by  a  will  9;ttefted  by  two 
witnefies  only,  devifed  his  truft  eftate  to  J.  M  Lord 
Macclesfield  iaid,  there  could  be  no  queftion  but  that 
9  truft  of  an  inheritance  could  not  he  devifed,  other- 
yrife  than  by  a  will  attefted  by  three  witnefl^,  in  the 
fame  manner  as  a  legal  eflate ;  for,  if  the  law  were 
ptherwife,  it  ^ould  introduce  the  fame  inconveniencies, 

as 


i''i ,  t,' 


I  I 


r!;i.        >, 
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as  to  frauds  and  perjuries,  as  were  occafioned  before  3  Atk.  15^ 

the  (tatute  by  a  devife  of  a  legal  eflate« 

S  53.  An  eftate  in  mortgage,  though  only  held  as  Andrf  MottF 
a  pledge  for  fecuring  the  repayment  of  money,  can   Equicietof 
only  be  devifed  by  a  will  executed  according  to  the   •^•^**°*P"^*- 
Jlatut^  of  frauds.     The  fame  rule  applies  to  equides 
of  redemption,  which  are  confidered  as  real  eftates. 

5  54*  Money  direded  to  be  laid  out  in  the  purchafe  And  of 

of  lands,  being  confidered  in  the  Court  of  Chancery  it^^^  ja 

IS  land,  mud,  I  prefume,  be  devifed  by  a  will  attefted  ^"^  ^ 
•ccording  to  the  ftatutg  af  frauds* 

S  55«  A  ^1  vaaAt  In  a  foreign  country  of  lands  in  And  Will 
^fi^Iandy  muft  be  executed  in  the  Ikme  manner,  and  "^I^'^m^*- 


attefted  by  the  fame  number  of  witnefles^  as  if  made.  Coppio, 
in  England.  .P.W«.=h». 

• 

%  $S.  As  terms  for  years  already  created  were  de-  Wllb  of 
vifable  before  the  flatute  of  wills,  they  are  not  com-  Ynra  not 
prehended  within  the  flatute  of  frauds,  and  may  there-  ^  *****  ^ 
fore  be  devifed  by  a  will  not  executed  according  to 
that  fiatute.    But  it  has  already  been  obferved,  that  a  Aqu  C  4t# 
ttrmdenavQ  cannot  be  created  by  will,  unlefs  fuch 
will  is  executed  according  to  the  flatute  of  firauds« 

5  57^  If,  however,  a  tenn  for  years  be  afligned  to  Exeemiea.— 
attend  the  inheritance,  it  then  becomes  a  part  of  the  '^^^^  to 

attend* 

Lce,  and  not  a  chattel  real,  and  can  only  be 


^erifcd 


S  58.  £4mrd 
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hflTch         §5^'  £^^«^<i  WbUcburcb  took  a  mortgage  for 
,^  500  vears,  to  cominence  from  the  maklog  thereof, 

'"■'3*5-  forfecuring  aooA  and  afterwardi  took  another  fecu- 
rity  of  the  fame  lands  for  looo  years,  in  the  name  of 
another  perfon,  in  truft  for  bimfelf,  to  commence  atfo 
from  the  making  thereof.  Edward  Wbitcburcb  after- 
wards purchafed  the  inheriunce  in  his  own  name>  and. 
by  a  will  not  executed  according  to  the  ftatute  of 
frauds,  he  devifed  the  premifes  to  the  fon  of  a  younger 
brother.  The  hdr  at  law  of  the  teflator  brought  her 
bill  in  Chancery,  in  order  to  compel  the  executor  and 
devifee  to  aflign  over  the  term  to  her.  It  was  objeAed 
for  the  defendants,  that  the  executor  had  aflented  to 
the  devife;  and  that  the  will,  though  not  attefted 
by  three  witnefles,  was,  however,  good  at  Itw,  to  pais 
the  term.  But  decreed*  that  as  this  was  a  lerm  whidi 
would  have  attended  the  inheritance,  and  in  equity 
have  gone '  to  the  heir,  and  not  to  the  executor,  is 
which  refpeft,  it  was  to  be  conlidered  as  part  of  the 
inheritance ;  fo  the  will,  which  was  not  ajtefted  by 
three  witnefles,  as  the  law  required  it  to  be,  when  land 
was  to  pa&,  {hould  not  carry  this  tarn.  Tbi^gh  it 
vas  true  fuch  a  wUI,  as  in  the  prefent  cafe,  would  be 
71.  fufficient  to  pals  a  term  in  grofs,  yet  fliould  it  not  paft 
the  truft  of  a  term  attendant  on  an  inheritance,  nw, 
confequently,  the  term  itfelf. 

>f  S  59.  It  has  been  lUted,  that  the  ftatutet  of  wills 

liiio       do  not  extend  to  copyhold  eftates,  and  that  the  power 
'*""•      of  devifmg  them  is  indiredly  exerdfed  by  meani  of  ft 
furrender  to  the  ufe  of  a  will ;  and  it  has  been  deter- 
mined, that  in  fuch  cafes,  a  will  need  not  be  executed 
accordii^ 
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according  to  the  ftatute  of  frauds,  becaufe  the  cqjy- 
hold  pafles  by  the  furrender,  and  not  by  the  will ; 
which  is  only  a  declaration  of  the  u(es  of  the  fur- 
render.  And  even  a  nuncupative  will  of  copyholds  » In*- » « >  *. 
was  an  effed:ual  declaration  of  die  ufes,  where  the 
furrender  was  filent  as  to  the  form,  till  the  29  Cba.  2* 
required  all  declarations  of  trufts  to  be  in  writing. 

§  60.  Lord  Macclesfield  has  obfervcd  upon  this  doc-  aP.Wm.a5*. 
trine,  that  his  opinion  was  never  to  fiiake  any  fettled 
refolutions  touching  property  or  the  title  of  land,  it 
being  for  the  common  good,  that  thefe  ihould  be  cer* 
tain  and  known,  however  ill-grounded  the  firft  refolu- 
tion  (bould  be ;  but  if  that  had  not  been  fettled,  it 
might  be  more  reafonable  to  fay,  when  I  have  furren- 
dered  my  copyhold  to  the  ufe  of  my  will,  a  will  of 
this  copyhold  ihall  be  fo  executed,  and  in  fuch  a  man^ 
|ier  as  by  the  zQ.  of  parliament  a  will  of  lands  cmght 
to  be  executed :  but  this  cafe  having  been  ruled  other- 
wife,  he  could  not  ihake  it ;  however,  he  was  not  for 
carrying  it  one  jot  fardier* 

§  61.  In  a  modem  cafe.  Lord  Kenyan^  when  Mafter   Cuiy  ▼. 
of  the  Rolls,  determined,  that  a  mere  draught  of  a   ^p  ^J^^*^ 
will,  the  figning  and  publication  whereof  were  pre-   »*i^ 
vented  by  the  teftator's  fudden  death,  yet,  being  proved 
|n  the  eccleliaftical  court,  as  a  teftamentary  paper,  %vas 
fuffident  to  pafs  copyholds,  which  the  teftator  had 
f>efore  furrendered  to  the  ule  of  his  will. 

S  6%.  Mr.  Peere  William  ttztei  it  to  have  been  laid  »P.Wm.a5i. 
fbwp  by  Sir  Jv/epb  Jekyll,  that  if  a  copyholder  be 

f4  feifcd 
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fiaTed  only  of  the  trufl,  or  equity  of  redeinption  of  a 
ct^jbold,  and  devifes  fuch  truA  or  equity  of  redemp' 
doD,  there  mult  be  three  wimeffet  to  the  will ;  for 
here  can  be  no  precedent  furrender  to  the  ufe  of  the 
will,  to  pali  this  truft,  and  the  trufl  and  equity  of  re- 
demption of  all  lands  of  inheritance  are  within  the  (la- 
tute  of  frauds  and  perjuries ;  otherwiTe  great  inconve- 
TnSnenv.  niendet  would  arife  therefrom.  But,  in  a  fubfequei 
-!?''  cafe.  Lord  Hardvncke  was  of  ofunion,  that  the  tni 

of  a  copyhold  would  pals  by  a  will  not  attefted  accorc 
ing  to  the  ftatute  of  Aauds,  as  a  cc^yhold  furrendere 
to  the  ufe  of  a  will  would  do,  for  that  equity  ought  t 
follow  the  law,  and  make  it  at  leaft  as  eafy  to  conve 
a  truft,  as  a  legal  eftate. 

C^oo^^  V.  $  63.  If  the  furrender  of  a  copyhold  to  the  ufes  i 

Anl^i^      a  mil  requires  that  the  will  fhouM  be  attefted  by  thn 

vitnefles,  a  devife  of  fuch  copyhold  mud  be  fo  a 

tefled,  otherwife  it  will  be  void. 


Huffer  T.  5  64.  A  devife  of  cuftomary  fteeholds,  where  tha 

jjj.  '    is  no  cuflom  to  furrender  them  to  the  ufe  of  a  wil 

muft  be'executed  according  to  the  ftatute  of  frauds 

and  a  trufl  eftate  in  them  muft  be  devifed  in  the  faiE 


Willi  rosy  be  §  65.  It  has  been  a  common  pra£tice  for  a  Ion 
^"■^ '"  time,  where  a  title  depends  upon  a  will,  to  prove  it  i 
Coiton  T.  Chancery ;  but  Lord  Kit^  has  faid,  that  this  is  n( 
3  p.Win.io>.  abfolutely  neceHary  to  make  out  the  title,  any  moi 
than  it  would  be  to  prove  a  deed  in  equity,  by  ^hic 
the  eftate  was  fettled  from  the  hdr  at  law,  afte^  th 


anceftor" 
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anceftor's  death.    The  will  prevents  and  breaks  the 

defcent  to  the  heir,  as  muck  as  a  deed ;  and  the  hands 

of  the  witnefles  to  the  will  may  be  as  well  proved  as 

thofe  to  a  deed.    Now,  as  it  would  be  no  objedion  t^ 

a  title,  if  a  modem  deed,  on  which  the  title  dqiended^ 

was  not  proved  in  equity,  why  (hould  it  be  fo  in  the 

cafe  of  a  will^  where  the  iame  appears  to  be  duly  at* 

tefted  by  three  witnefles,  whofe  names  are  mentioned  Femt'i  Op. 

to  have  been  fubfcribed  in  the  prefeace  of  the  tcftator  ?  ^^^' 
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■J I.  Modem    DoSrine  of  Rev»- 

74.  Parol  Bvidenee    not   admif- 

fft.  A  fraudttUnt   Conveyance    it 
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Sedion  i. 
All  DevUc*       A  LTHOUGH  a  devife  of  lands  diflFers  in  many 
arererocibk.    *■        refpeSs  from  a  teftament  of  perfonal  property, 
yet  there  are  fome  circumftances  common  to  both ; 

one 
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one  of  n^iich  is  that  a  devife  is  revocable  at  any  time 

during  the  life  of  the  devifor.     So  that  although  a 

perfon  ihould  declare  his  will  to  be  irrevocable  in  the 

ftrongeft  terms,  yet  he  may  revoke  it,  becaufe  his  own 

ads  or  words  cannot  alter  the  difpofition  of  the  law,    g  i^^p.  %%  a. 

fo  as  to  make  that  irrevocable  which  in  its  own  nature   Bac.Max.19. 

is  revocable. 


§  2.  Devifes  of  lands,  made  in  purfuaace  of  the 
particular  cuftoms  of  boroughs,  or  by  virtue  of  the 
ftatutes  of  wills  might  have  been  revoked  by  words 
only  without  writing,  the  ftatute  of  wills  giving  power 
to  any  perfon  feifed  in  fee  of  lands  to  devife  them  by 
writing,  but  being  filent  as  to  revocations.  This  was 
remedied  by  the  fixth  fe£don  of  the  ftatute  of  frauds, 
by  which  it  is  ena&ed,  *^  That  no  devife  in  writing,  of 
^^  any  lands,  tenements,  or  hereditaments,  or  any 
^<  claufe  thereof,  fliall  be  revocable  otherwife  than  by 
^^  fome  other  will  or  codicil  in  writing,  or  other  writ* 
^  ing  declaring  the  lame,  or  by  burning,  cancelling, 
^^  tearing,  or  obliterating  the  fame  by  the  teftator 
^'  himfelf,  or  in  his  prefence  and  by  his  diredions  and 
^  confent.  But  all  devifes  and  bequefts  of  lands  and 
*^  tenements  fhall  remain  and  continue  in  force  until 
^^  the  fame  be  burnt,  cancelled,  torn,  or  obliterated, 
"^  by  the  teftator  or  his  diredions  in  manner  afore&id, 
or  unlefs  the  fame  be  altered  by  fome  other  will  or 
codicil  in  writmg,  or  other  writing  of  the  devifor, 
^^  figned  in  the  prefence  of  three  or  £iur  witnefles 
'^  dedaring  the  iamct'* 


Statute  of 
Frauds. 


<c 


€C 


S  3.  There 
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Model  of  5  3*  There  are  diercfore  three  cxprA  nodes  ol 

WiUo^ndt.  revoking  a  will.    Firft  hf  a  fubfequent  will  duly  wt* 

tefted  according  to  the  ftatute.  Secondly»  by  an 
exprefs  declaradon  in  writing  that  the  teftator  means 
to  revoke  his  will.  And  thirdly,  by  cancelling,  tear* 
ing,  or  obUteradng  it. 


A  fnbrequcnt 
Will. 


1 1  ' 


Tuft.  InfL 
Lib.  2.  Tit. 
17.  f.  a. 


Vlon.  CouL 


$  4.  With  refpe£t  to  the  firft  mode  it  (hould  be 
obferved  that,  by  the  Roman  law,  a  fubfequent  will 
operated  in  all  cafes  as  a  revocatien  of  the  former  one. 
Po/ieriori  quoque  tejlamento  quod  jure  perfe&um  eft^ 
fuperius  rumpitur.  The  reafon  of  this  rule  was,  be- 
caufe  the  eflfence  of  a  Roman  teftament  conlifted  in  the 
infUtution  of  an  heir  who  took  the  whole  property  of 
the  teftator,  fo  that  two  wills  could  never  fubfift  at  the 
fame  time,  as  there  could  not  be  two  diftin£l  owners 
of  the  fame  thing,  ^icunque  tejiamentum  facit  ten- 
Jitur  de  omnibus  bonis  difponere^  ut  non  magis  duo  te/la- 
menta  Jimul  can/t/lere  poffint^  quam  duo  domini  ^ufdem 
ret  in  folidum  con/litui.  But  although  the  law  of  Eng^ 
land  has  adopted  the  principles  of  the  Roman  lav 
refpe£ting  wills  of  perfonal  property,  yet  Lord  Mans^ 
Cowp.R.9a  fi^^<^  h^  f^^^  ^^^  ^  devife  of  lands  is  looked  upon  in  a 

very  dififerent  light,  being  confidered  ^  an  appoint* 
ment  of  particular  lands  to  a  particular  devifee,  and 
is  confidered  in  the  nature  of  a  conveyance  by  way  of 
appointment,  and  upon  that  principle  it  is  that  no 
man  can  devife  lands  which  he  has  not  at  the  time  of 
fuch  conveyance ;  from  which  it  follows  that  a  maix 
may  as  well  difpofe  of  part  of  his  lands,  by  his  w^H^ 
as  of  the  whole. 

S5-^ 
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§  5.  In  confequence  of  thefe^  principles  it  may  be    Afcbfcquent* 
laid  pown  as  a  rule,  that  although  a  fubfequent  will  ^^^  ^  Kt^Q* 
duly  attefted  is  generally  faid  to  be  a  revocation  of  a  ^^^^^^ 
former  one,  yet  this  propofition  muft  not  be  adopted 
in  its  utmoft  extent ;  for  «t  fubfequent  will  of  lands  is 
not  in  its  own  Mature  a  revocation  of  a  former  one, 
nor  will  it  operate  as   fuch,  ujilefs  It  Contains  words   3  Wilt  R. 
exprefsly  revoking  the  former  one,  or  makes  &  diffe-  ^^'' 
rent  and  incompatible  difpofidon  of  the  fame  lands  ; 
fo  that  if  a  fecond  will  has  not  a  claufe  of  revocation 
of  all  former  wills,  and  does  not  make  any  difpofidon 
inconfiilent  with  a  former  will,  it  cannot  operate  as  a 
revocation  of  fuch.  former  will,  but  both  v^dlls  are 
good. 

$  6.  A  perfon  devifed  lands  to  his  younger  fon  and   Coward  t. 
his  heirs.     He  afterwards  married,  and  by  anothet  Cro.EUzSat. 
will  in  writing,  devifed  the  fame  lands  to  his  wife  for 
life,  paying  yearly  to  his  younger  fon  and  his  heirs,  a 
certain  rent.     Anderfon  and  GlanviUe  held  it  to  be  no 
revocation,  but  that  both  wills  might  ftand  together,  " 
the  latter  not  being  contrary  to  the  former,  and  there 
being  no  exprefs  revocation^     The  intention  of  the 
teftator  being  only  to  provide  for  his  wife,  and  not  to 
alter  the  devife  to  his  fon,  for  the  giving  hirji  a  rent 
ihewed  he  intended  that  he  ihould  take  the  reverfion. 


I 


§  7.  Where  a  jury  found  that  a  teftator  had  made  a 
fecond  will,  the  contents  of  which  were  unknown, 
fuch  fecond  will  was  held  not  to  operate  as  a  revoca- 
tion of  the  firfl }  becaufe  it  did  not  appear,  d*ther  that 

Vol.  VI.  G  it 
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it  contained  a  claufe  revoking  the  former  will,  or  that 
it  nude  a  different  difpoliticm  of  the  lame  hndi. 


Bnngerfbrd  §  8.  In  ejedment  the  jury  found  a  fpecial  verdid 
S^^J'  ***  S""  ^^^  KiUigrgw  being  feifed  in  fee  nude  bii 
Ck.  146.  will  in  writing,  and  that  afterwards  he  nude  another 
SilL  C9S.  will  in  writing,  but  as  to  the  contents  thereof  they 
1,*™-"**-  were  entirely  ignorant.  The  queftion  was,  whether 
Baflett.  *  the  fecond  will  could  operate  as  revocation  of  the  fiiit 
The  Court  of  King's  Bench  was  of  opinion  that  the 
fecond  will  was  not  a  revocation  of  the  iirft. 

Upon  a  writ  of  error  in  the  Houfe  of  Lords,  it  vas 
argued  for  tlie  plaintifi',  that  the  fecond  will  could  not 
be  confidered  as  a  duplicate  of  the  firft,  but  mud  be 
deemed  a  revocation  of  it ;  that  no  will  was  good  but 
the  lait  i  that  every  will  was  revokable  until  death ; 
that  the  making  another  will  imported  a  revocation 
of  all  former  ones,  even  though  it  was  not  fo  exprelsty 
declared. 

On  behalf  of  the  defendant  it  was  contended  that 
every  latter  will  was  not  a  revocation,  for  a  man  might 
difpofe  of  one  pare  of  bis  eftate  by  one  will,  and  of 
another  part  by  another  will.  So  if  a  man  purchafed 
lands  after  he  had  made  his  will,  he  might  make  ano- 
ther will  of  thofe.  Therefore  the  fecond  will  in  this 
cafe  might  relate  to  other  lands  and  be  no  revoca- 
tion.   The  judgment  was  affirmed. 

§  9.  In  a  modern  cafe  the  judges  carried  this  prin- 
ciple ftill  briber ;   for  where  a  jury  found  that  a 
5*  teftatOE 
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teftatoT  had  made  a  fecond  will  different  from  the  firlt, 
but  without  finding  in  what  that  difference  confifted, 
they  held  that  fuch  fecond  will  did  not  revoke  the 
former  one. 
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5  10.  It  was  found  by  a  jury  that  John  Ldctj  being 
feifed  in  fee  fimple  of  a  fet  of  chambers  in  LincoMs 
Inn  J  made  a  \7ill  in  the  year  1748,  by  which  he  de« 
vifed  all  his  real  and  perfonal  eftate  to  Frances 
Harwood.  And  that  in  the  year  1756  he  made  ano- 
ther will  different  frofm  the  former  one,  but  in  what 
particulars  were  unknown  to  them.  But  they  did  not 
find  that  the  teftator  cancelled  his  faid  will  of  the  year 
1756,  or  that  the  defendant  deftroyed  the  fame ;  but 
what  was  become  of  the  faid  will  the  jurors  were 
altogether  ignorant* 

The  queftion  was,  whethet  the  devife  in  the  will  of 
1 748  to  Frances  Harwood,  was  revoked  by  the  will 
found  to  be  executed  in  1756. 

Judgment  was  giiren  in  the  Cotirt  of  Common  Pleas, 
that  the  will  of  1748  was  revoked  by  the  fecond  will  j 
but,  upon  a  writ  of  error  in  the  Court  of  King's  Bench, 
this  judgment  was  reverfed. 

A  writ  of  error  having  been  brought  in  the  Houfe 
of  Lords,  it  was  contended  on  the  part  of  the  plain- 
tifls  in  error,  that  the  title  of  the  heir  at  law,  being  a 
clear  fubftantive  title,  ought  not  to  be  defeated  but  by 
z  title  equally  clear  and  unexceptionable :  that  the 
title  of  a  devifee  muft  be  founded  on  that,  which  is 
*  C  a  ^  clearly 


Goodright  r. 
Harwood, 
3  WOf.  R. 

2  Black.  R. 
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Cowp.  R.  87. 
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clearly  known  to  be  the  ultimate  intention  of  Am 
teflator,  and  it  was  not  fuiGcient  that  the  teflator  did 
at  one  time  of  his  life  mean  to  give  his  eibite  to  the 
devifee,  unlefs  he  continued  in  that  intention  to  the 
time  of  his  death.  The  jury  had  found,  that  the 
tellator  had  made  a  fecond  will,  executed  according 
to  law ;  and  that  the  difpofition,  made  by  the  teftator 
in  his  fecond  will,  was  different  from  the  difpofitioA 
in  his  firft  will :  and,  though  the  jury  faid  they  were 
unable  to  afcertain  the  particulars,  yet  the  finding 
neceffarily  imported,  that  they  had  received  fufGcient 
fatisfa^on,  as  to  the  general  contents,  to  enable  them 
upon  their  oaths  to  find  that.  From  whence  the 
court  mull  fee  that  the  teflator's  intention  was  geae* 
rally  changed ;  and,  confequently,  that  the  firft  iiviU 
was  revoked.  That  the  jury,  having  found  that  Mr. 
Lacey  did  in  1756  duly  execute  another  will,  the  lame 
muft  be  taken  to  fubfilt  at  the  time  of  his  death, 
Unlefs  a  fubfequent  change  of  intention  appeared ;  but 
the  jury  had  excluded  the  idea  of  any  fuch  change 
by  declaiing,  they  did  not  find  that  the  teA^or  had 
cancelled  the  fecond  will ;  and,  a»  the  jury  had  not 
found  it  cancelled,  the  court  coidd  not  lay  it  was  fo. 
By  eftablifliing  then  the  firfl:  will,  whick  the  teftator 
(Hd  not  mean  to  die  with,  it  would  necellarily  follow, 
that  the  whole  of  the  tellator's  large  fortune  would  go 
from  his  family  to  a  pcrfoo,  for  whom  from  the  year 
1756  he  never  intended  it.  Wills,  dUuiheriting  na- 
tural heirs  in  favour  of  perfbns  who  arc  ftrangen  ia 
blood,  ou^t  not  to  recdve  more  countenance,  than 
the  necef&ty  of  the  occafion  requires  ;  and,  whenever 
there  is  evidence  of  a  change  of  iatention  in  the  tef- 
13  '  tator. 


tator,  fuch  wills  can  never  be  eftablifiied  to  the  pre>- 
judice  of  an  heir  at  law.  That^  it 'being  at  lead 
rendered  doubtful  by  the  execution  of  the  fecond  will^ 
whether  Mrs.  Harxvood  was  entitled  to  any  thing,  or  if 
Ihe  was,  what  (he  was  entitled  to,  it  became  neceflary 
for  her  as  claiming  under  a  derivative,  and  not  under 
an  original  title,  to  produce  the  fecond  will  and  fhew 
her  intereft  under  it.  That  if  ever  it  fliould  be  un- 
derftood  as  eftablifiied  in  law,  that  from  the  bare  non- 
produ£tion  of  a  latter  will,  to  whatever  caufe  it  might 
be  owing,  a  former  will  muft  at  all  events  be  eftablifiied, 
it  would  be  an  opening  to  frauds  of  the  moft  dange- 
rous kind,  and  be  the  ftrongeft  temptation  to  devifees 
in  a  former  will,  to  exert  every  artifice  to  get  poffeffion 
of  and  fupprefs  the  latter  inftrument,  in  or4er  to  f<?t 
up  the  former  revoked  will. 
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On  the  other  fide  it  was  faid  that,  with  regard  to 
the  dodrine  of  revocations,  the  determination  of  the 
Houfe  of  Lords  in  the  cafe  of  Hiichins  v.  Bajfeft  had  Ante  £  8, 
fettled  this  point  at  law,  viz.  that  a  fubfequent  inde- 
pendent will  of  lands  is  hot,  in  its  own  nature,  a 
revocation  of  a  former  will,  nor  vrill  operate  as  fuch  ; 
unlefs  it  contains  words  exprefsly  revoking  the  former^ 
or  makes  a  different  and  incompatible  difpofition  of 
the  fame  lands.  In  the  prefent  cafe  the  laft  will  was 
not  to  be  found  j  its  contents  were  not  known ;  there- 
fore no  exprefs  revocation  of  the  former  will  appeared 
in  it,  nor  could  it  be  fiiewn  that  it  contained  any 
different  or  incompatible  difpofition  of  the  chambers  « 
in  queftion.  That,  although  it  was  found  by  the  ver- 
.  did  that  the  difpofition,  made  by  the  latter  will,  was 

G  3  different 
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difierenc  firom  that  nude  by  the  former,  yet  it  vu  it 
the  fome  time  found  to  be  unknown,  in  iHut  parti- 
culars that  difference  confifted ;  whether  it  rebted  to 
lands,  or  to  perfonal  eftates  only,  to  the  appointment 
pf  an  executor,  or  to  the  quantum  of  a  legacy.  The 
moll  trivial  alteration  in  the  moll  inconliderable  legacy 
might  have  occafioned  that  difi^renca ;  but  there  was 
nothing  to  prove  that  it  extended  to  tbofc  particular 
chambers,  which  were  the  fubjed  of  the  qoeftion. 
The  mere  exiHence  of  a  fubfecjueat  will  was  not,  of 
itfelf  a  revocation,  nor  was  any  new  difpofiiion,  con-: 
tained  therein,  a  revocation  of  the  former  deviie  of 
the  chambers  in  quefUon ;  unlefs  that  new  difpofition 
^eded  thofe  very  chambers.  And  therefore,  until  it 
could  be  ihewn,  that  the  different  difpofition  found  by 
the  verdid  extended  to  thofe  chambers,  or  that  thpre 
were  exprefs  words  of  revocation  of  the  former  will 
coDtaine4  in  the  latter,  the  devife  imder  wtuch  the 
defendant  claimed,  ftood  unrevoked  by  any  thing  wlucl) 
(ould  be  (hewn. 

It  was  objected,  that  the  claim  of  a  devifee  muft  be 
founded  on  the  taji  will  of  the  teftator  j  and  that,  ii) 
this  cafe,  there  being  found  to  be  a  will  executed  fub- 
fequent  to  that  in  1748,  that  in  1748  was  not  the  laft 
will  of  the  teftator,  and  confequently  none  could 
claim  any  lands  usder  it.  But  to  this  it  was  anfwered, 
that  the  propofition,  that  the  claim  of  the  devifee  muft 
be  founded  on  the  laft  will  of  the  teftator,  was  falla- 
cious -f  unlefs  its  import  was  very  flri£tly  attended  to. 
It  was  true,  the  will  under  which  a  devifee  claims 
piuft  be  the  hji  will,  in  rcfpeft  to  the  very  lands 

whid) 
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which  were  the  fubjed  of  fuch  claim ;  but,  if  there 
were  ten  fubfequent  wills,  which  contained  no  ezprefs 
revocation  of  the  former  will,  nor  any  words  which 
could  aflfed,  or  extend  to,  the  fubje£k  matter  of  a 
devife,  contained  in  a  former  will,  that  former  will, 
quoad  the  fubjed  of  fuch  devife,  would  be  the  laft  will 
of  the  teftaton  It  was  laftly  obferved,  that  fhould  a 
will,  which  could  not  be  produced,  and  the  contents 
or  effeds  whereof  were  entirely  unknown,  be  con- 
(Irued  as  a  revocation  of  a  known  fubfifting  will, 
fuch  a  conftrudion  would  in  effeft  not  only  overturn 
the  ftatute  of  frauds,  in  refped  to  one  of  the  moft 
materia]  and  dangerous  fpecies  of  fraud,  intended  to  be 
provided  againft  by  that  ftatute ;  but  would  at  the  fame 
time  be  ftriking  a  moft  fatal  blow,  at  the  very  root  of 
all  teftamentary  power  over  lands ;  for,  of  what  ufe 
to  a  man  would  the  power  of  making  a  will  be,  if  he 
could  not  make  that  will  fecure?  But  it  was  impoffible 
that  any  will,  however  deliberately  made  and  folemnly 
executed,  could  be  in  any  degree  fecure ;  if  it  could 
be  fet  afide  by  means  fo  very  pradicable,  as  only 
fwearing  to  the  execution  of  an  unexifting  will. 


^ 


After  hearing  counfel  on  this  writ  of  error,  the  foU 
lowing  queftion  was  put  to  the  Judges,  viz.  *'  Whe- 
^*  ther  on  the  fads  found  by  the  fpecial  verdid  in  this 
"  'caufe,  the  devife  of  the  chambers,  in  Lincoln's  Inn^ 
'*  to  Frances  Harwoodj  the  defendant  in  error,  by 
^  the  will  of  the  1 6th  April  1 748,  be  revoked  or 
"  not  ?*•  Whereupon  the  Lord  Chief  Baron  of  the 
Court  of  Exchequer  delivered  the  unanimous  opi- 
nion of  the  judges^  that  the  faid  devife  was  not 

G  4  revoked. 


r>iu  xxxvm.  z)w>.  a.  vi  s  i»— 15. 

revoked.  It  was  therefore  ordered  and  adjudged,  that 
the  judgment  given  in  the  Court  of  King's  Bench, 
revcrfmg  the  judgment  given  in  the  Court  of  Common 
Pleas,  fliould  be  >ovsifgd.  '■("<(Lr-.,*»<L 

§  1 1.  The  intention  of  a  teftator  to  revoke  a  will  is 
the  circumftance  which  confUtutes  the  revocation,  and 
when  that  appears  in  a  fubfequent  will,  it  is  riiffi(-t«»f- 
though  fuch  fubfequent  will   Hiould  not  t< 
from  the  difability  of  the  devtfee. 


I  Roll.  Ab. 
614. 


§  1 2.  Thus  where  a  perfon  devifed  lands 
and  afterwards  devifed  it  to  the  poor  of  th« 
G.  which  was  void,  ihey  not  having  a  c; 
take,  yet  it  was  held  to  be  a  revocation.  S 
to  a  corporation,  though  voidj  was  held 
revocation. 


Roper  ?,  §  13.  In  a  fubfequent  cafe  it  was  held  th 

I^m'^*',,,    to  a  Roman  Catholic  Y^who  was  then  inc 
10  Mod.  733-  ^ 

taking  by  devife)  Ihould  notwithfUnding  o| 

revocation  of  a  former  will. 


A  Codicil  li         §  ^4'  A  codicil  duly  executed  has  the  f 

foiKeiime* «  jn  revoking  a  former  devife  as  a  fubfequent 

Revudtion.  ^  " 

4  Attt.  jaj.  contains  exprefs  words  of  revocation  ;  or  if 

1  Vcf.  32. 

178. 


a  dilfcr?nt  difpofuion  itom  that  contained  in 


Two  Wills  of  S  'S-  It  was  held  by  all  the  Judges  in  th« 
'M'trid*"'^  I^ords  that  two  inconfiftent  wills  of  the  f 
Phippdv.Earl  neither  of  which  could  be  proved  to  be  laft 
7  Br!lf  P^T  '     W^''^  ^y  ^^^  copimop  Uvi  of  England  \o\^  1 


\ 
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tamty,  fo  far  as  they  were  inconfiftent  and  would  let  m 
the  heir,  if  no  ad;  of  the  teftator  fubfequent  to  the 
wills  explained  them,  fo  as  to  reconcile  what  other- 
wife  would  appear  inconfiftent. 

%  16.  The  fecond  mode  of  revoking  a  ^11  is  by  a  ^  written 

^  ....        Dcclanitien, 

writing  declaring  an  intention  of  revoking  fuch  will, 
figned  in  the  prefence  of  three  witneffes.  And  it  is; 
obfervable  that  the  ftatute  of  frauds  (§  5.)  requires  iP.Wms. 
that  in  devifes  of  lands,  the  three  witneffes  (hould  ^^ 
fubfcribe  the  will  in  the  prefence  of  the  teftator.  But 
the  claufe  relating  to  revocation  (§  6.)  only  requires 
that  the  devifor  ihould  fign  in  the  prefence  of  three 
witneffes  without  requiring  that  the  witneffes  ihould 
fubfcribe  in  the  teftator's  prefence, 

§  17.  Upon  the  conftru^ion  of  this  claufe  it  has  been 
held  that  although  a  will  may  be  revoked  by  a  written 
declaration,  without  being  attefted  by  three  witnefles, 
jn  the  prefence  of  the  teftator  j  yet  that  a  fecond  wiU, 
though  containing  a  claufe  revoking  all  former  wills, 
fhall  not  operate  as  a  revocation,  unlefs  it  is  executed 
}n  fuch  a  manner  as  to  operate  as  a  devife* 

§  18.  7.  5.  by  a  will  executed  according  to  the  Egglcftoncv. 
ftatute,  devifed  the  Unds  in  queftioh  to-/f.  afterwards   ^^Mod*2c8 
the  teftator  publiflied  another  writing  as  his  laft  will,    »  Show.  89*. 
in  the  prefence  of  three  witneffes,  revoking  all  former 
wills ;  but  the  witneffes  to  the  fecond  will  did  not  fub- 
fcribe their  naniej|Jn  the  prefence  of  the  teftator.    The 
fecond  i\till  jiot  being  valid  as  a  devife  of  lands,  the 
queftion  was,  whether  it  was  not  «i  good  writing  within 
...  .the 
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the  (Utute  of  frauds  to  revoke  the  firft  will.     And  the 
court  refolved  that  it  wa«  not 


I  P.Wnu. 
»  Veni.741. 


$  19.  A  perfon  by  a  will  duly  atte(ted,  devifed 
lands  to  truftees  to  feveral  ufes.  He  afterwards  made 
another  will  of  the  lame  lands  devifing  them  to 
other  truftees,  but  to  the  lame  ufes,  and  there  was  a 
claufe  in  this  laft  will  revoking  all  former  wills  j  but 
though  it  was  fubfcribed  by  the  teflator  and  attefted  by 
three  witnefles,  yet  the  witnefles  did  not  fubfcribe  their 
names  in  the  prefence  of  the  teitator,  upon  which  the 
telUtor's  hdr  claimed  the  lands.  And  the  queftioa 
was,  whether  the  laft  will  being  void  as  a  devife  of  the 
lands,  Ihould  yet  be  a  good  revocation  of  the  former 
mil.  Lord  Cewper  declared,  that  if  the  teftator  bad 
by  his  fecond  will  barely  revoked  the  firft,  without 
declaring  by  the  fiune  ad  his  intention  to  difpofe  of 
his  lands  to  the  fame  purpofes  to  which  they  were 
devifed  by  the  former  will,  the  fecond  wilt  had  been 
a  good  revocation  of  the  farmer,  as  to  the  lands  d& 
vifed  J  but  here  was  a  difpofition  of  the  fame  lands  in 
the  fecond  will  to  the  fame  purpofes  as  in  the  firft  will, 
'which  fhewed  he  did  not  mean  to  revoke  his  firft  will 
as  to  the  devife  of  thofe  lands,  unlefs  he  might  by  the 
fecond  will  (at  the  fame  time  that  he  revoked  the 
former)  fet  up  the  like  devife,  fo  as  tp  take  effeft  by 
virtue  of  his  fecond  will ;  and  that  his  fecond  will 
never  being  fo  perfeded  as  to  make  the  devife  of  the 
lands  therein  to  be  good,  the  fame  devife  ftood  unre- 
voked by  the  former  will.  And  that  upon  the  like 
reafon  the  courts  of  law  had  determined  with  great 
juftice  in  the  cafei  cited.    And  it  was  plain  the  teflator 

did 
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did  not  mean  to  reyoke  his  former  Thrill  by  cancel* 

ling,  but  by  fubftituting  another  pcrfcdl  will  in  lieu  Vide  infiat 

thereof. 


5  2o»  In  the  cafe  of  Ellis  v*  Smthj  one  of  the  Antech.;, 
queftions  was,  whether  the  will  not  being  figned  by 
the  teltator  in  the  prefence  of  the  witnefles  but  only 
acknowledged,  was  a  good  revocation  under  the  6th 
fedtion  of  the  ftatute.     The  Lord  Chr  Baron  Parker  t  Vef  Jan. 
thought  it  was,  and  that  a  revocation  might  be  by  any   ''' 
will  executed  according  to  the  5th  fedion  of  the 
ftatute :  For  the  words,  *^  Signed  in  the  prefence  of 
^*  three  witnefles,"  &fr.  related  only  to  the  preceding 
words,  **  any  other  writing."    The  claufe  was  to  be 
conftrued  in  the  disjundive,  viz.  either  by  will,  codicil, 
&f^.  or  by  writing  figned  before  three  vwtncffes^    The 
other  judges  were  of  the  lame  opinion. 

5  2i«  A  declaration  by  a  teftatur  that  he  has  re-  SuchDcdi*^ 

yoked  a  particular  devife  in  his  will,  though  reduced  ™**?"  ™* 

into  writing,  and  attefted  by  three  witnefles,  will  not  the  Tcftator. 
p|>erate  as  a  revocation  uiilefs  figned  by  the  teftator. 

§  22.  A  perfon  devifed  certain  ellates  to  his  daugh-  Hilton  ▼• 
ters,  JD.  and  S.  afterwards  the  teftator  having  an  •i|,fv.8& 
intention  to  revoke  the  will,  as  to  D.,  diredled  the  fol- 
lowing words  to  be  written  on  his  will — ^^  We  whofe 
'^  names  are  underwritten  do  teftify  that  the  above 
"  named  A.  (the  teftator)  did  the  day  of  the  date 
^  hereof  publiih  and  declare  that  the  feveral  claufes 
^*  and  devifes  in  his  will,  any  way  relating  to  his 
H  daught^  D.  fliould  ceafe  and  be  void,  flie  bdng 

^*  fince 
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,  **  fince  manied,  and  her  poitioD  paid ;  in  widieli 
*^  whereof  we  have  hereunto  fet  our  hands,  ^c.** 
And  the  fame  was  fubfcribed  by  four  witQelTes  in  the 
prefence  of  the  teftator ;  but  the  teftator  did  not  fign 
the  fame,  nor  any  other  perfon  bf  his  dirc£tion,  or  hj 
him  authorized.  Adjudged  that  this  was  not  a  re- 
vocation. 


CiDccQiiig. 


Co*p.  R.5I. 


%  23.  The  third  mode  of  revoking  a  will  is  by 
cancelling  it,  that  is  by  tearing,  bumiog,  or  otherwife 
deftroying  it,  or  by  obliterating  it,  or  de&dng  the 
figoature  of  the  tedator.  But  Lord  Mamfield  has  ob- 
ferved,  that  cancelling  is  in  itfelf  an  Equivocal  ad, 
and  in  order  to  make  it  a  revocation,  it  muft  be  Ihewn 
quo  antmo  it  was  cancelled ;  for  unlefs  that  appears  it 
will  be  no  revocation.  As  if  a  man  were  to  throw 
the  ink  upon  his  will  inftead  of  the  fand,  though  it 
might  be  a  complete  de&ctng  of  the  inftrument,  it 
would  be  no  cancelling*  Or  fuppofe  a  man  having 
two  wills  of  differeiit  dates  by  him,  fliould  dire&  the 
former  to  be  cancelled,  and  through  miHake  the  per- 
fon fhould  cancel  the  latter,  fuch  an  ad  would  be  no 
revocation  of  the  laft  will :  or  fuppofe  a  man  having 
a  will  confi/Hng  of  two  parts,  throws  fme  uninten- 
tionally into  the  fife,  where  it  is  burnt,  it  would  be  no 
revocation  of  the  devifes  contained  in  fuch  part.  It 
is  the  intention  therefore  that  muft  govern  in  fuch 
cafes. 


Hyde  T. 
Hyde,      ' 
I  Ab.  Eq. 


§  24.  A  perfon  m^de  a  will,    and  intending  to 
make  fome  alterations  in  it,  fent  for  a  fcrivener  and 


gave  diredions  for  another  will. 


The  feriveper  ac- 
cordingly 
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cordingly  drew  a  draft  of  another  will,  which  the 
teftator  (igned,  and  then,  thinking  he  had  made  a 
new  will,  he  pulled  out  the  firft  will  and  tore  the  fcala 
from  the  firft  eight  flieets  of  it,  which  the  fcrivenef 
feeing  afked  him  what  he  was  doing,  to  which  he 
anfwered,  I  am  cancelling  my  firft  will.  Pray,  fays 
the  fcrivener,  hold  your  hand,  the  other  will  is  not 
perfected,  it  will  not  pafs  your  real  eftate,  for  wai\( 
of  being  executed  purfuant  to  the  flatute  of  frauds. 
I  am  forry  for  that,  lays  he,  and  infknediately  defifted 
from  tearing  off  the  feals,  and  died  in  a  ihort  time 
after  without  having  done  any  thing  farther  to  perfeft 
the  fecond  will,  or  to  cancel  the  firft.  It  was  decreed 
that  the  tearing  the  feals  from  the  firft  eight  fheets, 
not  being  done  animo  cancellandiy  was  no  fjevocatioiL 
And  that  the  feal  remaining  whole  to  the  XzSt  fheet, 
was  fufEcIent,  and  in  ftri£tnefs  it  was  not  neceflary 
that  all  the  fheets  fhould  be  fealed. 


93 


§  25.  In  the  cafe  of  Onyons  v.  Tyrerzs  reported  in 
Free,  in  Cha.  459.  it  is  ftated  that  the  teftator  cancelled 
the  firft  will,  by  tearing  off  the  feal,  and  as  to  this 
point  Mr.  Coxe  has  ftated  from  the  regifter's  book  what  i  P. 
Lord  Cowper  faid,.  which  I  fliall  tranfcribe.-;^  "  And  ^^ 
"  it  is  plain  the  teftator  did  not  mean  to  revoke 
"  his  former  will  by  cancelling,  but  by  fubftituting 
**  another  perfeft  will  in  lieu  thereof  and  not  other* 
wife  J  and  therefore  the  cancelling  thereof  was  but 
a  circumftance  fliewing  that  he  thought  he  had 
**  made  a  good  difpofition  by  the  fecond  will,  and  in 
**  confidence  thereof  it  was  done  with  no  other  intent 
^\  but  that  the  fecond  will  ihould  thereby  more  furely . 

"  take 


Wmf. 


<c 


(C 
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*'  take  place.** — It  was  decreed  that  the  firil  irill  i 


It  ravft  be  bf  S  ^^*  ^  *>''  ^'^  ^^7  ^  cancelled  by  the  tefiatoi' 
or  br  hiiK-  l>iii^<^>  ^^^  ^7  'ome  othcT  peifon  in  bis  preleace,  and 
n&ioa.  5y  iijg  exprefs  diredion.    So  that  if  a  ffranger  tern  a 

vill  in  [Mecei,  it  will  not  be  thereby  revdced. 

Haion  V.  $  37.  A  perfon  having  difinherited  his  heir  at  law, 

J^^  ,_  by  will,  a  younger  brother  of  the  heir  at  law  fnatched 
the  will  out  of  the  hands  of  the  executor,  and  tore  it 
into  many  fmall  pieces.  Mq(1  of  the  pieces,  particu- 
larly fuch  parts  wherein  was  the  devife  of  the  land, 
were  picked  up  and  Hitched  together  again.  A  bill 
was  filed  to  have  the  will  eftablilhed,  and  it  was  de- 
creed that  the  devifee  ihould  hold  and  enjoy  againft 
the  heir ;  and  he  to  convey  to  the  devifee,  although 
there  was  no  dired  proof  that  the  hdr  direded  the 
tearing  of  the  will. 

An  Tatention        §  aS.  Any  a£t  of  a  teflator  by  which  he  fliews  his 
fuScieoL         intention  to  cancel  his  will,  though  the  will  be  not  a£h)« 
ally  cancelled,  operates  as  a  revocation. 

Bibb  T.  $  39.  One  Patirt  who  had  for  two  months  together 

s  Black.*  R.  frequently  declared  bimfelf  difcontented  with  his  will, 
■^3*.  being  one  day  in  bed   near  the  fire,  ordered  Mary 

Wil/en  who  attended  hira,  to  fetch  his  will,  which  (he 
did,  and  delivered  it  to  him,  it  being  then  whole,  only 
fomewfaat  ended.  He  opened  it,  looked  at  it,  then 
gave  it  fomething  of  a  rip  with  his  hands,  and  fo  tore 
it  as  nearly  to  tear  a  Ut  off,  then  rumpled  it  together 

and 
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and  threw  it  on  the  fire,  but  it  fell  off.  However  it  muft 
foon  have  been  burnt  had  not  Mary  Wilfon  taken  it  up 
and  put  it  into  her  pocket,  Patin  did  not  fee  her  take 
it  up,  but  feemed  to  have  fome  fufpicion  of  it,  as  he 
aiked  her  what  (he  was  at,  to  which  fhe  made  litde  or 
no  anfwer.  He  at  feveral  times  after  faid  that  was  not, 
and  fhouid  not  be  his  will,  and  bid  her  deftroy  it. 
She  faid  at  firft,  fo  I  will  when  you  have  made 
another  ^  but  afterwards  upon  his  repeated  enquiries 
ihe  told  him  fhe  had  deftroyed  it ;  though  in  fad  it 
was  never  deftroyed,  and  fhe  believed,  he  imagined  it 
was  fo.  She  afked  him,  when  the  will  was  bumt,  to 
whom  his  eftate  would  go,  he  anfwered  to  his  fifter 
and  her  children.  He  afterwards  told  one  J.  E.  that 
he  had  deftroyed  his  will,  and  fhouid  make  no  other 
till  he  had  feen  his  brother  John  Mills ^  and  defired 
J.  En  would  tell  him  fo,  and  that  he  wanted  to  fee 
him.  He  afterwards  wrote  to  Mills  in  thefe  terms,— 
♦*  Dear  brother,  I  have  deftroyed  my  will  which  I 
"  made;  for  upon  ferious  confideration  I  was  not 
•*  eafy  in  my  mind  about  that  will."— Afterwards  dc- 
fires  him  to  come  down — "  For  if  1  die  inteftate  it 
**  will  caufe  uneafinefs."  He  however  died  without 
making  any  other  will.  The  jury,  with  whom  the 
judge  concurred,  thought  this  a  fuffident  revocation  of 
the  will,  and  therefore  found  a  verdid  for  the  leflee  of 
the  heir.  A  motion  was  made  for  a  new  trial.  ^^  And 
^^  per  Mam  curiam^  this  is  a  fuffident  revocation.  A 
*^  revocation  under  the  flatute  may  be  effeded  dther 
«^  by  firaming  a  new  will,  amounting  to  a  revocation 
^^  of  the  firfl,  or  by  fome  ad  done  to  the  inftrument 
*^  or  will  itfelf,  viz.  burning,  tearing,  cancelling,  or 

"  obliteration 
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Onyons  v. 
Trycri,  ante. 
Hide  V.  Hide, 
ante. 
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**  obliteradoQ  by  the  teftator,  or  in  his  prefencc,  and 
^*  by  his  direfUons  and  confent.  But  thefe  mud  be 
^^  done  animo  revocandL  Each  mud  accompany  the 
^^  others  Revocation  is  an  ad  of  the  mind,  which 
**  mull  be  demonftrated  by  fomc  outUrard  and  vidble 
**  fign  or  fymbol  of  revocation.  The  flatute  has 
**  fpecified  four  of  thefe ;  and  if  thefe  or  one  of 
"  them  are  performed  in  the  flighted  manner,  this 
^*  joined  with  the  declared  intent  will  be  a  good  revo- 
^*  cation.  It  is  not  neceffary  that  the  will  or  indru- 
**  ment  itfelf,  be  totally  dedroyed  or  confumed, 
burnt  or  torn  to  pieces.  The  prefent  cafe  falls 
within  two  of  the  fpecific  a£ts  defcribed  by  the 
**  datute.  It  is  both  a  burning  and  a  tearing. 
Throwing  it  on  the  fire  with  an  intent  to  bum^ 
though  it  is  only  very  ilightly  finged  and  fiaiUs  off  is 
^  fufficient  within  the  datute." 


(C 
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The  rule  for  a  new  trial  was  difcharged. 
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An  Oblitera- 
tion of  Fart 
does  not  re- 
Toke  the 
VHiole. 


§  30.  An  obliteration  or  alteration  of  part  of  a  will 
does  not  operate  as  a  revocation  of  the  whole,  but 
only  pro  tanto* 

§  31.  Jl.hj  will  in  writing  duly  atteded,  devifed  to 
his  wife  a  copyhold  edate.  A.  on  the  day  he  died^ 
directed  B.  to  obliterate  fome  devifes,  but  nothing  as 
to  the  copyhold ;  and  then  cauf^^d  a  memorandum  to 
be  wrote,  that  he  had  examined  and  approved  of  the 
will  as  fo  obliterated  and  altered  in  his  prefence  by  B. 
but  did  not  republiib  it  in  the  prefence  of  three  wit« 

jiefles^ 


Hi 
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heffes,  but  direfted  5.  to  carry  it  to  one  to  write  it  fiur, 
tuid,  before  it  was  brought  back,  he  became  delirious. 

Held  to  be  a  good  wilL 

§  32.  Robert  Sutton  nlajc  his  will  duly  attefted,   Suttonn 
and  thereby  gave  all  his  eftates,  except  a  houfeat  Batb^   Cowp.k.8E2. 
to  triiftees,  in  truft  to  fell,  and  to  place  out  the  money 
on  Government  or  real  fecurities,  for  the  purpofes 
therein  mentioned.     The  teftator  afterwards  made  fe- 
veral  alterations,  obliterations,  and  interlineations,  in 
different  parts  of  his  will,  which  were  not  attefted, 
but  did  not  erafe  or  alter  the  devife  to  the  truftees.     It 
Was  certified  by  the  Court  of  King's  Bench,  upon  a     • 
cafe  fent  out  of  Chancery,  that  the  devife  of  the  real 
eftate  to  the  truftees  was  not  revoked. 


§  3  j.  A  perfoh  devifed  a  real  eftate  to  three  truf-  Larkim  v. 
tees  and  their  heirs,  upon  truft  to  fell.     Some  time    ]g*  ^  &*PulU 
after,  th€  teftatdr  ftruck  out  the  name  of  one  of  the  ^^* 
truftees,  by  drawing  a  pen  through  it*     And  the  quef- 
tion  was,  whether  the-  devife  to  the  truftees  was  re- 
voked by  the  erafure  of  the  name  of  one  of  them^ 
after  the  execution  of  the  will.     Upon  a  cafe  fent  out 
of  Chance^  for  the  opinion  of  the  Court  of  Common 
fleasi.  Lord  AlvanUy  faid,  that  a  revocatioa  by  obli-* 
teration  will  have  the  fame  effe£l  which  a  revocation 
by  any  other  means  will  have,  and  no  more.     That 
the  devifees  muft  be  confidered,  in  a  court  of  law,  as 
joint-tenants  in  fee,  abfolutely.    That  it  was  argued 
that  the  revocation  of  the  devife,  as  to  cme  devifee, 
made  an  alteration  in  the  intereft  of  the  others  j  buti 

Vol.  VI.  H  whatever 
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whatever  this  alteration  was,  it  was  not  an  alteration 
arifing  from  a  new  gift,  but  merely  from  a  revocation* 
If  the  remaining  devilees  were  to  acquire  any  eftate 
which  they  had  not  before,  fomething  beyond  a  mere 
revocation  would  be  neceflary.  If,  therefore,  the  de- 
vlfees  had  been  tenants  in  common,  upon  the  erafure 
of  one  name,  the  remaining  two  would  take  no  more 
than  two-thirds  of  the  eftate. 

Id.  i©9«  The  court  certified,  that  the  devife  of  the  eftate  to 

the  two  truftees,  to  whom,  together  with  the  third 
truftee,  the  faid  eftate  was  devifed  as  joint-tenants  in 
truft  to  be  fold,  was  not  revoked  by  the  teftator's  hav- 
ing  ftruck  out  the  name  of  the  third  truftee  after  the 
execution  of  the  faid  will. 

Short  T.  S  34*  Thomas  Carwardtne  duly  made  his  will,  by 

l™.*lo^^*^*  which  he  devifed  the  premifes  in  queftion  to  "John  Spill- 
man  and  Edward  Aldridge^  upon  feveral  trufts.  The 
teftator,  afterwards,  made  feveral  alterations  in  the 
will,  and,  among  others,  ftruck  out  the  name  of  J9bn 
Spillnartj  and  introduced  the  names  of  James  Woodznd 
John  Adey^  and  did  not  afterwards  republifli  his  wilL 

Lord  EUenborougb  Chief  Juftice.^^^'  It  has  been  con- 
"  tended  in  this  cafe,  that  the  teftator  Thomas  Car^ 
^  wardine  has  died  inteftate  as  to  the  premifes  in  queC- 
^^  tion,  and  that  his  heir  at  law  is  entitled  to  recover  ; 
*^  inafmuch,  as  the  obliteration  of  the  name  of  John 
**  Sfillmanj  one  of  the  devifees  in  truft,  muft  have 
*^  been  taken  to  have  been  done  animo  revocandi^  and 
**  is  a  revocation  of  the  devife  made  of  the  premifes  j 

•*anii 
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^^  and  that  it  mufl  be  alfo  taken,  that  his  intention 
was  to  have  another  will,  accompanied  with  the  £> 
lemnities  required  by  the  ftatute  of  frauds,  or  at 
^^  lead,  to  have  republifhed  the  will,  obliterated  and 
^^  altered  as  it  is,  on  which  the  queftion  arifes.  And 
"  the  cafe  in  Dyer  3 1  o  ^•  has  been  relied  on.  The 
^^  fa£ls  of  this  cafe  plainly  fhew,  that  the  teilator  had 
'^  no  obje£b  but  to  change  his  truflees  :  and  it  would 
^'  be  unreafonable,  when  he  has  not,  by  any  thing  he 
'^  has  done,  indicated  any  intention  to  difpofe  of  his 
lands  to  different  purpofes  than  thofe  declared  by  his 
will,  and,  when  it  clearly  appears  that  he  meant  to 
^'  difinherit  his  heir  at  law,  to  infer,  that  he  defigned 
"  that  his  will  ihould  become  inoperative,  and  fo  let 
in  his  heir  at  law  by  what  he  did,  rather  than  to 
conclude,  that  he  thought  he  had,  by  the  alterations 
introduced,  made  a  valid  difpofition  of  his  eftate  to 
the  new  truflees,  and  that  he  had  no  defign  to  alter 
"  his  will,  except  fo  far  as  fuch  obliteration  and  inter- 
lineation could  effectuate  that  purpofe,  by  fubftitut- 
ing  the  perfons  whofe  names  he  interlined  in  the 
**  ftead  of  him  whofe  name  was  ftruck  out.  If  fuch 
"  be  the  cafe,  and  fo  it  appears  to  us,  the  teflator 
meant  no  revocation  but  by  means  of  that,  which 
he,  through  miflake,  fuppofed  to  be  a  valid  difpofi- 
tion to  others,  and  had  no  intention  to  revoke  by 
the  obliteration  he  has  made,  but,  by  an  effedlual 
"  fubflitution,  meant  to  be  made  of  others  in  the  room 
^^  of  him,  whofe  name  was  fo  obliterated  \  and^  if  fo^ 
**  this  cafe  mufl  be  governed  by  that  oi  Onions  w 
**  Tyrer^  i  P.  Wms.  343.  where  the  intention  of  the 
^  teftator  not  being  "  to  revoke  his  firft  will  by  can- 

H  2  **  celling. 
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celling,  but  by  fubfUtuting  another  perfeA  will  iif 
lieu  thereof,"  Lord  Chancellor  Cowftr,  on  tlie 
fame  ground,  fet  up  a  like  devlfe,  and  held  a  can- 
cellation  of  the  firft  will  to  be  no  revocation.  But, 
in  this  cafe,  it  bat  been  further  argued  for  the  de- 
fendants, that,  fuppofing  the  obfiteradon  of  the 
name  of  Sptllman  to  have  revoked  the  devife  to  him^ 
the  heir  at  law  cannot  recover ;  tnafmoch,  at  the 
devife  to  Aldridge  remained  unrevoked:  and  we 
think  there  is  great  weight  in  this  argument ;  and 
that  there  are  grounds  on  which  it  ma^  be  con- 
teaded,  that  the  effed  of  the  obliieradon  in  this  cafe 
is,  at  moR,  to  revoke  oilly  the  devife  ai  to  Spillman, 
the  one  devlfee  in  trufl  whole  name  is  fo  obliterated, 
leaving  it  unrevoked  as  to  Aldridge  ;  the  interline- 
ations, which  were  intended  to  add  other  truftees, 
being,  for  want  of  a  proper  publication,  inoperative  : 
and,  therefore,  giving  its  fuU^eflFefl  to  that  oblitera- 
tion, it  would  leave  the  devife  to  Aldridge  in  full 
force,  aAd  competent  to  fuilain  all  the  truAs  of  thtt 
will  in  exclufion  of  the  heir  at  law." 

§  35.  Where  there  are  dupUcaties  of  a  Trill,  and  the 
teflator  cancels  that  one  whi<lh  is  in  his  own  poflef- 
(lon,  though  the  other  parts  remain  entire,  yet  it  will 
be  a  revocation  of  the  whole.  For  the  original  and 
duplicate  being  but  one  will,  they  mufl  Hand  or,  bii 
together.  And  it  may  not  be  in  the  teftator's  power 
o  get  pofleffion  of  the  duplicate. 

5  36.  Befides  the  different  modes  of  revoking  a  will 
allowed  by  the  ftatute  of  frauds,  certain  alterations  m 

the 
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tjiie  fituation  of  the  teflator,  or  in  the  eftatp  devij[ed, 
h$ive  beea  held  to  be  implied  revocaxions  of  a  will. 

§  37.  Jt  is  now  fully  eftabliihed,  diat  a  fubfequ^nt  Marriage  and 
jnarriage,  and  the  birth  of  a  child,  operate  as  aa  im-  child, 
plied  revocation  of  a  will  made  during  celibacy. 

§  38.  Thus,  where  a  perfon  made  a  will  in  the  time  chri/lopher 
pf  a  former  wife*  who  died  without  iffue,  and  married  ▼•Chnftophcr 
^  fecond  wife^  by  whom  he  had  liTue  the  plaintiff ;  the 
Court  of  Exchequer  declared,  that  the  teftator's  fecond 
piarriage,  and,  having  iflue  by  that  maniage,  was  % 
^otal  revocation  of  the  will^ 

§  39*  A  perfon  made  a  will  in  Jamaica  in  the  year  Spragge  t; 
1764,  by  which  he  devifed  his  real  and  perfonal  eftate  ^J^^^'  ^- 
Jo  the  .defendant :  afterwards,  he  made  another  will  in  Ajab-  72 1# 
JEn^landj  which  was  not  duly  attefted,  by  which  he  d^« 
vifed  his  real  an4  perfonal  eftate  to  his  wife,  in  truft 
for  his  fon.     The  Chancellor  of  Jamaica  decreed,  that 
the  marriage  and  birth  of  a  child^  and  the  fecond  will^ 
amoimted  to  a  revocation,  as  to  the  perlbnalty,  bu( 
pot  as  to  the  real  eftat?.. 

On  an  appeal  to  the  Privy  Council,  Parker  Chief 
Baron,  J9^  Gr^  Chief  Juftice,  and  Sir  Eardley  Wilmot 
l)eing  prefent,  fo  much  of  the  decree  as  eftablilhed  the 
firft  will,  with  refpeft  to  the  real  <5ftate,  was  reverfe4. 
And  it  was  declared,  that  the  fubfequent  marriage  and 
t)irth  of  a  child  were,  in  point  of  law^  an  implied  re» 
vocation  of  the  firft  will 
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5  40.  Marriage  and  the  birth  of  a  child  do  not,  how~ 
ever,  in  all  cafes,  amount  to  an  implied  revocation  of 
a  vitl ;  for  thefe  hSts  only  afford  a  prcTumptJon,  that 
the  teftator  had  changed  his  intention.  So  that,  where 
this  prefumption  is  rebutted  by  other  cL-cumftances, 
the  rule  will  not  hold. 

^  ,.  5  4*'  -A  batchelor  made  his  will,  by  which  he  gave 

apfon,  3  legacy  of  500  /.  to  his  brother,  and  legacies  to  other 
perfons,  and  devifed  his  real  eftatc  to  Eliza  Clofe  and 
her  heiis.  The  teftator,  afterwards,  married  Eliza 
Clofe^  and  died,  leaving  her  pregnant  of  a  fon,  with- 
out altering  his  will.  The  queftion  was,  whether  this 
alteration  in  the  teftator's  fituatton  amounted  to  a  re> 
vocation  of  his  will. 

Lord  Keeper  Wright  was  clearly  of  opinion,  that  an 
alteration  of  circumllances  might  amount  to  a  revoca- 
tion of  a  will  of  lands,  aa  well  as  of  perfonal  eflate, 
notwithflanding  the  ftatute  of  frauds,  which  does  not 
extend  to  an  implied  revocation.  But  that  no  fuch  al- 
teration appeared  here,  for  no  injury  was  done  to  any 
Doe  »  perfon,  and  thofe  were  provided  for,  whom  the  tefta- 
aihire,  tor  was  moft  bound  to  provide  for,  and  fo  eftablifiied 
the  will. 

%  42.  Lord  Mansfield  has  faid,  that  as  marriage  and 

[t,  the  birth  of  a  child  only  amount  to  an  implied  re- 

••^**       vocation  of  a  former  wll,  thefe  may  be  rebutted  by 

every  fort  of  evidence :  and  that  there  was  no  safe  ih 

which  a  marriage  and  the  birth  of  a  child  had  been  held 
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to  raife  an  implied  revocation,  where  there  had- not 

f 

been  a  difpofition  of  the  whole  eflate« 


f^i 


Q  4.1.  It  was  held,  in  a  modem  cafe,  that  a  fecond  E^p^rte 

^     •^  Lord  Ilchef- 

marriage,  and  the  birth  of  children,  the  wife  and  chil-  ter,  7  Vef. 
dren  being  provided  for  by  fettlement,  and  there  being  ■'**"•  ^^ 
children  of  a  former  marriage,  was  a  cafe  of  exception 
from  the  rule,  that  marriage  and  the  birth  of  a  child 
revoke  a  will. 

§  44*  It  has  been  determined,  in  a  modem  cafe,  Marriage  and 

that  marriage,  and  the  birth  of  a  pofthumqus  child,  p<!fthumoui 

operated  as  a  revocation  of  a  will  of  lands,  made  be*  ^^'1^< 
fore  marriage. 

%  45.  Thus,  where  a  perfon  being  a  batchelor,  de-  ^^/*  ^^°* 
vifed  lands  to  his  nephew,  and  afterwards  married.  5TcnnR.49; 
Upon  his  wife's  becoming  pregnant,  he  expreiTed  an  in- 
tention to  revoke  his  will,  and  gave  directions  to  an 
attorney  to  prepare  another  will,  but  died  before  it 
was  ready.  After  his  death,  his  widow  was  delivered 
of  a  child,  who  brought  an  ejedment  ag^H:  the 
devifees. 


Lprd  Kenyon  faid,  it  had  been  folemnly  decided,  that 
marriage,  and  the  fubfcquent  birth  of  a  child,  amounted 
to  a  revocation  of  a  will  made  before  the  marriage. 
Perhaps  the  foundation  of  that  principle  was  not  fo 
mudi  an  intention  to  alter  the  will,  implied  from  thofe 
drcumftances  happening  afterwards,  as,  a  tacit  condi^ 
tion  annexed  to  the  will  itfelf,  at  the  time  of  making 
it^  that  the  party  did  not  then  intend  that  it  ihould  take 

H  4  effed. 
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,  if  there  ihould  be  a  total  change  in  the  fiiuation 
!  family.  His  Lordfljip  cited  a  paflage  irom  "pf 
't  Injiitutei,  and  alfo  from  Vinm't  Cemment,  to 
that,  by  the  civil  law,  if  the  wife  was  pregnant, 
t  poflhumous  child  was  afterwards  bom,  the  will 
utterly  deftroyed :  and  this  confirmed  the  idea, 
hefe  decifions  did  not  proceed  on  the  intention  of 
arty,  but  on  a  tacit  condition  annexed  to  the  will 
when  made.  That  our  law  alfo  took  notice  of 
.umous  children.  For  thefe  reafons,  therefore, 
ing  on  former  decifions,  and  not  extending  ibeiQ 
nd  the  rule  eflabliflied  and  incorporated  into  cm 
he  was  of  opinion  for  the  plaintiff :  but  difclumed 
ig  any  attention  to  the  declarations  of  the  huf- 

}  becaufe,  letting  in  that  kind  of  evidence,  would 
1  dired  oppofition  to  the  ftatute  of  ftauds,  which 
paffed  in  order  to  prevent  any  thing  depending 
r  on  the  miflake  or  the  perjury  of  wilneffes.  Bu^ 
1  the  a&  intended  to  guard  againft  frauds  and  pcr- 
;,  it  left  the  courts  at  liberty  to  take  into  confider- 

thofe  circumftances  which  are  not  liable  to  pr«i 
arioa.  , 

r.  Juftice  Suller  faid,  that  the  only  queftion  wai, 
her  a  child  m  venire^  mere  be  or  be  not  in  the 
fituation  as  a  child  actually  bom,  and  that  there 
lo  diftinftion  between  them.  That  he  had  looked 
the  regiftcr's  book  for  the  cafe  of  Brawn  v.  Thomp* 
where  it  did  not  appear  that  the  child  was  bom 
Ig  the  parent's  life.  That  that  cafe  was  firft  heard 
e  the  Mafter  of  the  Rolls,  who  decreed  a  revoci'" 
of  the  will,  though  that  decree  was  afterwards  re- 
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verfed  by  Lord  Keeper  Wright j  from  the  peculiar  cuv 
pumftances  of  the  cafe.  They  mud  take  it,  that,  in 
that  cafe,  the  (:hUd  was  not  bpm  during  the  devifor'$ 
)ife  ;  if  fo,  the  opinion  of  the  l^Iafter  of  the  Rolls  goes 
the  full  length  of  deciding  the  cafe ;  ^md  he  agreed^ 
that  that  opinion  was  found  lawt 

The  Court  was  unanimoiis  that  the  wi}l  was  re* 
voted. 

§  /|6.  Although  it  is  fully  eftablifhed  in  the  preced-  VldcTreai, 

Jng  cafes,  that  marriage,  and  the  birth  of  a  child,  ope-  p  ^  ^*  ^y** 
jrate  as  an  implied  revocation  of  a  will  made  before  the 

piarriage,  yet  it  has  never  been  decided,  that  either  of  jackfon 

t|iofe  circumftances  fingly,  as  a  fubfequent  marriage,  Hurlotk, 
or  the  fubfecjuent  birth  of  a  child^  will  have  that  '^ 

effsa, 


§  47.  The  marriage  of  a  woman  operates  as  a  re- 
vocation of  a  will  made  by  her  prior  to  fuch  marriage ; 
for,  if  the  wife  dies  before  her  hufband,  it  can  have  no 
operation,  the  making  of  the  will  bdng  only  the 
(reption  of  it,  as  it  does  not  take  efieft  until  the  d 
of  the  devifon.  But  if,  in  a  cafe  of  this  kind,  the)xr: 
furvives  her  hufband,  the  will  is  revived,  and  takes 
(flfe^  as  if  ihe  h^d  never  been  mamedr 


A  Womaa*t 
Wai  revoked 
by  Marriage. 
Forifc  T. 
H^mblim^i, 
4  Rep.  01. 
Doev.Stapk^. 
2  Term  R, 
684. 

Hodfon  ▼• 
Lloydy 

aBro.R.534^ 
Flowd.  343. 


S  48.  It  was  eftabliihed  as  a  rule,  long  before  the   Alteration  of 
ftatutes  of  wills,  that  any  alteration  of  the  eftate  in  ^^^  ^^^* 
lands  devifed,  by  the  ad  of  the  devifpr^  after  the  pub- 
lication  of  his  will,  operated  as  an  implied  revocation 
pf  fuch  will.    This  doC^rine  is  founded  on  three  rea- 

fons. 
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fons.  X  ft.  On  the  fitvour  which  the  law  (hews  in  every 
infbmce  to  the  hdr.  2d,  On  a  principle  already  ftated, 
that  a  devifor  muft  not  otoly  be  actually  feifed  of  the 
lands,  at  the  dme  when  he  makes  his  will,  but  muft 
alfo  continue  to  be  feifed  thereof  till  the  time  of 
his  death.  And,  3d,  Becaufe  any  alferation  of  the 
eftate  devifed,  is  held  to  be  evidence  of  an  alteration 
in  the  intention  of  the  dcvifon 


11 


Alienation  to  $  49-  An  adual  (ale  or  difpoHtion  of  the  eftate  by 
I  Rdl?Ab!  ^  devifor,  after  he  has  made  his  will,  operates  as  a 
615, 616.        revocation ;   for,  in  fuch  cafe,  the  teftator  does  not 

die  feifed ;  and  his  alienation  is  undoubted  evidence  of 

an  alteration  of  intention,  in  conformity  to  the  rule  of 

the  civil  law,  from  which  this  do£bine  was  probably 

Vin.  ad  In*,    derived.      Eft  enim  ret  legata  alienatio  fpecies  tadtm 

Lib.2.Tit.2a   ademptionisj  quomatn  hoc  ipfo^  quod  teftator  rem  in  alium 

irmsfert^  recedere  a  priori  voluntate  videtur. 


opsrrow  t« 
Hardcaftle, 
Amlk  224. 
a  Atk.  799. 
7  Term.  BL. 
41& 


Amald  T. 

Amald, 

iBro«R.40i« 


5  50.  A  perfon  devifed  all  his  manors,  mefluages, 
and  hereditaments  whatfoever  to  truftees,  in  truft  fol: 
]|is  nephew  and  his  iflue  in  ftrid  fettlement.  The  teC 
tator  afterwards  conveyed  an  advowfon,  whereof  he 
was  feifed  at  the  time  of  making  his  will,  to  truftees 
and  their  heirs ;  and,  by  another  deed,  declared  the 
truft  of  that  conveyance.  It  was  decreed  by  Lord 
Hardwicke^  that  the  conveyance  of  the  advowfon  was 
a  revocation  of  the  devife  of  it. 

551.  Elizabeth  Milner  devifed  a  houfe  to  her  fitter 
Catherine  for  life,  and,  after  her  deceafe,  devifed  the 

fame  to  truftees,  in  truft  to  fell }  afterwards,  the  tefta- 

trix 
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trix  herfelf  Totd  the  elbite :  and  tt  was  decreed,  that 
this  fale  was  a  revocation,  not  only  of  the  houTe, '  but 
alfo,  of  the  derife  of  the  monef  to  arife  fixxn  the 
fale. 

$  5a.  Even  an  agreement  or  covenant  to  convej 
lands  which  have  been  previoufly  devifed,  will  operate 
in  equity,  though  not  at  law,  as  a  revocation  of  fuch 
devife. 

§  53.  A  perfon  devifed  fix  houfes  to  his  wife;  af-   Riders 
terwards  the  teftator,  by  articles,  covenanted,  in  con-   ,p'v^*ii 
fideration  of  the  marriage  of  his  eldefl  daughter,  to 
iectle  a  mtnety  of  his  real  eflate  on  her.    Lord  King 
held,  that  though  this  was  but  a  covenant,  and,  there- 
fore, did  not  at  law  revoke  the  will,  yet  it  being  for  a 
valo^le  confideration,  was,  in  equity,  tantamount  to  Cotter  t. 
a  conveyance,  and,  confequently,  a  revocation  of  the  ■w'^fiJl 
wilL 

S  54.  In  the  cafe  of  Parfim  v.  freeman.  Lord  Hard-  3  Aik.  741. 
ftncke  faid,  that  **  what  was  a  revocation  at  law,  fhall 
'*  hold  in  equity  j  as  it  would  be  very  mifchievous, 
"  that  the  fame  fort  of  conveyance  fliould  not  be  a  re- 
*<  vocation  in  both  cafes :  thereibre,  if  a  man  having 
«<  an  equitable  eftate  makes  his  will,  and  then  executes 
**  a  conveyance,  and  difpofes  of  it,  or  declares  the  ufe 
**  to  himfelf,  that  will  be  a  revocation,  if  it  would  be 
"  fo  of  a  legal  eftate  at  law*," 


*  Tbit  doAriee  mc  fully  difcufled  aod  cRablifhed  la  the  cafe  of 
£iyi^tt  V.  the  Ducheb  of  CbtiidM,  and  Gpt^iikt.  Otwej,  whieb 
will  b«  Aated  ia  a  fiibft^iKBt  put  of  tliii  c}i>ptcr. 

S  5i*  Even 


io8 

An  intended 
^lictatioo. 


I  KcU.  Ab. 
615    3  Alk. 
73-  803. 
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S  55*  ^^'^^  2^  intended  alienation  of  an  eftate  pre« 
vioufly  devired9  which  f;^ils  of  taking  effed,  for  want 
of  fome  formality  in  the  inftrument,  has  been  held  to 
operate  as  a  revocation.  Iliu8>  a  feoffment  without 
livery,  and  a  bargain  and  fale  not  inrolled,  have  beeii 
held  to  be  revocations  of  prior  devifes ;  becaufe  fuch 
intended  alienations  were  ccMifidered  as  proofs  of  an 
alteration  of  intention. 


SllOTC  T. 

Pinckie, 
^TerDiR.i34. 


Alienation  to 
the  Ufe  of 
ihc  Devifon 


§  5^^.  It  was  held,  in  a  modem  cafe,  by  the  Coujt 
of  King's  Bench,  that  a  deed  intended  to  operate  ^ 
an  appointment  of  ufes,  but  not  fufficient  for  that  pur* 
pofe,  may  have  the  cffeft  of  revoking  a  will,  if  the 
party  appear  to  have  had  that  intentioOf 

§  j^j.  An  alienation  to  a  truftee,  without  any  inteo* 
tlon  of  departing  with  the  eftate^  and  though  the  alienor 
takes  back  the  old  ufe,  has  been  held  to  operate  as  a 
revocation  of  a  prior  devife.  Becaufe,  in  fuch  cafes, 
there  is  ah  interruption  of  the  feifin  \  and  alfp,  becaufe 
a  prefumption  !n  favour  of  the  heir  at  lav?  arjfes  from 
the  alienation,  that  ther^  w^  an  alteradpn  in  the  int^-* 
tion  of  the  te^ator* 


JDycr  143^,         S  58.  Thus  it  was  determined  in  Mich.  44  Edw.  3, 

that  where  a  man  ftifed  in  fee  of  lands  devifable  by 
cuflom,  made  his  will,  he  having  then  two  fons,  and, 
upon  their  death,  aliened  the  land  in  fee,  and  took 
tack  an  eftate  in  fee,  the  will  was  thereby  revoked. 

LordLin- 

cob'«  Cafe,  $  59*  Lord  Lincoln  devifed  all  his  eftates  to  the  per- 

ShowfparfV*  *^^  ^^  whom  his  title  was  to  defccnd,  and,  afterwards, 
Ca.  154.  conceiving 


II 
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idncdving  that  he  i^ould  marry  a  certain  Lady,  though 
the  Lady  never  had  any  fuch  intention^  he  conveyed 
his  eftate  by  leafe  and  releafe  to  truftees,  in  confident- 
tion  of*  his  intended  marriage,  fo  the  ufe  of  himfelf 
and  his  heirs,  until  the  marriage  fhould  take  effe£l^ 
and  then,  as  tcf  part,  for  his  intended  wife,  ^c.  Nb 
marriage  ever  took  place,  and  Lord  Lindoln  died  with^ 
6ut  doing  any  other  aft.  It  was  decreed,  that  this  con- 
veyance operated  as  a  revocation  of  the  will ;  and  the 
decree  was  alErmed  in  the  Houfe  of  Lords. 


Id^ 


It  is  faid,  that  the  Judges  were  equally  divided  in  this  4  Burr.  ^940* 
cafe,  and  that  all  the  Lords  voted.     Lord  Mansfield  ^^J^'  ^^• 
has  faid  of  it,  "  The  abfurdity  of  Lord  Lincoln^  cafe 
**  is  ihocking,  however  it  is  now  law/* 


J  60.  -/f .  by  his  will  dated  in  1708,  gave  fevei-al  Pollen  ▼. 
pecuniary  and  fpecific  legacies,  and  then  gave  all  his  J^^^g^' 
real  and  perfonal  eflate,  after  all  his  debts  and  legacies  7  Br  >•  ParU 
paid,  to  B.y  on  condition  he  took  the  name  of  A.  upon      ' 
him  and  the  heirs  male  of  his  body,  with  divers  re- 
mainders over.      Afterwards,  in   1709,   A*  together 
\^ith  7.  5.  his  truftee,  by  lea^e  and  releafe,  conveyed 
Jeveral  manors  to  truftees  and  their  heirs,  to  the  ufe  of 

•  •  • 

himfelf  for  life,  without  impeachment  of  wafte  j  and 
tixat  the  truftees  and  their  heirs  fhould  execute  fuch 
conveyance  and  conveyances  thereof,  as  A.  by  writing 
under  his  hand  and  feal,  or  by  his  laft  will,  Iffc.  (hould 
dired  or  appoint.  In  ijio  A.  died,  without  alter- 
ing or  revoking  the  faid  will,  or  making  any  other  ap-  ' 
ppintment  touching  the  faid  real  eftate.    It  yna  decreed, 

that 
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Aat  die  leofe  aad  rdcafe  wa$  a  revocation  of  die  vill^ 
and  affinned  in  die  Hbufc  of  \A>t6%. 


f  r 


IN 


Alieoatiott  to 

ftrcDgthentlie 

]>eTi2^ 


Hofley't  Cafe 
Moo.  789. 
I  Roll.  Ab. 
6i4« 


I 


$  6i«  An  alienation  made  for  die  fole  purpofe  oi 
ftrcngthening  or  giving  tStOi  to  a  previous  devife,  has, 
notwithftandingy  been  held  to  operate  as  a  revocation, 
on  account  of  the  intcmipdon  of  the  fdfin}  for, 
in  fucfa  a  cafe,  no  alteration  of  intention  could  be 
prefumed. 

5  02.  A  baftard  made  his  will,  and  thereby  devifed 
a  certain  manor ;  afterwards,  he  made  a  feoffment  of 
the  fame  manor,  to  the  ufe  of  fuch  perfons,  and  for 
fuch  eflates  as  he  had  already  declared  by  his  will.  It 
was  adjudged,  that  this  feoffment  was  a  revocadon  of 
his  wilh 


(  ii 


'  i^ 


\, 


¥ 
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\\m^ 


Latwicb  T.  5  63.  A  perfon  covenanted,  by  indenture,  to  levy 

I  Rod?  Ab.      ^  ^^  ^^  ^^  ^^  ^^  ^^^^  perfons  as  he  (hould  nominate 
6i4.  by  his  will,  and,  afterwards,  he  made  a  will,  by  which 

he  devifed  the  lands  to  certain  perfons.  He  then  levied 
Hick  T.  Mors,  ^  fine  in  purfuance  of  the  covenant,  and  it  was  agreed 
Amb.  115.      ^^i  the  fine  operated  as  a  revocadon  of  the  will. 


Fine  tod 
Kccofoy. 


3  Wilf.  Rep- 

12* 


§  64.  Where  a  perfon  who  has  devifed  his  lands 
^terwards  levies  a  fine,  or  fuffers  a  recovery  of  them, 
thefe  a£ls  wjill  operate  as  a  revocadon  of  the  preceding 
^ife« 

§  6^.  Thus»  if  a  perfon  feifed  in  fee  of  lands^  de^ 
vifes  them,  and  afterwards  levies  a  fine,  though  he 

declares  the  ufe  to  himfelf  in  fee,  or  makes  no  decla^ 

ration. 


I  "1 
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ration,  in  which  cafe,  the  old  ufe  refults  to  him  ;  yet 
this  has  always  been  held  to  be  a  revocation ;  becaufe 
the  courts  will  prefume  in  favour  of  the  heir,  that  the 
teftator  had  an  intention  to  alter  or  revoke  his  will,  by 
fuch  an  zGt  done  after  the  wilL 

5  66.  A  common  recovery  has  the  fame  effeft,  as  ^j J^^  ^- 
where  a  tenant  in  tail  made  his  will,  and  thereby  de^  io8.  * 
vifed  certain  lands,  and,  afterwards,  by  bargain  and 
fale  inrolled,  conveyed  the  fame  to  a  tenant  to  the 
pro'cipej  againft  whom  a  common  recovery  was  fuflfered 
with  voucher  of  the  tenant  in  tail,  to  the  ufe  of  hinUelf 
in  fee.  It  was  determined,  that  the  recovery  operated 
as  a  revocation  of  the  will* 

5  6'/.  Sir  H.  Turner  being  feifed  of  a  confiderable  Marwood,  • 
cftate  in  tail  male,  with  remainder  to  himfelf  in  fee,  Ip']wm!ii63, 
made  his  will,  by  which  he  devifed  his  eftate  to  his  ne« 
phew  (who  was  not  his  heir  at  law)  in  ftri£t  fettlement* 
Afterwards,  Sir  H.  Turner  fuffered  a  common  recovery 
of  this  eftate,  to  the  ufe  of  himfelf  in  fee.  Upon  the 
back  of  the  will  was  written,  "  This  is  my  will;^'  and 
afterwards,  ^^  but  not  now  fo  intended.** 


It  was  determined  that  the  recovery,  and  the  decla- 
ration of  the  ufes  of  it  to  Sir  H.  Turner  and  his  heirs» 
being  fiib&quent  to  the  will,  and  inconfiftent  therewith, 
as  declaring  the  eftates  fhould  go  to  his  heir  at  law,  and 
not  to  his  devifee,  operated  as  a  revocation  of  the  will. 
And  it  was  obferved,  that  a  common  recovery,  as  it  is 
a  folemn  conveyance  upon  record,  and  ftronger  than 
a  feoffment^  oiuft  needs  be  a  revocation ;  the  recovery, 

3  being 
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being  fuffered  by  the  tenant  in  tall,  ptaiidy  gains  aii 
abfolute  fee  derived  qfxt  of  that  eftate^tai!,  and  which 
fee  was  never  devifed :  confequently,  it  muft  be  even 
ftronger  than  the  cafe,  where  a  nun  having  lands  de- 
vifes  them,  and  afterwards  makes  a  feoffment  of  them^ 
though  to  the  ufe  of  himfelf  and  his  hein,  and  though 
this  ufe  be  the  old  ufe  and  to  the  old  eflate,  yet,  ac- 
cording to  the  feveral  cafes  in  i  RolL  Ab.  614.  it  is  » 

le  f.  66.      fevocation  ;  and  the  cafe  of  Di/itr  v.  Dljier  was  dted 
as  exactly  in  poinL 

fan*!  T,  %  68.  By  niafriage  articles  it  was  agreed,  that  the 

™"'l'  *ife*s  eftate,  whereof  (he  was  tenant  in  tail,  fliould  be 
T.  Mii.  conveyed  to  the  hufband  in  fee.  After  the  marriagCf 
the  hufband  devifed  thofe  lands ;  and  afterwards  the 
hu(band  and  wife  fuffered  a  recovery  of  thofe  lands, 
to  fuch  ufes  and  for  fuch  eftates  as  they  fliould  j<Hntl7 
appoint  i  and,  in  default  of  fuch  appointment,  to  the 
ufe  of  the  hufband  and  his  heirs.  No  appointment 
was  made.  It  was  decreed  by  Lord  HardwUke,  tha( 
the  will  was  revoked  by  the  recovery :  and  his  Lord- 
cr  431.  fhip  is  reported  to  have  faid,  "  It  is  admitted  that,  if 
*'  the  teftator  had  been  feifed  in  fee,  at  the  date  of  the 
**  will,  and  had  afterwards  fuffered  a  recovery,  that 
•*  would  have  been  a  revocation :  and  yet  the  objec- 
*'  tion  would  have  held  equally  there^  of  the  altera- 
**  tion  being  made  only  for  the  particular  purpofe  to 
*'  enable  him  and  his  wife  to  difpofe  without  any  other 
**  fonn  of  conveyance.  There  are  a  great  variety  of 
**  cafes,  and  nice  and  artificial  diftinCtions,  upon  the 
•'  ftifour  10  the  heir.  One  rule,  however,  is  certain, 
*'  that  if  a  man  is  feifed  in  fee,  and  dlfpofes  by  will^ 
4  «  and 
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*<  and  afterwards  makes  a  conveyance  taking  back  a 
**  new  eflate,  that  is  a  revocation.  So,  if  he  devifes 
^'  the  land,  and  levies  a  fine  without  any  life  declared, 
^'  this  is  a  revocation,  and  yet  he  takes  back  the  old 
^^  ufe  unaltered ;  which  is  a  prodigious  ftrong  cafe.'* 


"3 


§  69.  Vincent  Barley^   being  feifcd  of  feveral  real  parley  v. 

Lan^worthyj 

and  leafehold  cftates,  made  his  will ;  by  which,  he  de-  Amb.  653. 

vifed  all  his  real  eft ates  in  the  counties  of  Devon  and  fBro.Parl.Ca. 

Cornwall  to  the  refpondent  Lan^orthy^  in  flri£t  fet-  359- 
tlement. 


Some  years  after  making  this  will,  the  teftator  .fuf- 
fered  a  common  recovery  of  feveral  parts  of  the  eftates 
thereby  devifed,  and,  by  proper  deeds  and  convey- 
ances, declared  the  ufes  of  fuch  recovery  to  himfelf 
in  fee. 

; 

The  heir  at  law  of  the  teflator  filed  his  bill  in  the 
Court  of  Chancery,  infifting  that,  as  the  recovery  was 
fuffcred  by  the  teftator  long  after  the  making  of  his 
will,  and  as  the  teftator  did  not  republifh  the  fame,  or 
make  any  other  will  of  the  faid  eflates,  after  fuffering 
fuch  recovery,  the  will  was  thereby  revoked,  with  re- 
fpe£k  to  any  devife  therein  made  of  any  of  the  premifes 
included  in  the  recovery,  and  that  they  defcended  to 
the  heir  at  law« 


The  caufe  was  heard  before  Lord  Chancellor  Cant' 
den^  when  his  Lordftiip  ordered  a  cafe  to  be  dated,  for 
the  opinipn  of  the  Court  of  Common  Pleas,  upon  the 
following  queflion,  viz.  "  Whether  the  deed  executed. 

Vol.  VI.  I  "  and 
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•*  and  the  recovery  fuffered  by  Vincera  Darity  «»  a 
**  revocatioa  of  the  will  V  And^  the  cafe  having  becfc  p 
fully  argued  before  that  court,  the  judges  certified 
their  opinion,  that  the  deeds  executed,  and  the  reo 
very  fuffered,  by  the  teftator  Vmcent  DarUjf  vere  a 
a  revocation  of  his  will,  as  to  the  lands  cotnpiifed  in 
(he  recovery. 

The  Lord  Chancellor  decreed  accordingly;  and 
the  HoQfe  of  Ix)rds  affirmed  the  decree  as  to  tlui 

[Kiint. 

%  yo.  tn  the  cafe  of  Sehvin  t.  SrAw'n,  which  hai 
Ixen  ftated  in  a  former  chapter,  the  will,  Aoagfa 
made  before  the  return  day  of  the  writ  of  entry  on 
vtuch  the  recovery  was  Aiffered,  and  to  wUdi  it  had 
relation,  was  held  not  to  be  revoked  by  the  recovery; 
becaufe  the  bargain  and  fale  and  recovery  ought  to  "tit 
'conlider£d  as  one  traniadion,  and  as  conJtitutittg  one 
whole,  by'reibtnce'to  its  inception. 

Doc-  S  71.  The^odrine  of  prdiunptive  rerocnioni  af- 
pears  to  have  been  tarried  imadi  too  far,  and  hai  beett 
difapproved  of  by  the  ableft  judges  of  modem  tftaes. 
Lord  Mansfield  has  faid,  **  That  conflni^ve  revoCft- 
'*  lions  Contrvy  to  the  intention  of  the  teftator  o«gfat 
**  not  to  be  indulged.  And  that  Ibme  overftraincd 
**  refolutioos  of  that  fort  had  brought  a  fcandal  oa 
**  the  law;"  And  on  another  ocCafion  liis 'LorAop 
faid—'*  All  revodUioos  which  are  liot  agree^Ieto^Ae 
**  intention  of  the  teftator,  are  founded  On  artl6t£tf 
<■  and  abfurd  reafoning."   it  -  is  hbirerer   now  luUy 

•Ibtded, 


FFre 
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Retried,  that  wherever  a .  perfpn  who  has  devifed  ail 
cftate,  afterwards  makes  any  alteration  in  it,  by  ^y 
mode  of  cdnveyance  whatever,  inconfiftent  with  the 
preceding  devife  ;  or  by  which  fuch  eftate  bdcomes  iii 
any  refped  different  frdm  what  it  was  before ;  fuch 
to  alienatioil  will  operate  as  a  revocation  of  the  prior 
devife; 


tiS 


%  ^2.  By  articles  made  in  1777,  previous  to  mar-  Brydgcsv. 
riage,  the  Duke  of  Chan^oi  covenanted  that  he  would,  chandos, 
Ivithin  fix  moiiths  after  the  marriage,  caiife  various  «Vcf,Jun. 
jfreehold  and  copyhold  eflates  to  be  well  and  fufBciently 
conveyed  to  him,  to  the  intent  that  the  Duchefs  might 
become  entitled  to  dower  thereout }  and  alfo  that  he 
would  within  twelve  months  after  the  marriage  and 
aftdr  fuch  convepnces,  fettle  the  faid  efbltes,  fubjed: 
to  dower,  40  the  ufe  of  himfelf  fot  life,  remainder  td 
truftees  to  preferve  contingent  remainders ;  remainder^ 
after  the  deceafe  of  the  Duke  and  Duchefs,  to  othei^ 
truftees  for  a  term  of  years  to  raife  portions  &if 
younger  children ;  remainder  to  the  firft  and  odle^' 
ions  of  the  marriage  in  tail  male,  remainder  to  the 
right  heirs  of  the  Duke;  The  maitiagei  took  cffeft  j 
and  the  Duke  by  his  wiR,  dated  the  9th  of  January 
1780,  confirmi^d  the  articles,  and  devifed  all  the 
eftates  which  he  had  agreed  to  fettle^  in  cafe  of  failure 
of  iflue  male,  to  the  Duchefs  for  life,  r<!piainder  to 
his  dau^ters  as  tenants  in  common  in  tail,  with  other 
limitations. 


Afterwards,  (in  OSlober  1780)  the  Duke  executed 
a  ffttlement,  purpcirting  to  be  in  purfuance  and  per- 

la  forxniKQct 
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formance  of  the  articles ;  by  which  he  granted  and 
releafed  all  the  eftaies  comprifed  in  the  articles  to 
trullees,  to  the  ufe  of  himfelF  for  life  ;  remainder  u 
to  part  to  the  Duchefs  for  life,  and  as  to  another  part 
for  fecuring  a  jointure  of  2000/.  a  year  to  the 
Duchcfiii  remainder  to  trullees  for  a  term  of  1000 
years  to  fecnre  portions  for  younger  children,  nearly 
as  in  the  articles ;  remainder  to  the  firll  and  other 
fons  of  the  marriage ;  remainder  to  the  Duke  in  fee. 

Lord  Loughboreugb  laid,  that  a  court  of  equity 
could  not  adopt  different  rules,  refpe£Ung  the  tranf-  < 
million  of  ellates,  from  thofe  ellablilhed  at  law.  That 
the  fettlement  bdng  in  many  points  inconfifteiu  with 
the  articles,  and  alfo  with  the  will,  mull  be  deemed  a 
revocation  of  the  will,  and  decreed  accordingly;  and, 

r  firo.  Part,     on  an  appeal  to  the  Houfe  of  Lords,  the  decree  was 

-•.505-         affirmed. 

GoodtitlcT.  S  73.    Sir  Tbomai    Cavtt    being  feifed  in  fee  of 

.  -f^OT  Rm.    feveral  ellates,  by  articles  entered  into  previous  to  bis 
i99*  marriage  with  LadyLwfy  S&errard,  agreed  to  make  a 

provifion  for  his  intended  wife,  and  the  iffuc  of  the 
marriage  out  of  thofe  eftates.  Sir  Thomas  Cave  made 
his  will,  dated  13th  March  1791 ;  by  which  he  devifed 
his  eftates  (in  cafe  he  ihould  die  without  ilTue  of  his 
body)  to  his  uncle  the  Rev.  Charles  CavCf  and  lus  iflue 
male,  in  ftrifl  fettlement. 

.  By  deeds  of  leafe  and  releafe,  dated  25ih  and  46th 
May  1 79 1,  redting  the  intended  marriage,  and  that 
he  had  agreed,  upon  the  ureaty  for  the  faid  marriage, 

to 
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to  fettle  a  jointure  upon  Lady  Lucy.  la  confideratioa 
of  the  marriage,  and  of  the  fonune  of  Lady  Lucy, 
Sir  Thomas  conveyed  the  eflates  in  queftion  to  trullees 
and  their  heirs,  to  feveral  ufes.  And  by  other  deeds 
of  leafe  and  releafe  he  conveyed  other  eftates  to. 
tniftees  and  their  heirs,  to  the  intent  that  Lady  Lucy 
might  recdve  an  additional  jointure ;  with  a  limitation 
of  the  land  to  trullces  for  500  years,  for  better  fe- 
curing  the  payment  of  the  faid  additional  jointure. 

The  marriage  took  place  on  the  3d  of  yuM  1791, 
and  in  about  fix  iponths  Sir  Thomat  died  without  iffue, 
leaving  Sarah  Oiway  his  heir  at  law. 

A  queflion  arofe  in  a  fuit  in  Chancery,  between  the 
devifee  and  the  heir  at  law  of  Sir  Thomasy  whether 
the  deeds  of  leafe  and  releafe,  of  the  26th  May  1791, 
operated  as  a  revocation  of  the  will  ? 

By  confent,  the  parties  were  ordered  to  proceed  to 
a  trial  at  the  bar  of  the  Court  of  Common  Pleas ; 
where  a  fpeciat  verdict  was  found,  flaring  the  above 
fefls.  The  Judges  of  the  Court  of  Common  Pleas 
delivered  thdr  opinion /eriattm  on  the  fpecial  verdift ;  y|j  ^  ^^f. 
and  were  unanimoufly  of  opinion,  that  the  firft  deeds  a"d  Pull.  R. 
of  leafe  and  releafe  operated  as  a  revocation  of  the  will, 
as  to  the  lands  comprifed  therein.  And  three  of  the 
Judges  thought  the  fecond  deeds  of  leafe  and  releafe 
had  the  fame  effeft  ;  but  Lord  Ch.  Juft.  Eyre  was  of 
opinion,  that  they  did  not  operate  as  a  revocation, 

I  3  A  writ 


A  writ  of  error  was  brought  from  this  judgnicat  m 
t^e  Court  of  King's  Bench ;  when  Lord  KeAyon  b«gaB 
by  obfenTng,  thai  the  marriage  fettlcraent  tftdcuting 
the  ardcles,  and  on  which  the  principal  <]ne(&on  &*• 
pendcd,  limited  (he  reverfion  in  fee  to  Sir  TbmOi 
Cave,  his  hdn  and  affigiu  for  ever;  therefore  the 
whole  ufe  wa;  difpofed  of  fome  way  or  othei'.  Hii 
tordlhip  then  ftated  the  cafes  of  Parftru  r.  Fireman, 
wd, Sparrow  y.HardcaJile;  and  obfcrvid,  tfiat  ihs 
doctrine,  which  Lord  Harduneke  wiihed  to  eflabUfii, 
was  (his :— rfhat  any  alteration  of  the  cftate,  qr  con- 
veyance tq  ufes,  after  making  the  will,  though  the  oltt 
ufe  remained,  (which  was  the  cafe  here)  was  in  law  9 
revocation  of  the  will,  Suppofe  that  in  this  cafe  Sii 
T.  Caiie  had  jncrely  made  a  conveyance  to  the  uft  of 
liimfelf  and  his  heirs  for  ever  f  that  would  tmdoubt- 
edly  have  operated  as  a  revocatiop  of  his  will :  then 
could  the  other  ufes,  to  which  he  conveyed  the  eflate, 
make  any  alteration  ?  His  Lordfhip  faid,  it  had  beea 
fuppofed  in  the  courTe  of  the  argument,  that  the  cafe 
of  Brydga  y.  the  Duchefs  of  Cbandos  proceeded  ott 
pquitable  principles  ;  but  he  knew  that  the  Lord  Chaflr 
ceilor  meant  by  that  decifion  to  con6rm  the  dodrine, 
eftablifhed  by  Lord  Hardwich.  His  Lordlhip  con- 
cluded by  faying, — "  I  do  not  enter  into  the  reafoM, 
**  upon  whiph  all  the  cafes  have  been  determined  ;  be- 
^'  caufe  the  beft  rule  is  ^Jiare  declfu*.  But  my  op- 
'  f*  nibn  is  formed  upon  the  authority  of  all  the  cafes 
*'  from  the  time  of  Lord  RolU.  Such  were  the 
J*  opinions  of  Lord  Trevor,  Lord  Hardwicke,  and 
^f  Lpid  Mar.ifield}  the  latter  pf  whom,  though  find; 

«  ing 
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*i  iog  £iult  with  former  decifions,  thought  himfelf 
^^  fettered  \yj^  thfi  aiuhorlties.  I,  take  it  therefore,  that 
'^  the  law  of  th^  land  is  now  clearly  and  indifputably 
*^  fixed,  if  at  any  time  it  can  be  fixed ;  that  where 
^^  the  whole  eftate  is  conveyed  away  to  ufes,  though 
<^  the  ultimate  reverfion  of  it  comes  back  again  to  the 
^^  grantor,  by  the  fame  inftrument,  it  operates  as^  a 
*^  revocation  of  a  prior  will.  That  being  the  law,  I 
««  am  bound  (how  unfortunate  foever  it  may  be  in  thi$ 
^^  cafe)  to  give  my  opinion  in  &vour  of  the  de» 
«<  fendant ;  and  confequently  the  judgement  qf  the 
^^  Court  of  Common  Pleas  mufl;  be  affirmed. 

The  Caufe  coming  on  again  in  the  Court  of  Chan*  3  Ve£  Juiu 
eery  upon  the  equity  referved,  the  court  was  dfarly  of 
opinion,  that  the  will  was  revoked  in  equity,  as  well    '• 
|S  at  law,  and  decreed  accordingly.    And,  on  an  ap-  7  Bro-  ^^ 
peal  to  the  Houfe  of  Lords,  the  decree  was  affirmed. 

S  74.  In  the  cafe  of  a  revocation  by  the  execution  Parol  EW- 
of  a  conveyance  of  lands,  fubfequent  to  a  devife  of  j^SaSfiUc 
diem,  parol  evidence  is  not  admiffible  to  prove  that 
the  teflator  meant  his  will  ihould  remain  in  force,  and 
lyurevoked  by  the  fubfequent  conveyance. 

S  JS^  ^  *«  cafe  of  Goodtitle  v.  Otway^  the  plamtiff  «  ^cf.  Jutu 
went  into  evidence  in  the  Court  of  Chancery  of  the 
teftator's  converfations  with  his  lady  and  the  attorney, 
who  prepared  all  the  inftr uments,  to  fliew  the  motives  for 
making  the  will,  and  that  the  teftator  had  no  intention 
to  revoke  it,  and  after  the  marriage  referred  to  it  as 
his  will.    But  the  Lord  Chancellor  v^s  clearly  of 

1 4  opinion 
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opinion  that  the  parol  evidence,  being  evidence  of  a' 
TcpublicatioD,  if   any  thing,  could  not   be   received. 
That  if  the  deed  did  not  affied  the  will  at  taw,  it  was 
out  of  the  queftion ;  if  it  did,  he  could  not  fet  it  up 


t  H.  Blaclu 
R.516. 
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§  y6.  A  conveyance  obtained  by  fraud,  will  not  a  fraudulent 

operate  as  a  revocation  of  a  prior  devife,  becaufe  when  jg^J^^ero* 

fuch  a  conveyance  is  fet  afide,  it  is  confidered  as  4  mere  ^tion. 
nullity. 

S  77.  Francis  Hawes  being  feifed  of  the  reverfion  Hawcs  t. 
in  fee  of  an  eftate,  fubjed  to  the  life  intereft  of  his  fa-  jBi*.  R.  i5<* 
ther,  made  his  will,  and  thereby  difpofed  of  it.  The 
teflator's  father  afterwards  obtained  from  him  a  con- 
veyance of  his  reverfion  by  fraud.  And  the  Court  of 
Chancery  having  directed  the  deed  to  be  delivered  up, 
to  be  cancelled,  faid  it  was  no  deed,  and  therefoitt 
could  not  operate  as  a  revocation  of  the  will. 

$  78.  A  mere  alteration  of  the  quality  of  an  eftate.  Nor  an  Alte- 

without  any  intention  of  varying  the  quantity  of  the  "^^^  ^^^ 

intereft,  or  the  difpofing  power  of  the  owner,  will  not  EiUte. 
operate  as  a  revocation. 

S  79.  Thus  where  a  man  haviqg  feoffees  to  his  ufe,  |  i^oll.  Ab. 
before  the  flatute  aj  Hen.  8.  devifed  the  lands  to  <^i^-pl-3* 
another ;  and  afterwards  the  feoffees  made  a  feoffment 
of  the  land  to  the  devifor.  It  was  agreed  that  this 
feoffment  did  not  operate  as  a  revocation  of  the  de- 
vife; for  after  the  feoffment  the  devifor  had  the 
fame  ufe  which  he  had  before. 

§  80.  It  follows  from  this  cafe  that  the  acquifition 
of  the  legal  eilate  alone,  will  not  operate  as  a  revoca- 
tion of  a  devife.    And  Lord  Hardwicke  has  faid  that   Amb.'tt9. 
if  a  perfon  having  an  equitable  eftate,  makes  his  will,   ^ 

and 


vnuamk  J^  afierwds  tikeaia;QMUEeyuai  i^  the  le^  cQale, 
!*?•        it  is  ODI  a  revocation^ 

I„  $  8f.  It  has  been  determiiied  upon  the  lame  p^ 

feoT  •     dplet  that  the  mere  change  of  a  tniftee  does  not  create 
a,rerocation  of  »  prior  deviie, 

, ,,  S^  83.  W*  Watts  devUed  all  his  real  eftatas  tf>av&ea 

^<*?' .  upon  certain  truftt.  He  aften^^E^  sutd*  ^  V>^ 
ncuing  that  fince  the  publication  of  hiy  will  be  hxl 
contmded  for  ths  purcbale  of  certajin  i^a^  aad 
thereby  dirc&ed  the  truftees  aitd  executort  nam^in, 
his  will,  to  pay  th&purchalV  m^Ofrf^  g^d  &at  the  ivA 
purchafed  premiTes  Aiould  be  conv^ed  to  the  fame 
uies  as  he  had  declared  coiuierniiig  hit  other  (ftatei. 
Afterwards  the  t«ftator  hviUitlf  coppl^m)  the  pntr 
chafe,  and  toot  a  coQTeyance  of  the  ^tes  to  tnifteei 
in  truft  hr  himielf  and  his  bars.  Th«  ^udUon  vaii 
whether  the  coiiTeyance  of  the  new  purchafed  lands 
to  th4  truftees,  fublequ^t  to  th9  codicU,  was  aot  > 
revocation,  the  teftator  at  ths  time  of  making  the 
codicil  havmg  only  a  truft  eftatei  ^4  the  vendor 
beisg  a  truftee  for  hifn,  fo  that  hdorc  his  death  the 
legal  eftftte  va«  eonv^gd  to  other  iniftees*  Lord 
Sfith^xfl  decreed  there  was  bo  mroc^tion,  relying 
much  on  the  general  propofition  laid  down  by  Lord 
Hardivicke  in  Parfom  v.  Freemant-^**  That  where  a 
:.  749.  "  man  has  an  equit3d>le  interest  ip  fee  in  an  eftate, 
*'  and  afterwards  takes  a  conveyance  of  the  legsl 
*<  eftme  to  the  Uxan  ^es,  this  is  no  revocation." 

S  83.  Sir 
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^83.  Sir  John  Gibbon  hamg  mortgaged  his  efbttei  Doc  y.  Pott, 
in  fee,  and  then  made  his  will  by  which  he  devifed  J^*  ^^' 
them.  Afterwards  he  paid  off  the  mortgage,  and 
tb6k  ^  conveyance'  of  the  ellate  to  a  traftee  fos  hun- 
felf.  And  the  Court  of  King^s^  Bench  held  that  tMs 
behg  no  more  than  a  bare  change  of  a  truftee  the  will' 
^s  not  revoked. 


5  84.  A  petition  beroreen  tenants  in  common  does  ^or  t  Parti* 
Itot  opaate  as  a  revocation  of  a  prior  devife,  even  ^"" 
l&dagh  ttith  partition  be  corroborated  by  a  fine. 

§  85.  Dorothy  Kirhy  by  her  will,  taking  notice  that  Lusher  n 

4ie  was  tenant  in  common  with  another  perfon>  de-  g  \^.*Abt 

tifed  her  moiety  to  truftees.    She  afterwards  by  inden-  '4*'--^ 

ture  between  her  amd  the  other  tenant  m  commoa  169. 

covenanted  to  levy  a  fine  of  aH  the  premifes,  and  BiltingWit 

declared  the  nfes  thereof,,  as  to  certain  farms,  €^r.  T.  Riym, 

S40* 

J)eing  one  mQiety,  tcjkmhy  Kirby  and  her  heirs,  and 
as  to  other  farms,  Isfc.  being  the  other  moiety,  to  the 
other  tenant  in  common,  and  her  heirs,  and  a  fine 
iras  levied  accordingly.  A  queftion  having  arifen 
whether  this  deed  an4  fine  operated  as  a  revocation  of 
the  will,  the  Lord  Chancellor  referred  it  to  the  Judges 
of  the  Court  of  King's  Bench,  who  gave  their  opinion 
that  they  were  not  a  revocation,  with  ^hich  the 
Chancellor  agreed,  ^d  de(:rep4  accordingly, 

§  86r  But  where  a  partition  is  made,  and  a  fine  is  Unkb  it  ex- 
levied,  not  merely  to  etta|)Ii{h  the  partition,  but  alfo  ^iy  *  *""  "'^^'^ 
for  another  purpofe^  and  the  eftate  in  the  land  is 

z  altered 


T.clt.d 
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altered,  it  will  then  opeiate  as  a  revocation  of  a  former 
devife. 

§  87.  Henry  and  Robtri  Tickner  bemg  CciCed  of  an 
elUte  in  gavelkind,  Robert  devifed  bis  undivided 
moiety  to  his  wife  in  fee.  Afterwards  by  deed  of 
partition  and  fine  alt  the  gavelkind  eftate  which  Robert 
had  devifed,  was  allotted  entirely  to  Robert,  to  fuck 
ufes  as  he  (hould  appoint  by  deed  or  writiaj;,  and  in 
de&ult  of  fuch  appointment  to  him  in  fee.  Lord  Ch. 
Jull.  Lee  after  mature  deliberation  held  this  tranladioii 
to  be  a  revocation  of  th;  will. 

§  88.  A  conveyance  to  revoke  a  will  mu/l  be  of 
the  whole  eftate,  and  muft  extend  as  far  as  the  ap- 
pointment which  the  will  has  made,  for  if  it  is  but  of 
a  part,  it  afiefts  the  will  no  farther  than  that  part 
goes ;  if  it  is  of  a  particular  intereft  only,  it  will  not 
operate  as  a  revocation  of  the  reft. 

%  89.  It  has  been  determined  upon  this  ground  that 
a  leafe  made  of  lands  already  devifed  by  will,  only 
operates  as  a  partial  revocation,  or  a  revocation  frt 
ianto,  of  fuch  will. 

§  go.  A  perfon  devifed  his  lands  to  his  eideft  fon, 
and  afterwards  made  a  leafe  of  them  for  thirty  years 
to  Iiis  fecond  fon  to  begin  after  his  death.  It  was  rc- 
folved  that  this  leafe  only  operated  as  a  partial  revoca- 
tion of  the  will,  quoad  the  ieafe,  for  both  might  welt 
ftand  together.    But  if  the  leafe  had  been  made  to 

the 
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the  devifee,  then  it  would  have  been  a  revocation,  be-    Coke  v. 
caufc  they  would  be  inconfiftent  with  one  another.  Cro.  Ia/40. 

§  91.  Although  a  mortgage  in  fee,  made  after  the  Hallr. 

publication  of  a  will,  is  a  revocation  of  fuch  will  at  j  y^^j,' 

law,  yet  in  equity  it  is  only  a  revocation  pro  tantOj  3  Atk  805. 

and  the  equity  of  redemption  (hall  go  to  the  devifee.  334, 

§  92.  But  if  lands  are  devifed  to  a  perfon .  in  fee,  Harknefs  t. 
and  the  tcftator  afterwards  mortgages  them  to  the  p^^^^^Vl 
devifee,  it  is  a  revocation  in  toto^  being  inconfiftent   5'4- 

with  the  devife. 

« 

§  93.  A  conveyance  for  railing  money  to  pay  debts,    Vernon  ▼. 
being  only  made  for  a  particular  purpofe  will  only    in  Cha.  32. 

.       r  •       J     T      /•      Ogle  V.Cook, 

operate  as  a  revocation  pro  tanto  or  a  prior  devife^  10    ^{^^^  ^  ^^ 
far  as  relates  to  the  payment  of  the  debts  j  and  no   ^*  59«» 
farther* 

§  94.  But  where  a  perfon  after  having  made  his  Kcnyon  v. 
will,  executed  a  conveyance  in  truft  for  payment  of  iVcf.jua. 
debts  in  a  fchedulc,  and  inftead  of  declaring  the  ufes  ^®* 
to  himfelf  in  fee,  after  payment  of  the  debts,  he  de- 
clared that  the  truftces  (hould  convey  to  fuch  ufes  and  Tlckner  v. 

7'ickiicr 

purpofcs  as  he  by  deed  or  will  fhould  appoint,  and    Ante, 
for  default  of  appointment  to^  himfelf  in  fee,  it  was 
held  to  be  a  revocation. 

S  95*  With  refpeft  to  leafehold  eftates,  it  has  been    Rcvocatwot 
long  fettled,  that  a  furrender  of  a  leafe  for  lives,  and    ©tLcafcholds. 
the  taking  a  new  leafe  will  operate  as  a  revocation  of 
a  former  devife  of  fuch  new  leafe ;  for  the  teftator 
by  the  furrender  divcfts  himfelf  of  his  whole  eftate 

'  3  «» 
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in  the  old  leaTe,  and  acquire  a  new  eftate  by  lite 
renewal. 

MvwowIt.  S  96-  Sir  if.  A£ir«wft/ bang feifed  of  aneftatefb^ 

Tp/Woh.       *^^^  ^'*^  ***^  **^  **"  ArchbUhpp  of  Tor*,  made 
1^.  tus  will  by  wbich  he  derifed  this  leafe.     He  a&a- 

wards  furrendered  it,  and  took  a  new  leafe ;  it  wu 
determined  that  this  Turrender  and  renewal  operated 
at  a  revocadan  of  the  devile  of  the  leafe ;  for  by  tlu 
(itrrender,  the  telUtor  had  put  all  out  of  him,  had 
^divefted  himlelf  of  the  whole  intereft,  fo  that  there 
being  nothing  left  for  die  devife  to  work  upon»  du 
will  mud  fail ;  and  die  new  purchafe  bong  of  a  free- 
hold defcendible,  could  not  pafs  by  a  will  nude  before 
fuch  purchafe. 

GiltoBT.  S  97>  'A  purchafe  of  the  revcrfion  eiycftint  oni 

Hanraclct        jg^fg  fo,.  jjygg^  ^]j  operate  ai  a  revocation  fro  tanit 

of  a  derife  of  fuch  eftatet  for  livei,  for  the  lame 

reafon* 

S  98.  Although  a  term  for  years  acquired  af^  the 

making  of  a  will  pafles  by  it,  yet  if  a  teftator  deriTu 

*-  a  tenn  for  years,  of  which  he  is  then  poflefled,  wi 

afterwards  furrenders  it,  and  takes  a  new  term,  tbis 

will  operate  as  a  revocation  of  the  new  -tenn. 

AliMr  T.  S  99'  A  perfon  devifed  certain  college  leafcs  fbi 

J*^'  years  to  his  mother,  upon  certain  trufts.     The  tdlatoi 

RndKoneT.  afterwards  furrendered  the  college  leafes  thus  gives, 

s  Vef.  418.  and  took  new  leafes.    Lord  UardwUke  decreed  that 

*5^  t**e  devife  was  revoked. 

1  Bro.  Reg, 

s«l.  .  5  I00<  li 


5  ido.  If  hiirw^er  the  words  of  a  ivill  iliew^hat  it 
^zs  the  tdftator^s  intehtidn  to  diQiofe  of  all  terms  •  fiir 
years,  whereof  he  fbo^kl  dk  piyflbfled,  a^roiewed 
term  will  {tefs,  f6r  a  termfor  yeiirs  bdng  only  a  chat*     . 
tel,  there  is  no  ifeceflity  for  a  poffieffion  at  the  dme  Aateclus« 
Wheb  a  devife  of  it  is  made,  or  of^a  cOndmUuiGe  of     ^^* 
fhch  pcffeffion  till  &e  teftator't  deadi. 

$  ici.  A  perfon  devifed  in  the  foUowxi^  ^o^ds } 
**  As  to  all  and  Angular  my  leafehold  eftate,  goods, 
<^  chattels,  and  perfdnal  eflate  wfaatfbever,  I  give  the 
**  fame  to  my  daughter."  The  telbtor  after  making 
this  will  Yesiif^hdz  teafe  for  yearswith  the  Dean-  and 
Chapter  ofWlfu^otymd  Uxd  HardwUke  heldthu 
ihis  pafled  by  the  will. 

§  102.  Although  a  furrender  and  admittance  of  a  Revocation  of 
copyhold  tenant,  operates  in  moft  cafes  as  a  revocation  C*1*y^®^^»' 
of  a  prior  will  of  fuch  copyhold,  yet  it  has  been  de- 
termined that  an  admittance  to  a  copyhold  grounded 
on  a  prior  furrender,  does  not  operate  as  a  revocation 
of  an  intermediate  will. 

S  103.  B.  North  in  1724  furrendered  certain  copy-» 
holds,  fiat  tonfiderarion  of  marriage,  to  the  ufe  of 
himfelf  !for..Ji&,  remainder  to  his  wife  for  life,  re- ' 
mainder  to  the  children  of  the  marriage  in  tail,  re* 
mainder  to  hitnfelf  m  fee.  In  May  1725  he  furrendered 
the  fame  premifes  to  the  ufe  of  his  will,  and  in  Jpril 
174^3  h^  >^de,  his  will,  by  which  he  devifed  them  to 
his  wife  in  fee.  In  May  1751,  he  was  admitted  ac* 
cording  to  the  terms  of  the  firft  furrender ;  and  the 

queftion 


^f. 

I 
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queftion  was,  whether  this  adniittance  operated  as  2 
revocation  of  his  will.  Lord  Mamfield  laid,  that  this 
cafe  was  diredly  within  the  principles  of  the  cafe  of 
Selwin  v.  Selwin^  that  the  whole  of  a  conveyance  fliail 
betaken  together,  and  the  feveral  parts  of  it  fball 
relate  back  to  the  principal  part,  fo  that  either  no 
alteration  at  all .  was  made  by  the  admittance,  or  if 
there  was  any,  yet  the  admittance  (hould  have  relation 
back  to  the  time  of  making  the  furrender,  therefore 
the  admittance  did  not  operate  as  a  revocation.  The 
other  Judges  concurred  in  the  fame  opinion,  and  all 
Cunningham,  agreed  that  after  the  furrender  in  1724  to  the  ufes  of 
Hem.  90.    '    the  marriage  fettlement  the  reverfion  ftill  remained  in 

B.  North  y  and  that  no  alteration  or  change  of  eilate 
happened  in  this  cafe. 
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i  Section  li 

A  S  a  will  of  land  is  ambulatory  during  the  life  of  gjjjj^^^"* 

the  teftator,  and  may  be  revoked  by  him  at  any 
time  before  his  death,  fo  it  may  be  republifhed ;  and 
a  republication  of  a  will  has  a  twofold  cfftGty  firft.  To 
give  a  will  idl  the  efie£l  of  i,  will  made  at  the  time  of 
its  republication;  and,  fecondly,  To  fet  up  and  re- 
eftablifli  a  will  that  has  been  revoked* 


S  2.  The  firft  mode  of  republifliihg  a  will,  is  by  a  kc-cxecutlon 
re-execution  of  it  j  and,  although  it  was  held  Before  cJ^^^^^^^'' 
Ae  ftatute  of  fraudsj  that  any  Words  importing  all  in- 
tention to  republifli  a  *ill,  amounted  to  a  repiiblica- 
tion,  yet  it  is  now  fettled,  that  an  fexpfefs  republication 
of  a  will  muft  be  attended  with  the  fame  circumftances 
Aat  are  necefiary  to  its  firft  publication  j  for,  other- 
idfe,^  the  ftatute  of  frauda^liould  be  evaded* 


M«rtm  V. 
Savage, 
I  Yd.  A 


440. 
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at  S  3-  ^*  '"^'^  formerly  held,  that  after  the  ftatute  of 

frauds,  there  could  be  no  devife  of  lands  by  an  implied 
■Ik-      republication,  for  the  p;q>er  on  which  (he  devife  va 
go,      contained  ought  to  be  re-executed.     But  it  was  aftcr- 
'**  '•     wards  determined,  that  a  codicil  duly  attefted  and  an- 
nexed to  a  will,  or  referring  to  a  will,  fliould  operate 
'  '        as  a  republication  of  fuch  will,  fo  as  to  make  it  take 
efieft  irom  the  execution  of  the  codicil ;  by  which 
means,  lands  purchafed  after  the  execution  of  the  will, 
and  before  the  execution  of  the  codicil,  pafs  by  it. 

7  T.  S  4-  ■A  perfon,  by  a  codicil  executed  according  to 

'*  ^1  the  ftatute  of  ft^uds,  reciting  that  be  had  made  his  w31, 
a-  85.  added,  "  I  hereby  ratify  and  confirm  my  faid  will, 
*'  except  in  the  alterations  after  mentioned."  It  was 
decreed,  that  the  teflator's  figning  and  publifliing  this 
codicil  in  the  prefence  of  three  ^tnefles,  was  a  repub- 
lication of  his  will,  and  both  together  made  but  one 
will ;  and,  therefore,  that  lands  purchafed  after  the 
execution  of  the  will,  and  before  that  of  the  codi<^ 
paiTed  by  it.  And  upon  an  appeal  to  die  Houfe  of 
Lords  the  decree  was  affirmed. 

T.  $  5-  A  teftator,  by  a  codicil  written  on  the  back  d 

Ws  will,  gave  additional  legacies  and  annuities,  ratifr- 
ing  and  confirming  his  will,  and  attefted  by  three  mt- 
1  neffes,  in  thefe  words :  "  This  will,  with  the  fever^ 
«  additions  and  alterations  above,  was  iigned,  fcalcd» 
«  and  republifhed  by  the  telbtor  as  his  bft  will  an^ 
**  teftament,  in  the  prefence  of  us  the  fubfcribing  vit- 
**  ndTes."  He  afterwards  made  another  codicil  ot  %. 
feparate  piece  of  paper,  which,  though  not  dated,  «< 

agreed 
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agreed  to  have  been  made  about  four  or  fiye  days  before 
his  death,  in  prefence  of  three  witnefles  ;  reciting,  that 
having  in  his  will  appointed  feveral  limitations  and  re« 
mainders  of  his  eftate,  fome  of  which  were  not  agree- 
able to  his  prefent  intent,  he  revoked  fo  much  as  fhould 

•  •  • 

be  found  inconfiftent  with  that  codicil,  ratifying  and 
confirming  the  other  parts  which  fhould  not  interfere 
therewith.  The  atteftation  of  which  paper  was,  "  Sign<« 
*^  ed,  fealed,  publifhed,  and  declared  by  the  teftator, 
^*  as  a  codicil  to  the  lail  \^U  and  teftament/' 

Sir  7.  Strange  M.  R.  was  of  opinion,  that  the  firft 
codicil  amounted  to  a  republication ;  it  anfwered  the 
idea  of  a  republication,  being  indorfed  on  the  will,  and 
attefted  as  the  ftatute  required,  the  *^vord  republifhed 
was  ufed,  which  put  it  out  of  doubt ;  but  if  not,  it 
would  have  amounted  to  a  republication,  as  operating 
by  additional  charge  on  the  real  eftate,  and  then  con- 
cluding by  ratifying  and  confirming  the  wilL  That  in 
Ittl  cafes  of  republication,  no  preclfe  form  of  words 
;was  neceflary ;  but  any  denoting  the  continuance  of 
the  teftator's  mind,  fo  far  as  he  made  no  alteration, 
would  do,  I  Roll.  Ab.  Sij.  (Z.  i.).  He  was  alfo  of 
opinion^  th^t  the  fecond  codicil  amounted  to  a  re- 
publication* It  was  an  exprefs  declaration  that  the  reft 
of  his  intent,  not  inconfiflent  therewith,  fhould  con* 
dnue  and  be  confirmed.  It  might  be  mifchievous  to 
conltrue,  that  no  republication  could  be  but  by  the 
(eflator's  t^ng  the  will  in  his  hands  and  republifhing 
that  by  indprCement  on  it,  or  annexing  the  codicil  to 
the  will  itfelf ;  the  law  in  favour  of  the  pow^r  of  de» 
vifing  had  difpenfed  with  many  forms  of  expreffion 

K  2  which 
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which  would  be  abfolutely  necdTary  in  other  ioftru- 
ments,  and  will  infer  republication  from  an  ad  done  as 
in  I  Roll.  Ab.  617.  The  perfon  intending  to  republilb 
might  be  at  a  diflance  from  the  will  itfelf,  or  might  not 
have  it  in  his  power,  by  its  being  in  anothsr^s  cuftody, 
and  might  know  the  fubftance,  though  he  could  not 
repeat  the  particulars. 

$  6.  The  preceding  cafes  appear  to  eftabUlh  the  pro- 

pofition,  that  where  a  codicil  ratifies  andconfirmta 

:>ran  t.         wilt,  it  Operates  as  a  republication  of  it.     And  Lord 

fb 'o'lk       Hardwicke  feems  to  have  been  of  this  opinion.    But, 

'ef.  491.      in  fome  fubfequent  cafes,  it  was  held,  that  a  co<ficil 

which  was  not  annexed  to,  or  incorporated  in  the  vill, 

would  not  operate  as  a  republication  of  it,  unlefs  an 

intenticm  to  republilb  appeared. 


lb.  571. 


L  Gen  T.  5  7*  Thus,  it  18  laid  down  by  Lord  Camden,  that 
a  codicil  oiily  operates  as  a  republication  of  a  will  in 
two  cafes,  ill.  By  bebg  annexed  to  it:  and,  2d,  By 
the  contents  {hewing  the  intention.  And  his  Lordihip 
decreed,  in  the  cafe  cited  in  the  margin,  that  the  viH 
was  not  republifhed  by  a  codicil,  becaufe  the  codial 
was  not  annexed  to  the  will }  and  there  was  nothmg  in 
the  codicil  which  fliewed  any  intent  in  the  teftator  to 
rcpublilh  the  will. 

{  8.  The  dodrine  laid  down  by  Lord  Camden  ia 
the  above  cafe  appears,  however,  not  to  have  been 
aiTented  to,  but  that  eftablilbed  in  Acberley  v.  Yefm 
to  be  ths  better  one 

S  9.  A  tet 
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§  9.  A  teftator  by  a  will  properly  executed^  devifed  Bametv. 
all  his  eftates  in  the  county  of  Kent  that  he  might  die  ,  Vct  Jatt. 
feifed  or  poflefled  of,  to  truftees,  upon  truft  to  fell  4^^« 
them  to  pay  his  debts,  aad  then  to  apply  the  Remain- 
ing produce  to  various  purpofes.  Afterwards  he  pur* 
chafed  other  lands  in  Kent  fubjed  to  a  mortgage,  and 
covenanted  in  the  purchafe  deed  to  pay  the  mortgage 
money  and  gave  a  bond  to  indemnify  the  vendor. 
Afterwards  by  a  codicil  dated  29th  November  1784, 
which  he  defcribed  to  be  a  codicil  to  his  lafl  will  and 
teftament,  he  made  fome  flight  alterations  in  his  will, 
and  declared  that  he  ratified  and  confirmed  it.  The 
codicil  was  begun  upon  the  lafl  iheet  of  the  will,  and 
finiihed  upon  another  (heet,  and  was  executed  in  the 
prefence  of  two  witnefles.  He  afterwards  made  ano* 
ther  codicil,  which  he  began  upon  the  laft  fheet  of 
the  firfl  codicil,  and  finiihed  upon  another  fheet,  and 
which  was  executed  in  the  prefence  of  three  witneiles. 
By  the  fecond  codicil  he  revoked  a  bequeft  of  five 
(hillings  per  week,  given  by  the  will  to  his  father, 
and  another  legacy;  and  inftead  of  the  latter  gave 
the  legatee  one  moiety  of  two  leafehold  houfes,  and 
coi^cluded  thus  :  "  In  witnefs  whereof  I  the  faid  tef- 
*•  tator  have  to  this  my  writing,  contained  in  this  and 
«  part  of  the  faid  (heet  of  paper  which  I  declare)  to 
^^  be  a  farther  codicil  to  my  faid  lafl  will  and  tefta- 
*^  ment,  and  which  is  to  be  accepted  and  taken  as 
*^  part  thereof,  fet  my  hand  and  feal :  that  is  to  fay, 
<«  my  hand  at  the  bottom  of  the  faid  preceding  (heet, 
<^  and  niy  hand  ajid  feal  to  this  laft  fheet  thereof,  this 
**  airhO^oberijiiy  in  the  prefence  of  three  witnefles." 
The  quefUon  was,  whether  the  Cecond  codicil  was  a 

K  3  republication 
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Kpublicadon  of  the  will  fo  ts  to  pafi  to  the  truAce* 
lands  purchafed  after  the  date  of  the  will. 

Lord  Commiflioncr  Eyre  delivered  the  (pinion  of 
the  court  and  faid,  that  upon  looking  into  the  cafes  of 
^cberUy  v.  Vertuny  and  the  Atterfiey  General  t. 
Downing,  the  queftion,  if  it  was  not  to  be  confidered 
as  determined,  and  fo  determined  as  that  the  court 
could  hardly  confider  itfelf  at  liberty  to  review  it, 
woiiid  be  a  queftion  of  great  diiEculty ;  for  it  fecmed 
to  him  that  thofe  two  cafes  were  in  dired  oppofition 
to  each  other.  The  latter  was  determined  by  a  very 
able  Judge,  and  having  the  former  before  him,  which 
increafed  the  difficulty.  But  it  feemed  to  him  uptn 
the  bcft  confideration,  that  the  former  cafe  was  fo 
determined,  and  was  of  fuch  authority,  that  every 
thing  mud  yield  to  it.  The  principle  that  a  codicil 
atteiled  by  three  witneffes,  fliall  be.  a  republication 
feemed  intelligible  and  clear.  The  teftator's  acknow- 
ledgement of  his  former  will,  confidered  as  his  Uft 
will  3t  the  execution  of  thie  codicil,  if  not  direftly 
exprefled  in  that  inflrument,  mull  be  implied  from  the 
nature  of  the  inflrument  itfelf,  becaufc  by  the  nature 
of  it,  it  fupjpofes  a  former  will,  refers  to  it,  and  be- 
comes part  of  it,  and  being  attefted  by  three  wimeffes, 
his  implied  declaration  and  acknowledgement  fcctni 
alfo  to  be  attefted  by  three  witneffes ;  before  the 
ftatute  it  was  no  part  of  the  effence  of  the  obligation, 
that  the  will  fhould  be  re-executed.  Any  thing  that 
expreffed  the  teflator's  intention,  that  the  will  fhoulfJ 
be  confidered  as  of  a  fubfequent  date,  was  fufficient. 
Since  the  ftatute  re-exccution  of  the  will  is  not  necef- 

&ry; 
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fary ;  nothing  more  is  required  than  a  writing  accord- 
ing to  the  provi&ons  of  the  (latute  exprefling  that 
intent  Therefore  Lord  Hardwicke  might  well  fay,  he 
faw  no  great  difference  between  the  words,  ^^  I  defire 
"  this  codicil  may  be  part  of  my  will,"  and  the  words 
*'  I  republifh  it,"  which  it  was  there  admitted,  would 
have  done.  In  the  Attorney  General  v.  Downing^ 
Lord  Camden  fuppofes  a  particular  intent  to  republifh 
ought  to  appear ;  and  that  annexation,  or  particular 
expreflions  in  the  codicil  would  demonftrate  that 
intention.  If  that  was  neceflary,  not  only  Lord 
Hardwicke^  opinion  could  not  iland,  but  neither  could 
Acberley  v.  Vernon ;  for  there  was  no  particular  intent 
to  republifh ;  but  the  teftaCor  referred  to  ^the  will,  > 
made  alterations,  and  gave-  fufHcient  demonftration, 
that  when  making  and  executing  the  codicil  he  con- 
fidered  the  will  as  his  will ;  and  from  that  a  republi- 
cation was  implied  :  But  it  was  not  particularly  in  his 
thoughts  to  do  any  formal  afl  of  republication.  Upon 
confidering  thefe  cafes  he  confefled  he  inclined  to  ftand 
upon  the  general  propofidon  flated  by  Lord  Hard* 
wicke^  to  fhew  the  will,  in  the  cafe  before  them,  was 
republiihcd.  This  cafe  had  auxiliary  circumflances 
which  might  feem  to  bring  it  within  the  Attorney 
General  v.  Downing  y  for  the  teflator  exprefsly  de- 
clared by  the  original  will,'  that  he  meant  it  to  operate 
upon  all  the  lands  he  fhould  die  feifed  or  poffeffed  of. 
If  he  had  not  adually  incorporated  them  together,  he 
had  infeparably  annexed  the  codicil  to  the  will,''not  by 
a  wafer  or  wrapper,  or  any  thing  dehors  the  inftru- 
ment ;  but  by  what  he  called  internal  annexation,  and 
that  of  fuch  a  kind  that  all  the  papers*  taken  together 

K  4  might 
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might  be  confldered  u  publilbed,  when  the  codicil  «S| 
executed.  But  he  was  afraid  to  rely  vpoR  thfk  drcum; 
{lances  for  fear  of  intrenching  upon  the  ftatute,  by 
raifmg  evidepce  out  of  circumftances  in  their  natuie 
parol.    The  general  ground  was  fafer  and  better. 

)t  was  decreed  that  the  codicil  operated  9s  a  repub* 
lication  of  the  will. 

§  10.  The  doctrine  laid  down  by  X^rd  Gommi& 
fioner  Eyre  is  confirmed  by  the  following  cafe. 

Mr.  Piggati  made  his  will  duly  attpftcd,  by  whic(i . 
}ie  devifed  all  his  real  -ellates  ,whatfoevcr  to  iruftees, 
ppon  feveral  trufts.  The  tfftator  tnade  two  codicils  to , 
his  will  which  only  related  to  perfonal  eftate,  but  were 
duly  attefled,  the  fecond  of  which  contained  thefii. 
words-r"  To  be  annexed  to  my  laft  will  and  teftamcnt- 
f  and  made  part  thereof  to  ^  intents  and  puqjofes-" . 
The  teftatpr  had  purchafed  a  real  eftate  prior  to  the 
making  of  the  fecond  codicil,  and  the  queftion  w«i  ■ 
whether  the  codicil  operated  as  a  republication  of  th* 
Ijpili,  fo  aif  to  pafg  that  eftate, 

Sir  W.  Grai^t,  H.  R.  after  ft^ting  all  the  preceding 
cafes,  faid  t^e  Lords  Commiflioners  in  Sarves  v.  Crevit  • 
appearefi  to  have  heltl  that  in  Acberley  y.  Vernon  it 
>vas  eftabljibed  th^t  ^very  codicil  duly  attefted  ouglU 
to  be  held  a  republication,  and  to  have  adopted  and 
aSed  upon  that  rule  in  that  cafe.  Their  opinion 
feemed  to  be  that  the  codicil  was  incprporated  in  the 
will.  The  general  propofitiqn  referred  to  by  L^ml 
Commil^oiief 
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CwKiXsiSioxiec  Eyre  was,    that  the  execution  of  a 

/codicil  fliould  in  all  cafes  be  an  implied  republication* 

Lord  Commiffioner  Eyre  ftated  the  particular  circum- 

ilances  in  that  cafe,  amounting  to  what  he  called 

jntemal  evidence  of  annexation :  the  firft  codicil  which 

was  not  duly  executed  was  begun  upon  the  laft  fheet 

of  the  will,  and  the  codicil  duly  attefted  was  begun 

upon  the  lad  fheet  of  th^t  codicil.    But  Lord  Coniii 

jniilioner  Eyre  inclined  to  think  annexation  could  have 

po  tStdiy  and  they  abandoned  that  ground  for  fear  of 

intrenching  upon  the  ftatute,  by  raifing  evidence  out 

of  circumftances  in  their  nature  parol,  and  took  the 

general  ground  as  fafer  and  better.    Undoubtedly 

tjierefore  that  cafe  was  determined  upon  that  general 

gfound.     It  would  be  impof&ble  without  contradi&ing 

that  cafe,  which^  ^s  it  laid  down  a  general  rule,  he 

hadjio  difpolition  to  do,  to  determine  in  this  cafe 

againft  the  republication.     Except  that  fingle  circum- 

{lance  which  Liord  Commiffioner  Eyre  exprefsly  laid 

out  of  the  queftion,  the  annexation,  there  was  no 

fubitantial  difference  between  that  cafe  and  this.    That       , 

afforded  a  certain  rule,  and  if  he  departed  from  that, 

it  would  pnly  b^  to  fet  every  thing  loofe  again,  and 

not  to  get  back  to,  what  he  thought  the  better,  the 

pld  rules,    for  then  Acherley  v.  Vernon  would  be  in 

the  way.    He  was  therefore  difpofed  from  the  conve*  vide  Lorf 

nience  of  adhering  to  fettled  rules,  and  deference  to   J^^^ch^J. 

former  decifions,  to  hold  the  codicil  a  republication,   mondciey, 

And  decreed  accordingly,  138^™    ' 

§11.  But  where  the  effeft  of  a  codicil  is  confined  Unkft  con- 
(g  thp  }^4;  dfYifpd  by  the  will  to  which  it  is  annexed,  5"^r^?  J-*"^' 

•  dfTiicdbytn^ 

a  it  wqit 


CXXVIIL     Dtvift,    Cb.-^^Wy  \u 

:  operate  u  a  i^ublicatun  of  fuch  will,  fo  as 

n*  purchafed  bnds. 

'^or^e  Bowet  devifed  aU  bis  freehold  and 
lands  to  tniftees,  upon  certain  trufts ;  he 
purchafed  other  lands,  and  tbea  made  a 
hereby  after  reciting  that  he  had  devifed  all 
d  and  copyhold  lands  to  tniftees,  he  reroked 
To  far  as  related  to  two  of  the  tnillees  named 
1,  and  devifed  his  /aid  lands,  f^e.  to  die 
ees  upon  the  fame  trulls,  and  concluded  by 
the  codicil  to  be  a  part  of  his  will.  Upon 
it  ,out  of  Chancery  for  the  opinion  of  the 
King's  Bench,  Lord '  Kenym  faid,  it  was 
a  codicil  confirming  a  will  of  lands  in  gene- 
,  would  pa&  lands  purchafed  between  the 
'  the  will,  and  the  codicil  But  here  the 
iras,  whether  it  was  the  intention  ci  the 
>  pafs  by  the  codicil  any  thing  more  than 
'e  paffed  by  the  will  itfelf.  Now  what  was 
the  teftator  gave  all  his  real  and  copyhold 
feveral  truftees  by  his  will,  in  words  fuffi- 
mprebenfive  to  carry  all  the  eftates  of  which 
£n  feifed.  Then  he  made  a  codicil,  not  to 
Is  will,  but  only  to  revoke  fo  much  of  it,  as 
eftates  in  fome  of  the  traftees  whom  he  had 
his  will,  and  then  he  gave  bh  faid  landt, 
is  thofe  lands  which  he  had  before  givoi  by 

0  the  reft  of  the  tniftees.    The  court  certi- 
:he  codicil  was  not  a  republication  of  the 

1  to  extend  the  operation  of  the  will  to  the 
;s  purchafed  after  the  will  was  executed  ;  it 

5  ,  extended 
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I 

extended  to  the  eftates  devifed  by  the  will  and  no . 
farther.  i 

The  Court  of  Chancery  decreed  accordingly^  and 
on  an  appeal  to  the  Honfe  of  Lords  the  decree  was 
affirmed ;  Lord  Thurlew  diflenting,  and  holding  the 
codicil  to  be  a  republication* 

S  13.  In  the  cafe  of  Piggott  v.  Waller^  the  Malter  7  Vcfjun. 
of  the  Rolk  faid,  he  did  not  conceive  th^  decifion  in  ''^' 
Stratbmore  v.  Bowes  to  be  inconfiftent  with  that  of 
Barnes  v.  Crowe ;  it  did  not  follow  from  the  do£hine 
in  the  latter  cafe,  that,  if  it  diilin&Iy  appeared  upon 
the  face  of  the  codicil  that  it  was  not  the  intention  to 
republifli  the  will,  the  codicil  fliould  be  held  a  repub- 
lication. In  Sfratbmore  v.  Bowes  the  court  held  that 
it  appeared  upon  the  face  of  the  codicil,  that  it  was 
not  the  intention  to  pafs  any  other  lands  than  thofe 
which  were  devifed  by  the  will.  It  would  have  been 
a  contradi&ion  therefore  to  make  it  pafs  after  pur- 
chafed  lands.  '    ^ 

5  14.  A  furrender  of  a  copyhold  eftate  to  the  ufc  a  Surrender 
of  a  perfon's  will  may  be  worded  in  fuch  a  manner  as   of  aCopy^«W 

^  •'  to  the  Ufc  of 

to  operate  as  a  republication  of  a  former  will,'  fo  as  to  a  Will. 
make  the  copyhold  eftate  pafs  by  fuch  will. 

S  15.  A  pcrfon  having  made  his  will,*  and  devifisd   HcylmT. 
all  his  freehold  and  copyhold  eftatcs  to  feveral  ufes,  ? ^^^*"'i 
afterwards  purchafed  other  copyhold  lands,  which  he 
furrendered  thus  :  "  To  the  ufes  declared  or  to  be  de- 
^<  dared  in  and  by  his  laft  wUl  and  teftament."    The 

Court 
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Court  of  Chancery  diicAcd  a  cafe  to  be  ient  to  the 
Court  of    King's  Bench>    whether  thefe  copyholdi 
paHed  by  the  will 

Lord  MatujUld  laid,  vhen  a  man  republifhct  hit 
viU,  the  tStSt  is,  that  the  terms  and  vords  of  the  vill 
fliould  be  conflrued  to  fpeak  with  rc^^d  to  the  pn^witj 
he  is  feifed  of  at  the  time  of  the  date  of  the  republica- 
tion, ]uft  the  fame  as  if  he  had  fuch  additional  propertf 
at  the  time  of  making  his  will.  Therefore,  if  one  de> 
vifes  lands  by  the  name  of  ^.  C.  andi).  and  purchafes  new 
lands,  an4  republtfhes  his  will,  the  republication  d6et 
not  conc;xm  fuch  new  lands,  becaufe  the  will  fpeak* 
only  of  the  particular  lands  B.  C.  and  D. ;  but  if  the 
teftator,  in  his  will,  fays,  I  give  all  my  real  eftate,  a 
republication  will  affe^  fuch  newly  purchafed  lands, 
becaufe  it  is  then  the  fame  as  if  the  teftator  had  madfr 
a  new  will.  Apply  tlus  rule  to  the  cafe  of  a  furrender, 
and,  I  am  of  opinion,  that  the  furrenderor  may  exprefl 
hinifeif  fo  as  to  make  it  relate  to  a  will  adually  ma^ 
and  that  the  copyhold  lands  fo  furrendered  will  pafs  by 
it.  Suppofe  a  teftator  feifed  of  copyhold  lands  makefr 
his  will,  without  a  furrender,  if  he  afterwards  fyrren- 
der  them  to  the  ufe  of  his  will,  fuch  furrender  will 
clearly  make  his  will  good,  and  is  effectual  to  pafs 
them,  becaufe  it  only  obviates  the  mode  and  form  of 
conveyance.  What  has  the  teftator  done  here  ?  having 
made  his  will,  and  declared  his  I^ids  to  ufes,  he  fur-- 
renders  his  newly  purchafed  copyhold  lands  to  theufet,. 
intents,  and  purpofes  declared,  or  to  be  declared  in 
his  will ;  it  is  precifely  the  fame  thing  ag  if  h&h^  fud, 
gii(J-wh?]¥a?.  I  hiLve  in?dc  ii  will  ft(  a^^tbj.qBrt^devifed 

8U 
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all  my  lands  to  J.  S,  to  fuch  and  fuch  ufes,  I  mean^ 
thefe  newly  purchafed  lands  fhould  pafs  to  the  fame 
ufes.  The  Court  certified,  that  the  furrender  did,  by 
exprefs  reference  to  the  ufes  declared  by  his  will,  adopt 
and  apply  the  words  of  the  will  to  the  copyhold  lands, 
as  if  the  teftator  had  been  feifed  thereof  at  the  time  of 
making  the  faid  will,  and,  therefore,  they  were  fubjeA 
to  the  &me  ufes  to  which  all  the  teftator's  copyhold 
lands  were  devifed. 

•  -       •       •        • ' 

S  1 6.  Where  a  perfon  made  a  will,  and  afterwards  S^*"^?!!/?.* 

^  ^  f  ,  '     .  Second  Will 

revoked  it  by  making  another  will,  but  did  not  adually  republifhet  ^ 
caned  it,  the  cancelling  of  the  fecond  will  was  held  to   ^  ^ 
be  a  republication  of  the  firft. 

§17.  A  perfon  made  a  will  in  1757,  and  another  q2|^^^|?^*' ^' 
in  1763}  the  former  was  never  cancelled,  the  latter  4fittrr.  £512. 
was  cancelled  by  the  teftator  Jhimfelf :  both  were  in  the 
teftator's  cuftody  at  the  time  of  his  death ;  the  fecond 
cancelled,  the  firft  uncancelled.  The  ccAinfel  for  the 
heir  at  law  contended,  that  the  fecond  will  revoked  the 
firft^  and,  bemg  afterwards  cancelled,  the  teftator  hiad 
died  inteftate ;  and  cited  the  cafe  ex  parte  HilUery  3  Atk. 
79&.  where  Sir  George  Lee  determined,  that  the  exe« 
cution  of  a  fecond  will  was  a  revocation  of  a  firft, 
though  the  fecond  was  afterwards  cancelled ;  and  that 
the  cancelling  the  fecond  did  not  fet  up  the  firft, 
which  was  the  fame  point,  only,  that  it  was  perfonal 
jproperty. 

Lord  Mam/leld^bxd^  that,  with  regard  to  the  cafe 
r^  ^rte  tUlBer^  Mr*  Atkpu  only  reported  what  pa&d 

in 
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in  Chancery ;  there  might  be  other  drcumftancct  a]v 
pearing  to  the  eccleiialtical  court,  which  might  amount 
to  a  revocation  of  a  will  of  perfonal  eftate.  Here,  the 
intention  of  the  teftator  was  plain  and  dear.  A  viH 
was  ambulatory  till  the  death  of  the  teftator.  If  the 
teftator  lets  it  ftand  till  he  dies,  it  is  his  will ;  if  he 
does  not  fufier  it  to  do  (b,  it  is  not  his  will.  Here  be 
had  two.  He  had  cancelled  the  iecond,  it  had  no 
efiefl,  no  operation ;  it  was  as  no  will  at  all,  being  canr 
celled  before  his  death ;  but  the  former,  which  was 
never  cancelled,  ftood  as  his  will 

Mr.  Juftice  Tata  faid,  a  will  had  no  operation  till 
the  death  of  the  teftator ;  the  fecond  will  never  op^ 
rated,  it  was  only  iatentional.  The  teftator  changed 
his  intendon,  and  cancelled  it ;  if,  by  making  the  fe- 
cond, the  teftator  intended  to  revoke  the  former,  yet 
that  revocation  was  itfidf  revocable,  and  he  had  r^ 
vokedit 

But  a  Win  S  18.  But,  where  a  perfon  having  made  a  new  viil, 

kd  muft  be*     Cancelled  the  former  one,  and  afterwards  cancelled  the 
rcexccuted.     jj^^^^^  ^jj^  j^  ^^g  j^^jj^  ^jjj^j  ^^g  ^jjj  ^^^  amount  to  a 

republication  of  the  former  will ;  bccaufe,  where  a  vn& 
is  once  cancelled,  nothing  but  a  re-ezecution  of  it  ^ 
ttmount  to  a  republication. 


Cowp  49. 


BurtcnfhawT.       S  ^3^  NicboJof  Newenden  made  a  vA\  in  i759»  ^ 
^nil^r^!.-!        which,  he  executed  a  duplicate,  and  gave  it  to  another 

perfon.    He  made  a  fecond  will  in  176 1,  at  which  time 
he  cancelled  one  of  the  copies  of  his  firft  will,  by  t<ar- 

IPg  off  the  faaL    After  the  teiUtor^f  de^^  both  ths 

firft 


1 
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firft  and  fecond  wills  were  found  together  in  a  paper 
cancelled^  and  the  duplicate  of  the  firft  will  was  found 
uncancelled  in  the  teftator's  room  among  other  papers, 
tt  was  determined,  that  the  teftator  had  died  inteftate : 
for  the  cancelling  the  copy  which  the  teftator  had  in  his 
pofleffion  of  the  firft  will,  was  a  cancelUng  of  the  du- 
plicate ;  and,  therefore,  at  the  time  of  making  the  fe- 
cond will,  the  firft  was,  upon  every  principle  of  law, 
moft  clearly  revoked,  and  could  never  be  fet  up  again, 
but  by  a  re-ezecution. 
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TITLE  XXXVin. 
DEVISE. 

CHAP.  VIIL 
Of  void  Devt/es. 


f  t,  jjl.  Aevife  to  the  Heir  at 

4.  Though  charged  nultb  Debu^ 

9*  The  Drmfee  muji  he  file  Heir, 
\l.  A  Difference   in   the  Eft  ate 
renders  the  Devifegood, 


16.  td,DevifestocharitaUeVfa, 

17.  3</.   IVhere    there  hat  hen 

Fraud. 
19.  4/i.  Where  the  Devi/ee  &t 

he/ore  the  Devi/or. 
28.  $th»  Uncertainty 


Sedion  i, 
Tr\E VISES  are  in  fome  cafes  void  ab  initU^  as  where 
the  tefbttor,  devlfes  what  the  law  already  gives, 
pr  in  mortmain,  or  where  any  fraud  has  been  pnc- 
tifed  on  the  teftaton  Devifes  may  alfo  become  void 
by  an  event  fubfequent  to  the  will,  as  where  the 
devifee  dies  in  the  lifetime  of  the  devifon 

2ft  Dcvifc  to        S  ^»  With  refpeft  to  the  firft  fort  of  devifes  which 
^he  Heir  at      ^it  void  ab  itiitioy  it  is  a  rule  of  law  that  where  a  tcf- 

tator  makes  the  fame  difpofition  of  his  eftate  as  the 
law  would  have  done  if  he  had  been  filent,  the  viU 
is  unneceiTary  and  void.  Therefore  if  a  perfon  devifes 
his  lands  to  his  heir  at  law  in  fee,  it  is  void,  and  ^ 
Plowd.  54.5.  heir  will  take  by  defcent,  as  his  better  title,  for  the 
^  1  nit  1 2  b.     jgjj^gjjt  ftrengthens  the  title,  by  taking  away  the  entry 

2  Sauni  R.    of  fuch  as  may  pofiibly  have  a  right  to  the  «totcj 
7-  «**^-  vhcrc* 
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whereas  if  the  heir  takes  by  the  devife>  he  is  then 

only  in  by  purchafe.  ^ 

$  3,  So  if  a  perfon  devifes  lands  to  his  wife  for   Bafpool's 
life,  remainder  in  fee  to  J.  S.  who  is  his  heir  at  law,    2  Lcod.  iqu 
it  is  a  void  devife  as  to  the  remainder,  becaufe  the  re- 
verfion  would  have  defcended  to  J.  S.  after  the  deter- 
mination of  the  particular  eftate* 

$  4.  Althou^  the  devifor  charges  the  eftate  with   Though 
the  ^payment  of  debts,  or  portions  to  his  younger  DcSu,  $tcl 
children,  yet  if  he  afterwards  devifes  the  eltate  to  his 
heir  at  law  in  fee,  it  will  be  void  and  the  heir  will 
take  by  defcent. 

§  5*  A  perfon  devifed  to  each  of  his  children  to  /•   Harnwonh 
^hen  they  attained  the  age  of  twenty-one  years ;  and   Cro.luiz. 
devifedidl  his  eftates  tohiseldeft  fon,  to  hold  to  him  ^33*9i9- 
and.  his  heirs ;  upon  condition  he  fhould  pay  to  his 
other  children  the  faidfums  appointed  to  them ;  and  if 
he  did  not  pay  the  fame,  then  the  lands  togo  to  the 
youiiger  children  and  their  heirs*    Adjudged  that  the 
eldeft  fon  took  by  defcent. 

S  6.  A  perfon  feifed  in  fee  devifed  lands,  to  his  wife    Clark  r. 

for  life,  and  after  her  deceafe  to  his  next  heir  at  law,    5."**'^^     .  . 
^  ^  '    Com.R.ep.72. 

aad  to  his  or  her  heirs ;  provided  fuch  heir  fhould  pay 
1000/.  to  fuch  perfon  or  perfons  as  his  wife  fhould 
it^point.  It  was  refolved  that  the  heir  took  by  de- 
icent,  and  not  by  the  will.  And  it  would  be  mif- 
chievoos  if  every  little  legacy  fhould  alter  the  courfe 
Vol.  VI.  L  of. 
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cf  defcent  upon  which  the  hdr  might  pletd  to  th^ 
obKgation  of  the  anceftor,  riens  per  defceni. 

« 

AWtxk  V.  §  y.  Adion  of  debt  on  the  bond  of  the  father  to 

1  Black.  R.     "^^om  the  defendant  was  hdr.    Plea  riem  per  defcem  \ 
23.  the  fad  was,  that  the  lather  had  devifed  hil  lands  to 

the  defendant  charged  with  debts.    And  the  qneftioft 
waSp  whether  this  made  him  a  purchafer. 

The  court  faid,  if  the  tenure  or  quality  of  the  eftate 
be  altered,  the  hdr  is  a  purchstfer ;  but  a  charge  on  At 
cflate  does  not  alter  the  manner  of  the  heir's  taking 
the  land*  A  devife  is  void,  where  it  gives  the  &M 
eltate  as  would  be  taken  by  defcent. 

Judgment  for  the  plaintiff! 

Smith  T.  §  t.  The  lame  rule  is  appKed  to  copyholds^  and 

1  Sul*487.     therefore  a  furrender  of  a  copyhold  to  the  ufe  of  a 

win,  said  a  devife  thereof  to  the  hdr  at  taw,  will  not 
give  the  devifee  an  eftate  by  purchafe. 

The  Deriree        §  9*  The  devifee  mud  be  fde  heir  to  the  huidf 
muft  be  folc     jeyifed^  to  render  the  devife  void,  for  if  he  is  only 

one  of  the  heirs,  he  will  take  under  the  devife* 

Reading  V.         %  lo.  A.  B.  having  two  daughters,  one  of  thett 

f  &ak"i42.    ^^^  ^'^^^  ^  f^^  ^^  ^^^^-    ^-  ^-  ^^^^^  5dl  his  eftate 

2  Ld.  Raym.   xp  this  fon  of  his  daughter  in  fee ;  and  the  queftiott 

p^m*  R.  123.  was,  whether  the  fon  fhould  take  all  by  this  ctetife,  of 

one  moiety  by  defcent,  and  the  other  by  devife,  for 
there  could  not  be  a  defcent  of  a  moiety  ta<Ae  e^per. 

cener 
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cener  as  hdr*    One  could  not  plead  a  defcent  urd 
filidt  et  cobaredi^  but  it  is  a  defcent  to  all ;  and  there* 
fore  it  was  refolyed  that  the  grandfon  took  by  the 
devife, 

SI  I.  Where  an  eftate  is  devifed  by  a  will  to  an  heir  A  Difference 

*  ft  ^B  A 

at  law^  different  in  point  of  quality  from  that  which  rendm  the^* 
he  would  have  taken  by  defcent,  the  will  ihall  prevail,  D«^g«>d. 
and  the  devifee  take  under  it  as  a  purchafen    And 
therefore  it  is  laid  down  in  Plnvderty  that  if  a  man  545, 
'devifes  his  land  to  his  fon  and  heir,  to  have  to  him 
and  the  heirs  of  his  body,  this  is  a  good  devife,  be« 
i^aufe  it  is  another  eftate  than  he  would  have  had  by 
defcent. 

5  12.  A  perfon  devifed  to  his  eldeft  fon,  and  to  Scott  t.  Scottf 
his  heirs  and  afligns,  all  other  his  real  eftate  not  Amb.  383, 
before    devifed.      Nevcrthelefs,   in   cafe    he    fhould 
die  without  iffue,    not  having  attained  twenty-one, 
then  from  and  immediately  after  his  death  under  age^ 
and  without  iffue,  unto  the  teftator's  fon  William. 

Lord  Keeper  Henley  after  having  taken  time,  gave 
his  opinion  that  the  eldeft  fon  took  by  devife,  as  hav« 
ing  under  the  will  a  different  eftate  than  would  have 
defcended  to  him,  the  one  being  pure  and  abfolute^ 
the  other  not. 

$  13*  An  alteration  in  the  quality  of  the  eftate  will 
tlfo  have  the  feme  effea.    Thus  in  M/V*.  37,  38  £//«•  Cro,EIIx43»i 
Lord  Coke  who  was  dien  Attorney  General,  demanded 
•f  the  Court  of  £ng's  Bench  th^r  opimott  on  this 

L  2  cafe. 
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cafe.  A  man  having  two  daughters  being  his  hdrSf 
devifed  his  lands  to  them  and  their  heirs,  and  died. 
Whether  they  (hould  take  as  joint^lenants  by  the 
devife,  or  as  coparceners  by  defcent  ?  And  all  the 
juftices  held  clearly  that  they  ihould  have  it  as  joiAt« 
tenants.  For  the  devife  gave  ir  to  them  in  another 
degree  than  the  common  law  would  have  given  it. 

Bearc'sCare,         S  ^4*  ^  ^  formedon  in  the  defcender  brought  by 
con.      .     ^^  jg^  ^j  Q^  ^£  j^^j^  j^  gavelkind,  the  warranty  of 

their  anceftor  was  pleaded  in  bar  againft  them ;  upon 
which  they  were  at  iflue,  if  aflets  by  defcent  ?  It  was 
found  by  verdid  that  the  father  of  the  demandants 
was  feifed  in  fee,  being  of  the  nature  of  gavelkind, 
and  devifed  the  fame  to  the  demandants,  bdng  his 
heir  by  the  cuilom,  and  to  their  heirs  equally  to  be 
divided  amongft  them  ;  and  if  the  demandants  fhould 
be  accounted  in  of  the  lands  by  defcent  or  devile  was 
the  queftion  ?  It  w^s  the  opinion  of  the  court,  that 
they  fhould  be  in  by  the  devife  j  for  they  were  now 
joint-tenants,  and  the  furvivor  fhould  have  the  whole ; 
whereas,  if  the  lands  fhould  be  holden  in  )aw  to  have 
defcended,  they  fhould  be  parceners,  and  fo,  as  it 
were,  tenants  in  common,  and  fo  by  the  opinion  of 
the  court,  the  warranty  pleaded  with  affets  was  no 
bar. 

Fcanie*sOp.        S  ^S*   I^  an  opinion  of  Mr.  Feame^s  which  has 
^^^'  been  publifhed,  he  fays,  that  a  devife  to  the  heir  and 

another,  as  tenants  in  commom,  will  not  prevent  the 
heir's  taking  his  moiety  by  defcent.  For  fuppofe  2 
teftator  devifes  a  moiety  or  any  other  undivided  &are 

of 


Title  XXlVm.    Devife.    Ch.  \m.%  15,  16.  149 

of  his  real  eftate  to  a  flranger,  making  no  difpofition 
at  all  of  the  remaining  undivided  (hare^  fuch  remain- 
ing  (hare  would  of  courfe  defcend  to  his  heir  at  law, 
and  he  mud  hold  it  in  common  with  the  devifee  of 
the  undivided  ihare  devifed.  It  was  clear  therefore 
that  an  heir  might  take  by  defcent,  as  tenant  in  com- 
mon with  a  devifee,  an  undivided  part  of  the  eftate, 
which  his  anceftor  was  folely  feifed  of,  and  it  appeared 
to  be  immaterial  whether  the  ^  ihare  he  fo  takes  is 
exprefsly .  devifed  to  him,  or  left  umioticed  by  the  • 
will ;  for  if  exprefsly  devifed,  he  takes  it  in  com- 
mon, and  4f  not  noticed,  he  takes  it  in  the  fame  man- 
ner; and  a  devife  to  two  or  more  as  tenants  in 
common,  is  in  effed  a  devife  of  one  undivided  part  to  Vide  infra^ 
one,  and  of  another  undivided  part  to  the" other;  fo  ^**''^* 
that  imder  fuch  a  devife  to  an  heir  and  a  ftranger  as 
tenants  in  common,  the  heir  takes  as  if  one  undivided 
moiety  were  devifed  to  the  ftranger,  and  the  refidue 
to  himfelf ;  that  is,  in  the  fame  manner  as  if  no  dif- 
pofition at  all  of  fuch  refidue  had  been  expreffed  in 
the  will,  in  which  cafe  he  would  have  taken  by 
defcent ;  and  therefore  the  fame  eftate  being  devifed  to 
him  in  fuch  refidue,  as  he  would  have  taken  by  de- 
fcent,  the  general  rule  refpeding  devifes  to  an  heir, 
extends  to  it, 

§  16.  In  confequence  of  the  ftatute  9  Geo.  2.  €•  36.  2d.DeviTe8  to 
all  devifes  and  bequefts  of  lands  and  tenements,  or  of  ^^^     * 
any  fums  of  money  to  be  laid  out  in  the  purchafe  of  T^^-  3J- 
lands  and  tenements  for  any  charitable  ufes  whatfoever 
gre  void, 

L3  S  >7-  Th^ 


ISO 
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7  Bro.  Par. 
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Webb  T. 
Claverdoo, 
9  Atk.  424. 
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S  i7«  The  third  cafe  in  which  a  devife  is  void  nh 
inith  ia  where  any  fraud  or  circumvention  haft  been 
pradifed  on  the  teftator,  or  where  he  was  incapable 
of  making  a  will  from  weaknefs  of  mind.  But  if  the 
validity  of  a  will  is  impeached  on  thefe  grounds  a 
court  pf  equity  will  not  fet  it  afide»  but  will  dired  a 
trial  at  law  on  the  iflue  of  devifavit  vel  nM;  (or  iS 
the  will  be  obtained  by  fiaud,  or  be  made  by  a  perfbn 
inoqable  of  devifrng,  it  is  not  in  point  of  law  the 
teftator's  will ;  and  therefore  thefe  points  are  proper 
to  be  tried  before  a  jury. 


DoeT.  Afleoi 
8  Term.  R. 

147- 


$  iSf  It  was  determined  in  a  modem  cafe  that  in 
order  tq  fet  afide  a  will  for  fraud,  parol  evidence 
might  be  givf^  of  queftions  aiked  by  the  teftatdr  at 
the  time  of  executing  his  will,  whether'  the  contents 
were  the  iame  as  thofe  of  a  former  wilL 


4tK  Where  S  ^9*  ^^^h  refped  to  the  cafe  where  a  cl^ife  be- 
diwbdForrthc  comcs  void  by  an  event  fubfequent  to  the  making  of 
Dcvifor.  the  will ;  it  is  a  rule  that  if  the  devifee  dies  before  the 

devifor,  the  devife  becomes  void.  This  dodrine  was 
Domat,V.  z..  probably  adopted  from  the  rule  of  the  civil  law,  fr^ 
?*  9^-  mn  fcriptis  funt  its  reliila  qui  vivo  tejiatore  decedunt. 


Brett  V, 
Eigden, 
flow,  341. 


§20.  A.  devlfed  lands  to  B.  and  his  heirs  ;  B»  died 
in  the  lifetime  of  the  teftaton  Afterwards  the  teftator 
told  the  heir  of  B.  that  he  fhould  have  the  land  which 
he  had  devifed  to  B*  The  queftion  was,  whether  the 
heir  of  A  fliould  take  any  thing  by  this  devife.  It  was 
determined  that  he  fhould  not,  for  it  was  a  principle 
^f  law  that  in  all  gifts,  whether  by  devife  or  otherwife, 

there 


there  ought  to  b€  a  perfon  in  ejfe  capable  of  takbg  at 
the  time  the  gift  vefts,  and  as  the  thing  devifed  cannot 
veft  till  the  death  of  the  devifor,  at  which  time  the 
devifee  was  dead,  it  followed  that  he  could  take 
nothing  by  the  deviie.  As  to  the  word  hein  bcjing 
infer  ted  in  the  devife,  it  was  only  ufed  as.  a  word  of 
limitation,  to  denote  the  quantity  of  eftate  which  the 
devifor  meant  to  give>  and  not  with  an  intention  to 
defcribe  the  heirs  of  B.  or  to  give  them  any  things 

§  21.  Henry  Fidler  having  iflue  four  fons,  Jo^ff,  Fuller  r. 
Richard^  Edwardy  and  Henry^  devifed  lands  to  his  Cro.Eliz,4ia* 
fecond  fon  and  the  heirs  of  his  body,  and  s^er  hi^ 
death  without  iffue,  then  to  his  third  fon.  The  fecoa4 
Ion  died  in  the  Ufetime  of  his  father ;  aUd  it  was 
adjudged  that  the  iiTue  of  the  fecond  fon  took  nothing 
by  the  devife,,  it  being  lapfed,  but  that  the  third  fon 
might  enter« 

$  22.  Tbumas  Addifm  having  two  daughters,  cfe^  Huttea  v. 
vifed  all  his  eftates  to  his  fecond  daughter  and  the  f  vcm"72a. 
heirs  of  her  body  begotten^i  and  for  want  of  fuch 
iflue,  to  his  eldeft  daughter*  The  fecond  daughter 
died  in  the  lifetime  of  the  teftator,  leaving  a  fon* 
Adjudged  that*  the  devife  to  the  fecond  daughter  be«> 
came  void  by  her  dying  in  the  lifetune  oi  the  teftator, 
and  that  her  fon  could  not  take  as  heir  of  her  body. 

S  23.  Robert  Wynn  devifed  his  eftate  to  his  brother  Wynn  ▼. 
Maurice  Wynn  and   the  heirs  male  of  his  body,  re-  }^ro?ParU 
mainder  to  Owen  Wynn  and  the  heirs  male  of  his  ^^  9$* 
body }  Maurice  and  Owen  Wynn  died  in  the  lifetime 

L4  of         . 
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of  the  teftator,  but  Owen  Wynn  left  an  only  fon  who 
claimed  under  the  devife.  It  was  refolved  that  the  fon 
of  Owen  Wynn  took  nothing. 


GoodnghtT.        §  24.  One  feifed  in  fee  devifed  lands  to  A.  and  his 
I  P.Wm.397.  l^uCy  remainder  to  B.  and  his  iflue,  remainder  to  the 


I  Stra.  25. 
KO  Mod.  370. 


Hodgrpn  T. 
^mbroffy 

I>o«g-  337* 
Infraich.  14. 


heirs  of  A.^-^A.  died  without  iflue  in  the  lifetime  of 
the  teftator^  and  B.  died  in  the  lifetime  of  the  teftator, 
leavipg  iflye  the  defendant  who  was  alfo  the  hdr  of 
A^ ;  and  the  plaintiff  was  the  heir  of  the*  teftatof. 
The  queftion  was,  ^'  whether,  as  the  devifees  A*  ^d 
B.  both  died  in  the  lifetime  of  the  teftator,  the  iffue 
of  j9.,  who  was  bom  after  the  will  was  made,  and  fo 
could  not  take  jointly  with  the  devifees,  could  take 
either  as  the  heir  of  the  body  of  B.  or  as  right 
heir  of  ^." 

Lor  Chief  Juftice  Parker  delivered  the  unanimous 
ppinion  of  the  court,  that  this  cafe  was  ezadly  within 
the  reafon  of  the  cafe  of  Brett  v.  Rigden^  i  ft,  Becaufe 
as  well  in  this  cafe  the  word  *^  iffue^^  as  in  that  the 
word  "  heirs  y^  was  clearly  ufed  as  a  word  of  limita- 
tion, ^/2.  to  meafure  out  the  quantity  of  eftate  that 
the  devifj^e  was  to  take,  and  not  as  a  word  of  pur- 
chafe ;  the  devifee  only  being  in  the  view  and  confi- 
deration  of  the  teftator,  and  the  words  **  heir^*  or 
*'  f^f ,"  mentioned  for  nothing  elfe  but  to  limit  what 
eftate  the  devifee  fhould  take. 


Warner  ▼• 

White, 

3  Bro.  Pari, 

Ca.435. 


§  35.  Richard  White  being  feifed  in  fee  of  feveral 
eftates  in  the  county  of  Cork^  and  having  iffue  Simon 
White  his  eldeft  fon,  and  Hamilton  White  his  fccond 

fon. 
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fon,  devifed  all  his  lands  in  Bantry  to  his  eldeft  fon 
Simon  White  and  the  heirs  of  his  body  lawfully  begot- 
ten ;  and,  for  de&ult  of  iflue  of  his  faid  fon  Simon^  then 
he  devifed  his  faid  eflate  to  his  fon  Hamilton  White^ 
and  the  heirs  of  his  body. 

Simon  White  died  in  the  lifetime  of  his  father,  leav- 
ing iffue  four  fons  and  four  daughters.  The  queftion 
ivas,  whether  the  eldeft  fon  of  Simon  White  took  any 
thing  by  this  devife,  or  whether  it  lapfed  to  Hamilton 
White  the  perfbn  next  in  remainder. 

The  Court  of  King's  Bench  m  Ireland  determined, 
jdiat  the  eldeft  fon  of  Simon  White  fhould  take  under 
this  devife ;  but  this  judgment  was  reverfed  in  the 
Court  of  King's  Bench  in  England.  A  writ  of  error 
was  then  brought  in  the  Houfe  of  Lords ;  and  it  was 
argued  on  behalf  of  the  eldeft  fon  of  Simon  White^  . 
that  he  ought  to  take  under  this  devife,  ift,  Becaufe  it 
was  plain  that  the  teftator  did  not  mean  to  exclude 
the  iiTue  of  his  eldeft  fon  from  the  inheritance,  the 
children  of  Simon  being  alive,  and  known  to  the  tef- 
tator, at  the  time  he  made  the  devife  to  Simm  and  the 
heirs  of  his  body.  2d,  Becaufe  the  remainder  to 
Hamilton  White  was  exprefsly  limited  to  take  effed, 
only  in  default  of  iiTue  of  the  teftator's  fon  Simon ; 
and  no  devife  was  made  of  the  eftate  until  fuch  de&ult 
fhould  happen ;  and  it  is  a  princple  in  law,  that  the 
heir  fhalt  take  every  thing  which  is  not  devifed  from 
him.  3d,  Becaufe  courts  of  juftice  have  been  al« 
ways  anxious  to  effe&uate  the  intentions  of  teftators^ 
where  they  are  not  contrary  to  the  rules  of  law,  or 

fettled 
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fettltd  authorities ;  and  there  was  no  cafe  to  be  found 
in  which  it  had  been  adjudged,  that  a  devife  to  a  man 
and  the  heirs  of  his  body  lapfed  for  the  benefit  of  a 
perfon  in  remainder,  from  the  drcumftance  of  the 
firft  devifee  dying  in  the  teftator's  life  time,  where  it 
appeared  that  the  heir  of  the  body  of  the  firft  devifee 
was  likewife  hdr  at  law  of  the  teftacor. 

On  the  other  fide  it  was  contended,  that^  by  the 
eftablifhed  rules  of  law,  the  devife  to  Simon  became 
void  by  his  death  in  the  lifetime  of  the  teftator,  and 
the  remainder  to  Hamilton  the  fecond  fon,  took  effeft 
immediately  on  his  father^s  deaths  That  the  dodrine 
had  been  adopted  in  early  times,  and  had  continued 
down  to  the  prefent.  It  was  eftabUihed  in  the  early 
part  of  the  reign  of  Q^n  Elizaietij  and  was  recog^ 
niaeed  in  a  variety  of  cafies  down  to  the  year  1780; 
wr  was  it  ever  judicially  contradided  or  impeached. 
But  there  appeared  at  the  end  of  the  report  g£  Fuller 
Vf  Ftdkr^  Cro.  Eliz.  422*  a  didum  of  Lord  Chief  Juftice 
Popbam^  that  where  a  devife  was  to^  a  fon  in  tail^ 
his  ifiue,  in  cafe  of  his  death  in  the  lifetime  of  his 
fiither,  Ihould  take  before  the  remainder-man^  But 
this  at  moft  was  an  extra-judicial  opinion,  and  wag 
Infra  ch.  14.  ^^^  admitted  in  the  cafe  of  Hodgson  v.  Ambrofo. 

After  counfel  had  been  heard  in  this  cafe,  the  fol- 
lowing queftipn  was  put  to  the  Judges ; — ^^  Whether, 
^^  in  the  event  that  had  happened,  the  defendant 
^^  HanuHon  White  took  any  and  what  eftate  in  the 
^^  lands  of  Bantryt  under  the  devifis  to  hun,  for  de« 
<<  f^ult  of  iffue  of  Simm  Wbit<:\ 

The 
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The  Chief  Baron  delivered  the  unanimous  opinion 
of  the  Judges  prefent,  that  Hamilton  fVhite  took  an 
eftate  tail ;  and  the  judgement  of  the  Court  of  Sling's 
Bench  in  England  ivas  affirmed* 

§  26.  A  republication  of  a  will  after  the  death  of  a 
derifee  in  tail  will  not  give  any  eftate  to  the  iflue  of 
the  devifee. 

%  d/.  N.  GaUatJ^dtYikd  lands  to  her  gdd*dau|^ter  Doe  t.  Kmt 
and  the  heirs  of  her  body^  who  died  in  the  lifetime  ^1.^"^ 
of  tlK  tefUtru^  leaving  a  fon«  The  devifor  knew 
of  the  death  of  the  devifee  and  of  the  birth  of  her 
fon,  after  which  fhe  made  a  codicil  which  q^eratad  as 
a  republication  of  her  will.  It  was  determined  that 
the  devife  having  become  void  by  the  death  of  the 
devi(ee>  did  Mt  qperate  by  its  republicatioii  fo  as  to 
give  any  eftau  to  the  fon  oi  the  devifee« 

^  a9.  Wheie  it  is  iippoffible  to  difcover  from  Aa  5th.  Uncer* 

words  of  a  wU>  to  whon  the  eftate  is  given»  tho  wiU  j^onoM  v. 
|s  void  for  unocrtainty.  Thomas 
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Of  the  CmfiruSion  of  Deviftf^-'^eneral  Ruku 


§  I.  No  particular  Formneeeffary, 

4.  Rules  of  CofifiruSson. 
.i  7  •  A  Perpetuity  cannot  be  created 

by  mil. 

18.  ConfmSion  Cj  Pre$. 


12.  ConfraJiffory  Devijei, 
23 •  Ao  Averment  aUowd  in 

plain  miU. 
26.  Exception  *where  there  it  a 

latent  jhnbiguity. 


Sedion  i.       • 
No  particular      A    WILL  being  confidered  as  a  difpofidon  made  at  a 
fary.  time  when  the  teftator  cannot  have  the  afliftance 

3  P.Wms.  27.  ^f  peif^ns  {killed  in  the  law,  or,  as  it  is  ufually  cx^ 
'  prefled,  when  ht  is  inops  conftliiy  the  Judges  have  at 
all  times  held,  that  a  will  (hall  not  be  conftrued  ftiiClIy 
like  a  deed,  but  that  the  intention  of  the  teftatop^ 
though  not  exprefied  in  the  proper  legal  and  technical 
words,  ihall,  notwithflanding,  be  carried  into  eflPefl } 
it  being  a  maxim  of  the  Englijh  law,  quad  ultima  vth 
luntas  tejlatoris  perimplenda  eft  fecundum  veram  intenn 
tionem.  The  law  has,  therefore,  not  prefcribed  any 
particular  form,  in  which  a  devife  or  will  of  lands 
muft  be  made ;  fo  that  any  writing,  by  which  the  in* 
tention  of  a  perfon  appears,  to  give  or  difpofe  of  hi$ 
lands  after  his  deceafe,  though  in  the  form  of  a  deed, 
will  be  confidered  as  a  good  devife. 

5  2.  Clement 


1 
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S  2,  Clement  Witham^  by  indenture  made  between  Hickfon  v. 

him  of  the  one  part,  and  Orbell  and  Skin  of  the  other  Jf^^^',^- 

partj  declared  his  intention  to  raife  portions  for  his  chil-  Green  t. 

dren,  and  to  pay  his  debts,  and  thereby  fettled  his  iMod/117. 
lands  on  Orbell  and  Skin^  in  truft  to  fell  the  fame,  &f^. 
and  made  them  executors  to  the  ufes  aforefaid  j  and 
figned,  fealed,  publifhed,  and  declared  this  to  be  his 

laft  will,  in  the  prefence  of  feveral  witneffes.     The^  Clymerv. 

Court  of  Chancery  declared  this  to  be  a  good  will.  r,  ^^j^ 

§  3.  In  the  cafe  of  Habergham  v.  Vincent j  Lord  Ante  0.5, 
Loughborough^  Mr.  Juftice  Buller^  and  Mr.  Juftice  Wil^ 
Jon  J,  held,  that  the  deed  poll  being  intended  to  operate 
after  the  teftator^s  death,  was  teftamentary ;  and,  though 
void  as  to  the  freehold,  for  want  of  three  witneffes, 
pafled  the  copyhold. 

S  4.  No  technical  words  are  neceflkry  to  convey  a   r^uJ^s  of  Con- 
teftator's  meaning,  and,  whenever  that  is  doubtful,  it  ^^^on. 
muit  be  collected  from  the  fcope  of  the  whole  will, 
compared  with  its  feveral  parts  ;  for  Courts  of  Juftice  %  Burr.  770. 
cannot  make  a  will  for  the  party,  nor  interpret  it  by  any 
arbitrary  conffaru£lion.     But  that  mode  of  expreffion  is 
to  be  preferred,  which  gives  eflfedk  to  every  part  of  the.  aP.Wm.^Si, 
will,  fo  diat  each  word  may  have  its  particular  opera- 
tion, and  not  be  rejeded,  if  any  conftrudion  can  pof« 
fibly  be  put  upon  it, 

S  5*  The  intention  of  the  teftator  is  to  be  coUefted   3  buw.  1541, 
frbm  the  whole  will,  ex  vi/ceribus  iejfiamenti^  fo  as  to 
leave  the  mind  quite  fatisfied  about  what  the  teftator 
meant ;  and,  as  a  will  of  lands  muft  be  in  writing, 

fuch 
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fuch  cblledioii  of  the  teftator's  intention  muft  be  de^ 
rived  from  the*  will  itfelf,  for  no  averment  ot  parol 
evidence  can  be  admitted  to  explain  any  thing  dubious 
upon  the  face  of  the  will,  except  in  a  few  inftances» 
will  be  mentioned  hereafter. 


S  6.  General  words  in  one  part  of  a  will  may  be 

iieftrained  by  fubfequent  Words,  and  ihall  be  conftnied 

fo  as  not  to  defeat  the  mtention  of  the  teftator,  to  be 

1  BttiT.  |8.      collefted  from  any  other  part  of  the  will.    But,  where 

32.^™    *      there  is  a  manifeft  general  intent,  the  conftru£Bon 

8  Term  R.  5,   ftould  be  fttch  as  to  effeftuate  it,  though,  by  that  con- 

fthidion,  fome  particular  mtent  may  be  defeated. 

I  P.Wm.  a86.       $  y.  The  fituation  of  a  teftator,  the  number  of  his 
4  «>•   '44  •  ^jjjijj-gjj^  jm^i  (|jg  different  kinds  of  property  whereof 

he  was  feifed,  at  the  time  of  making  his  will,  are  dr- 
cumftanees  from  which  arguments  may  be  drawn  re- 

1  Vet  <i«»     fpefting  his  intention.    And  it  has  been  determined, 
Cowp.  833.    that  the  fame  words  may  have  a  different  conlrrudicHi 

when  applied  to  differ^t  kinds  of  property. 

2  Burr.  I  ic8.       $  8.  The  conftrudioA  ought  to  be  fuch,  that  tli6 

"*^'^^''  intent  of  the  tcftator  may  be  rendered  confiftent  wiA 
the  rules  of  law  \  for,  otherwife,  every  man  would 
make  a  new  law  to  himfelf,  the  metes  and  bounds  of 
property  would  be  vague  and  indejteraiintfe,  which 
would  end  in  its  total  infecurity« 

3P.W1n.741.      5  ^.  Technical  words  wtt  prefumed  to  be uM in tho 

"^*  ^^'*     fenfe  which  di9  hw  hai  s^propriated  to  thenii  imlcA 

the  contrary  appears.    Sut  where  tht  itteaiioii  of  dit 

*5  tefUtor 
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teftator  Is  plain,  it  ivill  be  allowed  to  control  the  legal 
opeiation  of  the  words,  however  technical. 

§10.  Introdudory  words  often  aflift  in  ihewing  the  Cowp.  R. 
intention  of  a  teflator  \  and,  in  fuch  cafes,  the  courts 
have  laid  hold  of  them,  as  they  do  of  every  other  dr- 
cumftance  in  a  will,  which  may  help  to  guide  their 
judgment  to  the  right  and  true  conflru£Uon  of  it. 

5  1 1 «  An  heir  at  law  fhall  not  be  difinherited  by  a  P^<^*  1°  Cka. 
will,  unleis  there  are  exprefs  words,  or  a  neceflary  irn*  Cowp.  R.  99. 
plication ;  for  the  title  of  the  heir  is  founded  on  the 
laws  of  defcent,  which  are  certain,  and  is  therefore  not 
to  be  defeated  by  an  uncertain  devife. 

§  12.  A  dubious  expreilion  in  a  will  may  be  Hayes  t. 
explained  by  a  codicil,  or  fchedule  annexed  to  fuch  ^^  *  * 
will. 

$  13.  Declarations  of  trufts  executed,  contained  In  vide  Tit.  32. 
a  wiU,  are  conftrued  in  the  fame  manner  as  devifes  of  j^^^'  ^r  ^* 
legal  eftates;  buty  where  a  conveyance  or  fettlement  B.i.c.6.f.S. 
is  direded  to  be  made,  a  court  of  equity  will  conftrue 
die  wiU  more  UberaHy,  in  order  to  effeduate  the  in- 
tjoitioa  of  ihe  teftator. 

f  14*  lb  the  conftru£tioA  of  wills,  adjudged  cafet  x  Burr.  233. 
may  be  argued  from,  if  tfaey  eftablifli  general  rtries  of 
amftrudion,  ta  find  out  the  inte&tion  of  the  teftalof  • 
And  wlkete  once  a  covut  of  juftice  hte  determined  the 
weuiog  of  eeflain.wordsi  of  formg  of  expreffion,  the 
SMile  e&&  will  in  aU  liitttce  cafiss  be  annexed  to  them ; 

for 
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for  the  great  objeft,  in  queftions  of  property,  is  cer- 
Dcmg.  340.      tainty :  and  Lord  Mansfield  has  obferved,  that  if  as 

erroneous  or  hafty  determination  has  got  into  pradice^ 

ft 

there  is  more  benefit  derived  from  adhering  to  it  than 
if  it  were  to  be  overturned. 

Law  Traai  5  ^  S*  ^*  Hargrave  has  juftly  obferved,  that  if  courts 

\&e  Fcarnc  dthef  of  law  or  equity  (in  both  of  which  the  rules  of 
C^t.  Reau  interpretation  muft  be  the  fame)  fliould  indulge  an  un- 
limited latitude  of  forming  conje&ures  upon  wills,  in* 
Vide  Thomp-  A^^  of  attending  to  their  grammatical  or  legal  con- 
£m  T.Lawk]r,  ftniaion,  the  confcquence  muft  be  endlcfe  fitigation. 

Every  title  to  ^n  eftate  that  depends  upon  a  will  muft 
be  brought  into  Wejlniinjier  Hall ;  for,  if  once  we  de- 
part from  the  eftablifhed  rules  of  interpretation,  with^ 
out  a  moral  certainty  that  the  nieaning  of  the  teftator 
requires  it,  no  interpretation  can  be  fafe,  till  it  has  re- 
ceived the  fan&ion  of  a  court  of  juftice ;  for,  how  can 
a  client  or  a  purchafer  be  aflured  that  the  conje&ures 
of  the  moft  able  counfel,  or  the  moft  experienced  con- 
veyancer, will  be  in  all  points  the  fame  as  the  conjee^ 
tures  of  the  Judges  or  the  Chancellor. 


5  Term  R.  §  1 6.  In  a  modern  cafe.  Lord  Kenyon  faid,  **  Had 

503 


r/^03.  ^       "  there  not  been  fuch  a  current  of  authorities  as  we  find' 


<<  in  the  books  fince  the  paiEng  of  the  ftatute  of  wills^ 
^  on  the  conftru£Uon  ofwills^  to  fiorther  (as  it  has 
^^  been  called)  the  intentions  of  devifors,  perlu^s  it 
'^  would  have  been  better  that  the  fame  ftrift  words 
*^  had  been  required  in  teftamentary  di^fitions  of 
<«  land  as  in  thofe  by  deed ;  becaufe  then  the  language 
*^  of  paifing  eftates  woul4  have  been  fo  fiuoiliar,  that 

^  few 


TttUXXyiVaL    Devi/e.    CA.ix.  S  16—19.  161 

**  few  quefUons  would  have  arifen  on  wills.  For  it 
^^  hat  been  often  obferved,  that  few  queftions  arife  on 
^^  the  conftniftion  of  deeds,  when  compared  to  thofe  ^ 
^^  which  daily  arife  on  wills.  But  we  are  bound  to 
*'  confider  the  feries  of  authorities  on  this  fubjed  as 
**  the  law  of  the  land ;  abd  it  would  be  extremely 
^*  dangerous  now  to  remove  thofe  land-marks  of  real 
^*  property,  on  which  mankind  have  a£ted  for  fuch  a 
<«  length  of  time," 

S  17.'  The  general  principles  which  have  been  ftated   A  Perpetuity 

cuoDot  be 

in  Title  32.  ch.  26.  refpe£ting  perpetuities,  are  as  fully  cre<<tcd  bj 

adopted  in  the  con(lru6lion  of  wills,  as  in  that  of  deeds.  ^!||"  ^  ^ 

It  may,  therefore,  be  laid  down,  that  lands  cannot  be  Sraward  ▼. 

devifed  in  fuch  a  manner  as  to  render  them  unalienable  5£ail«R.iQ8. 
for  a  longer  period  than  a  life  or  lives  in  being,  and 
twenty-one  years  and  nine  months  after, 

S  i8.  There  is,  however,  a  difference,  in  cafes  of  Conftruftion 
this  kind,  between  a  deed  and  a  will ; '  for,  in  the  cafe 
of  a  deed,  all  the  limitations  are  totally  void.  But,  in  - 
the  cafe  of  wills,  the  courts  do  not,  if  they  can  avoid 
it,  conftrue  the  devife  to  be  utterly  void,  but  expound 
the  will  in  fuch  a  manner  as  to  carry  the  teftator's  inten- 
tion into  effeft,  a  s  far  as  the  rules  refpeding  perpe- 
tuities will  allow,  which  is  called  a  con/lru6lion  cy 
pres* 

S  19.  A  perfon  devifed  his  eft  ate  to  the   drapers   Humbcrflon 
company  and  their  fucceffors,  in  truft  to  convey  the   fto""^^^'*" 
premifes  to  his  godfon  M.  //.  for  life,  and,  upon  the   Wms.  33 «• 
death  of  the  faid  M.  H.  to  his  firft  fon  for  life,  and  fo 

Vol.  VI.  M  to 
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to  the  firft  fon  of  that  fon  for  life,  &fr. ;  and  if  no  ifliie 

male  of  the  firft  fon,  then  to  the  fecond  fon  of  the  faid 

M.  H.  for  life,  and  fo  tp  his  firft  fon,  (dc.     On  a  bill 

brought  for  an  execution  of  the  trufts  of  this  will. 

Lord  Cowper  faid,  ^'  Though  an  attempt  to  make  a 

^*  perpetuity  for  fucceifive  lives  be  vain,  yet,  fo  far  u 

^*  is  conftftent  with  the  rules  of  law,  it  ought  to  be 

^'  complied  with ;  and,  therefore,  let  all  the  forn  of 

^'  thefe  feveral  Humberjlons  that  are  already  bom,  take 

^^  eflates  for  their  lives,  but,  where  the  limitation  is  to 

Flife  ¥.  Jack-    ^V  the  firft  fon  unborn,  there  the  limitation  to  fuch  uii« 
fon,  2  Bro,      <,  ^^^^  f^^  ^j^jj  be  in  tail  male/' 

A-  iff 

5  20.  So,  where  there  Is  a  provifo  in  a  will,  the 
effect  of  which  would  be  to  prevent  a  power  of  alicna« 
ation  for  a  longer  period  than  the  law  allows,  fuch  pro« 

m 

vifo  will  be  4eempd  void,  and  tb^  reft  of  th«  will 
good* 

Lade  ▼.  Hoi-        S  ?  ^  •  Sir  John  Lade  devifed  certain  lands  to  truftees 

ford,  3  Burr,    j^nj  xhdx  heirs  to  the  ufe  of  his  coufin  John  Injkip  for 

1416.  Black.  . 

R.  428.  lifC)  remaindler  to  trviftees  to  prcferve  contingent  re-t 

Amp.  479.      mainders  ;  remainder  to  his  firft  and  other  fens  in  tail 

male ;  remainder  to  the  ufe  of  the  truftees  and  their 
heirs  during  the  life  of  Ann  Nuit^  in  truft  to  apply  the 
rents  and  profits  for  the  benefit  of  ftich  of  her  fons, 
or  fuch  other  perfon,  as  for  the  time  being  fhould  be 
in  ejfe^  and  would  be  the  next  tenant  for  life  or  in  tail, 
by  virtue  of  the  limitations  in  his  will,  in  cafe  Ana 
Unit  were  dead,  and  from  and  after  her  deceafe,  then 
to  the  ufe  of  her  firft  and  other  fons  fucceffively  in  tail : 
provided,  th^t  during  the  time  the  faid  ^ohn  In/kip 

ft\oul4 
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(hould  be  under  the  age  of  twenty-fix,  and  fo  often  and 
during  fuch  time  as  the  perfon  who  for  the  time  being 
would,  by  virtue  of  the  faid  will,  have  been  entitled 
xa  pofleflion  to  the  devifed  premifes  as  tenant  for  life, 
or  tenant  in  tail,  fliould  be  under  the  age  of  twenty-fix 
years,  the  trufiees  and  their  heirs  (hould  and  might 
enter  on  the  premifes,  and  take  the  rents  and  profits, 
and  apply  them  to  the  following  ufes ;  viz.  to  allow 
fuch  perfon  till  the  age  of  fourteen  50  /•  per  annum^ 
till  eighteen  loo/.,  till  twenty-one  300/.,  and  tiU 
twenty-fix  looo  /.,  and  the  refidue  to  be  difpofed  of  as 
the  refidue  of  the  teftator's  perfonal  eftate  was  thereby 
dire£ted  to  be  difpofed  of,  vi%.  to  be  laid  out  in  lands,  • 
and  fettled  as  the  eftate  before  devifed,  John  Injkip  died, 
leaving  his  wife  enfient  with  a  fon,  who  while  an  infant 
exhibited  his  bill  in  Chancery,  praying  to  be  let  into 
poffeflion  of  the  eftate  when  he  ftiould  arrive  at  the  age 
of  twenty-one.  Lord  Henley  -direfted  a  cafe  to  be  fent 
to  .the  Court  of  King's  Bench  for  their  opinion  on  this 
queftion  ;  Whether  Rofe Fuller^  the  heir  of  the  furviving 
truftee,  did,  upon  the  birth  of  the  prefent  piamtiff*, 
take  any,  and  what  efiate  in  the  devifed  premifes,  by 
virtue  of  the  faid  provifo  ?  It  was  contended,  that  no 
eftate  vefted  in  the  truftees,  the  provifo  being  void ; 
whether  it  meant  to  veft  a  determinable  fee  in  the  truf- 
tees, or  a  mere  chattel  intereft ;  becaufe,  in  the  firft: 
cafe,  it  tended  to  a  perpetuity,  by  taking  away  the 
power  of  alienation  five  years  longer  than  the  policy  of 
the  law  admitted :  in  the  latter  cafe,  it  had  the  fame 
inconvenience,  and  was  in  derogation  of  the  legal  "^ 
powers  of  teowt  in  taif« 

Ma  The 


1^4  Titk  XXXVm.     Dtvi/e.     Cb.  ix.  %  11—24. 

The  Court  of  King's  Bench  appear  to  have  been  of 
this  opinion,  for  they  certified,  that  Rofe  Fuller j  the 
heir  at  law  of  the  furviving  truftee  in  the  will  of  Sir 
John  Ladcy  did  not  take  any  eftale  in  the  premifes  de«. 
vifed,  by  virtue  of  the  provifo  in  the  will  of  the  faki 
teftator. 

Contradiaory .  $  22.  Lord  Coke  fays,  that  where  there  are  two  dif- 
ilnft?ii2£.  ferent  d«vifes  of  the  &me  thing,  the  laft  (hall  take 
••  '•  place.     Mr.  Hargrave  obfcnres,  that  there  is  a  great 

Flow.  451.  contrariety  of  opinion  on  this  fubjed ;  fome  hold  with 
Owen  84.        L^j^j  ^^^^^  ^j^  ^Yit  fecond  devife  revokes  the  firft  ; 

others  think,  that  both  devifes  are  void,  on  account 
of  the  repugnancy  :  but  the  opinion  fupported  by  the 
greateft  number  of  authorities,  is,  that  the  two  devifees 
ihall  take  in  moieties. 

No  Avcnnent       §  23.  By  the  ftatute  of  frauds,  it  is  ena&ed,  '^  That 

SpUin  WiB..  "  »^  ^^  ^^^  ^^''°K  ^^^  ^  repealed,  nor  (hall  any 

<«  claufe,  devife,  or  bequeft  therein,  be  altered  or 
^^  changed  by  any  words,  or  will,  by  word  of  mouth 

?lowd.  345.     ^^  only."     In  confequence  of  thefe  words,  no  parol 

averment  can  be  admitted  to  explain  a  will,  contrary 
to  the  import  of  the  words  of  fuch  will. 

Bertie  v.Ld.  S  24*  P^pcrs  and  other  writings  were  offered  in 
Sau!.  2u *       evidence,  to  prove  what  was  faid  to  be  the  intention 

of  the  teftator.  It  was  decreed,  that  they  (hould  not 
influence  the  conftrudion  of  a  will  in  writing ;  for  that 
would  be  to  make  them  part  of  the  will  itfelf :  and  it 
is  exprefsly  required  by  the  ftatute  of  (rauds  and  per* 
juries,  that  every  part  of  a  will  (hall  be  in  writing ; 

•8  and, 
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and,  even  before  that  (latute,  no  collateral  proof,  either 
by  papers  or  words,  was  admitted ;  becaufe  a  will  is  a 
confummate  ad  of  itfelf* 

5  25.  The  depofition  of  a  perfon,  who  prepared  a   Broughtonv. 
will,  was  oflFered  to  be  read  to  prove  the  declarations    7  firo.  ParL 
of  the  teftator,  at  the  time  he  gave  the  inftruftions  for     *•  "^  '  • 
the  will,  with  refpeft  to  his  intention  of  giving  his  wife 
the  feveral  devifes  and  bequefts,  mentioned  in  the  will,  / 

over  and  above  her  jointure.     But  Lord  Chancellor   SVcfJun.aa. 
Bathurft  would  not  fuffer  fuch  evidence  to  be  read* 

§  26.  But,  in  the  cafe  of  an  ambiguitas  laiensy  an   Exception 

1-1  •         1     -  «•   1  where  there  it 

averment  lupported  by  parol  evidence  is  admiinble,  to  a  latent  Am« 

explain  a  will  j  and,  therefore,  if  a  teftator  having  two  ^*  r^J^^  55  ^ 

fons  of  the  name  of  John^  devifes  generally  to  his  fon  »  Atk,  371. 
John^  there  parol  evidence  will  be  admitted,  to  prove 
which  Jobn  the  teftator  meant. 

§  27.  A  perfon,  being  feifed  in  fee  as  h«r  of  his   ^^^*  ^*  ^P* 
mother's  mother,  devifed  the  land  to  truftees  in  fee,  in  Wmt.  I'ls. 
truft  to  pay  annuities,  and  the  refidue  to  go  to  the  tef<v 
tator's  right  heirs,  of  his  mother's  fide,  for  ever.     The 
teftator  had  two  heirs  of  the  mother's  fide  •,  one  who 
was  heir  of  the  mother's  father,  and  the  other,  heir  of 
his  mother's  mother.     Parol  evidence  was  admitted, 
to  prove  that  the  teftator,  when  be  made  his  will,  de^ 
clared  that  the  heir  of  his  mother's  mother  (hould  have 
his  eftate,  becaufe  it  came  from  thence. 

S  28*  Where  parol  averments  arie  allowed  to  ex* 
plain  a  will^  they  may  be  ezuountered  by  parol  aver- 
mrntgi 

Mj  $  ag.  Oa 


1 66 

Jones  ▼. 
Ncwmaxif 
I  £la.  R«  60. 


Title  XXXVIIL     Difvi/e.    Cb.  \x.  §  20,  3(3* 

§  29,  On  a  motion  for  a  new  trial  in  cjcftmcnt, 
wherein  the  lelTor  of  the  plaintiff  was  heir  at  law,  and 
the  defendant's  title  arcjfc  upon  a  will,  which  devifed 
the  premifcs  to  John  Clucr  of  Calcot^  under  whom  the 
defendant  claimed  ;  but  the  plaintiff  gave  evidence  that, 
at  the  time  of  making  the  will,  there  were  two  John 
Cluersj  father  and  fon;  and  that,  therefore,  the  dc- 
vife  was  to  the  father,  who  died  before  the  teftatrix, 
and  fo  the  devife  was  lapfed.  Upon  which,  the  dc* 
fendant  offered  to  prove  by  parol  evidence,  that  the 
teftalrix  intended  to  leave  it  to  John  Clucr  the  fon ; 
but  the  judge  would  not  fuffer  it,  and  a  verdi£^  was 
found  for  the  plaintiff.  But,  per  totam  curiam^  the 
judge  was  miilaken :  the  objection  arofe  from  parol 
evidence,  and  ought  to  be  encountered  by  the  fame.. 


T*t«)masr. 
l^homas, 
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§  30.  George  Evam  devifed  to  his  granddaughter 
Mary  Tho?nas  oi  Lixhlloyd  in  Merihyr  parifh,  the  re- 
verfion  of  a  houfe,  the  faid  houfe  to  continue  in  the  pof- 
feflion  of  his  wife  Elizabeth  Evans  during  her  widow- 
hood. At  the  time  of  his  death,  the  devifor  had  a 
granddaughter  of  the  name  of  Elenor  Evans ^  who  lived 
zlLlechlloydmMerthyr  parifh,  and  a  great-grand-daugh- 
ter Mary  Thomas^  an  infant  of  iwo  years,  being  the  only 
pcrfon  of  that  name  in  the  family  ;  but  it  appeared  that 
•fte  lived  at  Green  Cajlle  in  the  parifli  oiLIayigain^  fonie 
miles  from  Mcrthyr  parifli,  in  which  latter  parifli  fte 
liad  never  been  in  her  life. 


At  the  trial,  the  plaintiff's  counfel  propofed  giving 
parol  evidence  to  fhew  a  miftake  in  the  name  of  the 
'dcvifee,  that  when  the  will  was  read  over  to  the  devifor 

by 


by  Phillips  the  perfon  who  drew  it,  and  who  was  dead^ 
the  devifor  faid  that  there  was  a  miftake  in  the  name  of 
the  woman  to  whom  the  houfe  was  given  \  that  Phillips 
then  faid  he  would  redify  it ;  but  the  devifor  anfwered^ 
that  there  wis  no  occafion,  as  the  place  of  abode  and 
the  parifli  would  be  fuffident.  To  this  evidence,  the 
defendant's  counfel  obje&ed,  contending,  that  there 
was  not  that  ambiguitas  latens  which  authorized  the  re* 
ceiving  of  parol  evidence.  That  if  the  doubt  had  arifen 
from  there  being  two  peribns  of  the  name  of  Mary 
Thomas^  parol  evidence  might  b^  admitted  to  explain 
which  of  them  was  meant ;  but,  here,  the  inaccuracy 
of  the  defcription  was  not  fuch  as  to  rarife  a  fufEcient . 
degree  of  doubt  to  let  in  the  parol  evidence,  for  grands 
daughter  would  properly  enough  fignify  great-giand« 
daughter!  and  the  miftake  of  the  refidence  was  only  in 
a  matter  of  defcription  which  was  perpetually  varying, 
tmd  could  not  raife  any  doubt  where  a  name  not  ap-^ 
plicable  to  any  other  than  the  defendant  was  ufed^ 
which  was  a  circumftance  of  the  greateft  weight  in  ^ 
thefe  cafes*  Mr«  JufUce  Lawrence  received  the  evi- 
dence,  fubjed:  to  the  opinion  of  the  court  on  its  ad« 
tnif&bility,  in  cafe  the  jury  ihould  be  of  opinion  that 
the  name  Mary  Thomas  had  by  miftake  been  inferted 
inftead  of  Elinor  Evans ^  But  the  jury  being  of  opi* 
nion,  that  there  was  no  fuch  miftake,  they  found  for 
the  defendant  Mary  Thomas^  and,  confequently,  any 
iarther  conftderation  of  this  point  became  unneceflary* 
The  defendant's  counfel  then  offered  evidence  of  de^ 
clarations  made  by  the  devifor  at  other  times  previous 
to  the  making  of  his  will,  expreiEve  of  his  regard  for 
his  great-grand -daught^  the  defendant,  and  of  his  in- 
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tention  of  giving  her  the  houfe  in  qudlion.  This  evi- 
dence was  rejeded  by  the  judge,  who  thought  that  no- 
thing dehors  the  will  could  be  received  to  Ihew  the  inten- 
tion of  the  devifor,  which  cbuld  only  be  coUeded  from 
the  words  of  the  will  itfelf,  after  the  Temoval  of  any  latent 
ambiguity  there  might  be  in  the  defcription  of  perfons, 
or  other  terms  made  ufe  of  in  the  will.  And  the  jury 
found  for  the  heir  at  law,  on  the  ground  that  the  will 
was  void  for  uncertainty. 

Upon  a  queilion,  whether  a  new  trial  ihould  be 
granted.  Lord  Kenyon  faid,  ^*  Although  great  pains 
have  been  taken  by  the  counfel  on  both  fides,  to  in- 
veftigate  the  points  in  this  caufe,  it  feems  to  be  a 
cafe  of  no  difficulty.    It  mufl  be  admitted,  that  the 
'^  heirs  at  law  are  not  to  be  difmlierited  by  conjedure, 
^'  but  only  by  exprefs  words  or  neceflary  implication. 
**  When  the  rule  for  a  new  trial  was  moved  for,  I  al- 
^'  luded  to  the  maxim  thzt  falfa  demonftratio  non  nocetj 
but,  in  doing  fo,'  I  wifhed  that  the  fenfe  of  that  rule 
fliould  be  attended  to :  I  have  always  underftood, 
that  {\\ch  fal/a  demori/iratio  fhould  be  fuperadded  to 
**  that,  which  was  fufficiently  certain  before:   there 
mufl  be  conjlat  de  perfoni^  and,  if  to  that  an  inapt 
defcription  be  added,  though  falfe,  it  will  not  avoid 
*'  the  devife.     And  this  gets  rid  of  almoft  all  the  ob- 
**  fenations  and  arguments  made  by  the  defendant's 
•**  counfel }  for,  in  the  cafe  cited,  there  was  no  other 
perfon  in  competition  with  the  perfon  claiming.     It 
has  been  a  long  eftabliihed  rule,  that  where  there  is 
a  latent  ambiguity  in  a  will,  the  parties  may  go  into 
••  extrinfic  evidence  to  render  that  certain,  which, 
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^'  ixdthout  the  aid  of  fuch  evidence,  is  uncertain.  But 
^^  here,  the  evidence  given,  has  itfelf  raifed  the  ambi* 
<€  guity.  On  the  face  of  the  will  there  is  no  uncer- 
^^  tainty;  one  perfon,  namely,  E.  Evans j  is  named, 
^  who  is  the  grand-daughter  of  the  devifor,  and  of 
"  Llecblloyd  in  Merthyr  parifh.  Two  of  the  defcrip- 
•*  tions,  therefore,  in  the  contefted  devife,  apply  to 
<<  her ;  but,  inftead  of  her  name,  (it  was  laid),  that 
^^  of  Mary  Thomas  was  inferted ;  it  turns  out,  that 
<«  Mary  Thomas  is  not  the  grand*daughter,  but  the 
^^  great-grand-daughter  of  the  devifor,  and  that  fhe 
^^  does  not  live  at  Llecblloyd  ,in  Merthyr  parifli,  the 
^^  place  mentioned  in  this  claufe.  Then  do  we  arrive 
•'  at  any  certainty  refpeOing  the  perfon  of  the  devifee  ? 
**  If  we  do,  it  muft  decide  the  cafe ;  but  if  the  parol 
^^  evidence  has  introduced  uncertainty  refpe£ting  the 
^*  devifee,  then  the  heirs  at  law  muft  take.  In  addi« 
^  tion  to  the  cafes  that  were  cited,  another  ia  P*  Wil-  Beaumont  v. 
••  Uams  might  have  been  referred  to,  where  the  name  ^qJ,,  |^i. 
*^  of  the  legatee  was  miftaken :  the  teftator  gave  a 
legacy  to  Catherine  ;  it  turned  out,  that  there  was 
a  perfon  whom  he  frequently  called  Gatty^  and  not 
(c  according  to  her  real  name,  which  was  Gertrude ; 
^^  and,  when  parol  evidence  of  that  was  received,  it 
<^  left  no  doubt  but  that  the  teftator  meant  Gatty.  So, 
^  here  it  was  proper  to  let  in  die  parol  evidence  to  re- 
^  move  the  latent  ambiguity ;  but,  when  received,  it 
^  leaves  the  queftion  in  uncertainty.  If  there  had 
^  been  no  perfon  anfwering  the  defcription  of  grand- 
*^  daughter,  livipg  at  Llecblloyd  in  Merthyr  parifh,  I 
^  fliould  have  rejeded  the  defcription,  and  have  faid, 
f  ^  that  the  devife  applied  to  Mary  Thomas :  but  it  ap- 
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^  peits»  that  there  is  another  peifon  anfwering  that 
^  part  of  the  defcription,  who  is  alfo  an  objed  of  the 
**  teftator's  bounty.  Then,  as  there  arc  two  parts  of 
"  the  defcrlption  not  anfwering  to  Mary  Thomas^  who 
^  h  named  in  thi<  ciaufe  in  the  >^ill,  we  are  left  to 
•*  conje&ure  who  was  meant  by  the  devifor  :  but  the 
^  law  will  not  allow  an  heir  at  law  to  be  difmherited 
••  by  conjefture* 
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With  regard  to  the  other  quefUon  refpefting  the 
rejedion  of  evidence,  it  feems  that  the  learned  judge 
did  right  in  rejeding  it,  the  fuppofed  declarations 
^  having  been  made  by  the  tedator  long  before  the 
^  will  was  made ;  though,  had  they  been  made  at  the 
^  time  of  making  the  will,  I  fliould  have  thought  them 
«  admiilible  in  evidence.'^ 

AJkurJl  Juftice.—  '^  The  hdrs  at  law  muil  recover 
^  pofleflion  of  this  eftate,  unlefs  fome  other  perfon  be 
^  clearly  and  unequivocally  entitled  to  take  under  the 
^  wilL  I  cannot  form  any  latisfadory  opinion  refped« 
*^  ing  the  perfon,  who  the  devifor  intended  fliould  take 
^^  under  the  devife  in  queflion,  and,  therefore,  the  title 
*^  of  the  heirs  at  law  mufl;  prevail.'* 

Grofi  Juftice.—  "  The  heirs  at,  law  cannot  be  difm* 
*^  herited,  unlefs  we  find  fojne  perfon  named  in  the 
^^  will  that  the  devifor  intended  clearly  fliould  take : 
^  then,  can  we  clearly  difcover  whom  the  deviibr  meant 
^  in  the  claule  in  queftion  ?  He  had  no  grand-daugh* 
^  tcr,  but  he  had  a  great-grand-daughter,  of  the  name 
<*  of  Mary  Thomas ;  and  though,  under  certain  cir« 
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*'  cumftances,  a  great-grand-daughter  may  take  undef 
*^  the  defcription  of  grand-daughter,  if  there  be  no 
"  doubt  about  the  perfon  intended,  yet  here  the  grand- 
^  daughter  is  defcribed  as  living  at  Llecblloyd  in  Mer- 
^*  thyr  parifli :  this  raifes  a  confiderable  doubt  refpe£t« 
^  ing  the  perfon  intended ;  and  when  it  appears  by  the 
*^  evidence  given,  that  the  devifor  had  a  grand-daugh* 
^^  ter  living  in  that  parifh,  but  no  great-grand-daugh« 
^^  ter,  it  renders  it  ftill  more  doubtful,  whether  he 
^^  meant  to  give  the  houfe  to  Mary  Thomas  the  grand* 
<«  daughter.    Then,  we  are  left  to  conje&ure  who  was 
^'  meant  in  this  claufe,  there  being  no  perfon  anfwer« 
^^  ing  to  the  defcriptions ;  but,  it  bdng  uncertain,  the 
^^  heirs  at  law  are  entitled  to  take  the  advantage.    As 
^  to  the  reje£Uon  of  the  evidence  oflFered,  the  queftion 
^^  was,  what  the  devifor  intended  at  the  time  of  mak- 
^'  ing  his  will,  not  what  he  had  intended ;  and,  as  the 
**  evidence  tendered  would  only  have  proved  that  he 
^^  had  had  fuch  intention,  I   think  it  was  properly 
«  rejefted.*' 

Lawrence  Juftice.—  *^  I  received  parol  evidence  for 
*^  one  purpofe,  smd  rejeded  it  for  another,  on  this 
*'  ground :  I  thought  that  I  could  not  receive  parol 
•*  evidence  of  declarations  of  the  teftator,  relative  to 
^^  his  intention,  made  before  the  will,  but  that  parol 
^  evidence  might  be  received  to  remove  a  latent  am- 
•*  biguity,  not  appearing  on  the  face  of  the  will,  or  to 
^^  dear  up  a  miftake  of  a  name  in  the  will.  As  the 
^^  defcription  in  the  claufe  in  queftion  anfwered  to 
^^  £.  Evans^  and  as  it  was  ftated  that  the  devifor,  at 
^^  the  time  of  making  his  will,  laid,  that  he  meant  that 
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^  E*  Evans  (hould  take  under  it»  I  permitted  the  coun- 
^  fel  for  the  plaintiffs  to  go  into  parol  evidence,  to  fee 
^  whether  or  not  the  name  of  Mary  Thomas  were  by 
^  miftake  inferted  for  that  of  E.  Evans :  and,  in  fo 
M  doing,  I  found  myfelf  warranted  by  former  decifions, 
^  %Vin.Ab.  lit.  pi.  39.  and  2  Vef.  216.  With  re- 
^^  gard  to  the  evidence  which  was  reje&ed,  I  thought 
^  that  a  will  could  not  b«  conftrued  by  any  dedara- 
^  rations,  made  by  die  teftator  before  the  making  of 
^  the  will,  but  that  his  intention  muft  be  coUe&ed 
^  from  the  words  of  the  will,  or  from  what  pafied  at 
^  the  time  of  making  it.  There  is  no  doubt,  but  that 
^  parol  evidence  to  remove  the  latent  ambiguity  in  the 
^  will  was  properly  received ;  but,  when  it  was  recdv- 
^  ed,  it  became  extremely  ^doubtful  who  was  intendecT 
^  to  take. .  I  perfe&ly  agree  in  the  opinion  given  by  my 
^  Lord  Chief  Juftice  on  this  point :  if  the  parol  evi- 
**  dence  had  clearly  fhewn  who  was  intended  to  take, 
^  that  perfon  would  have  been  entitled  to  our  judg- 
"  ment ;  but  if  the  parol  evidence  does  not  remove, 
^^  but  r^fes,  the  doubt,  then  the  title  of  the  heirs  at 
^*  law  muft  prevail.  In  many  cafes,  the  defcription  of 
**  the  devifee  is  of  importance :  fuppofe  a  devife  of  a 
**  houfc  to  A.  by  name,  on  condition  that  he  keep  up 
•*  the  houfe,  &fr.  and  it  turned  out,  that  A.  was  of 
^^  too  tender  age  to  keep  houfe,  the  perfon  fo  named 
^^  could  not  take,  becaufe  it  is  evident  from  the  de* 
^^  fcription,  that  the  devifor  did  not  mean  that  perfon 
fo  named.  The  cafes  cited  only  apply  to  a  cafe, 
where  there  is  only  one  perfon  refpeding  whom  the 
ambiguity  arifes ;  if  that  had  been  the  cafe  here,  if 
^^  there  had  been  no  perfon  anfwering  the  defcription 
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^  in  this  claufe,  Mary  TbofMs^  who  is  taamed^  m!^ 
^^  have  taken,  and  the  defcription  might  have  beea 
^  reje&ed :  but  here  the  defcrqptkxi,  both  as  to  the 
^  degree  of  relationihip,  and  as  to  the  place  of  lefi* 
^^  dence,  does  apply  to  another  perfon ;  therefore,  it 
<<  is  uncertain  whom  the  derifor  meant,  and,  confe- 
^  quently,  tlie  heirs  at  law  muft  take.** 
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Section  I. 

TTAVING  ftated  th«  general  rules  by  which  wilh 
are  conftnied  j  it  will  now  be  neceffary  to  en^ 
quire,  ift,  What  words  are  neceffary  to  create  a 
devife ;  ad,  What  words  are  neceffary  to  defcribe  the 
devifees ;  3d,  What  words  are  neceffary  to  defcribe 
the  property  intended  to  be  deivifed  :  and,  4th,  What 
words  are  neceffary  to  denote  the  quantity  and  nature 
oi  the  eflate  intended  to  be  devifed. 
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§  3.  With  rcfpea  to  the  words  neceflary  to  create  WhitWortt 
a  devife  of  lands,  the  proper  and  technical  words  are,  Derife^ 
giv€  and  devi/e^  but  any  other  words  which  fufEdently 
fliew  the  Intention  of  the  teftator  to  give  all  or  any 
part  of  his  eftate,  will  be  fufEcient  for  that  purpofe. 

§  3.  A  perfon  having  conveyed  his  eftate  to  feoffees   Bro.  Ab.  Tft; 
to  his  own  ufe,  before  the  ftatute  of  ufes,  made  his  *  I^.t*« 

will  after  that  ftatute,  and  alfo  after  the  ftatute  of 
wills  by  which  he  willed  that  his  feoffees  fhould  make 
an  eftate  to  W.  N,  and  the  heirs  of  his  body.  This 
was  adjudged  to  be  a  good  devife  of  an  eftate  tail  to 
fF.  N.  the  intention  being  clear* 

§  4.  j1.  feifed  of  lands  in  fee,  having  iffue  two  fons   Hodgkinfim 
JB.  and  C.  made  his  will,  by  which  he  devifed  feveral  lands   ,'jL,d.  Sjrynu 
to  B.  his  eldeft  fon ;  and  direfted  that  B.  fhould  re-    "?• 
hounce  all  his  right  in  Blackacre^  of  which  the  devifor 
was  then  feifed,  to  C.    This  was  adjudged  to  amount 
to  a  devife  to  C.  in  fee. 

§  5.  a  mere  recital  in  a  will  does  not  operate  aa  a   Right  ▼. 
devife.     And    therefore    in  a    cafe  where  a  perfon   f  com^ 
being  -tenant  for   life,   remamder    to    his  wife  for  ^3i* 
life,  remainder  to  his  own  right  heirs,  made  his  will, 
in  which  he  faid — <*  My  lands,  by  fFoolwicby  my  wife 
•^  is  to  enjoy  for  her  life,  after  her  death  of  right 
"  it  goeth  to  my  daughter  Elizabeth  for  ever,  pro* 
♦^  vided  ihe  hath  heirs.'*— It  was  determined  that 
nothing  was  devifed  to  Elizabeth  the  daughter,  for  the 
will  did  not  give  her  any  eftate,  but  only  recited  tho 
f  (late  ihe  had  before* 

S  6^  Word! 
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#ordf  of  $  6.  Words  of  advice,  recommendation,  or  defire, 

Dcfire.  ^^  ^^^  create  an  a&ual  devife.    Nor  will  they  even 

operate  fo  as  to  raife  a  truft  in  equity,  unlefs  the  pro- 
perty is  certain,  and  the  perfons  to  whom  it  is  given 
clearly  defcribed ;  and  even  in  that  cafe  fuch  words 
are  not  in  general  deemed  imperative  or  legatary, 
t^here  they  are  inconfiftent  with  the  antecedent  right 
or  intereft^  devifed  to  that  perfon  to  whom  they  are 
addrefled ;  for  in  fuch  cafes  the  fubje£t  matter  of  the 
recommendation  having  been  once  abfolutely  deyifed 
away,  i'^  cannot  be  prefumed  that  the  teflator  intended 
to  ufe  his  fubfequent  words  of  recommendation  in  a 
legatary  fenfe,  which  would  be  to  conflrue  his  will 
as  inconfiflent  with  itfelf,  in  one  and  the  fame 
fentence. 

Anon  8  Vin.        §  7*  -^  perfon  gave  all  his  eflate  to  his  wife,  and 

S  Vp5mcr"  *^^  ^^^»  "  ^  ^^^^^  ^^  requeft  my  faid  wife  to  give 
T.  Schribb,  «  all  her  eftate,  which  flie  fliall  have  at  the  time  of 
283,'"'  ^^  her  death,  to  her  and  my  neareft  relations,  equally 

**  among  them." 

Lord  Har court  faid,  the  words  of  the  will  being  fo 
very  general,  both  with  refped  to  the  money>  and 
the  perfons  to  take  it,  it  did  not  amount  to  a  devife, 
but  was  only  a  recommendation  to  the  wife,  to  make 
fuch  a  difpofition.  But,  if  he  had  delired  that  fhe 
(hould  have  given  it  to  a  particular  perfon,  it  would. 
have  been  a  good  devife,  and  a  truft. 

Cunllffc  V.  S  8.  Sir  E.  Cunl'ife  devifed  certain  fugar-houfes, 

Pr"oiL'cha.  and  ftocJ^  »n  trade,  unto  his  fon  Sir  E.  Cunliffe  the 
*<"•  plaintiff's 
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plaintiff's  brother;  neverthelefs,  in. cafe  Sir  E.  Ibould 
die  withoat  a  fon,  he  recommended  it  to  him  to  give 
and  devife  the  faid  premifes  unto  the  faid  plaintiff.  It 
was  held  by  the  Lords  Commiffioners  AJion  and 
Smithey  that  the  word  recommend  was  not  fuffident  to 
raife  a  trufl:  in  favour  of  the  plaintiff. 

§  9.  A  teftatrix  gave  her  fortune  to  A. ;  and,  if  he    Le  MaJtre  v. 
fliould  die  without  iffue,  fhe  recommended  it  to  him  to   prcc.  in  Cha, 
do  jufticc  to  B.  and  her  children,  if  he  fhould  think  ^^  "• 
them  worthy  of  it ;  but,  if  any  unforefeen  accident 
fhould  make  the  whole  or  any  part  acceptable  or  fer- 
viceable  to  him,  he  might  difpofe  of  it,  if  he  ihould 
^hink  fit.^ 

It  was  held  to  be  no  trufl. 

§  10.   Lady  Bland  devifed  to  her  fon,  Sir  John   Bland  ▼. 
Bland,  his  heirs,  executors,  adminiftrators,  and  affigns,    p^^^  \^  q^ 
all  her  manor  of  Witbingiony  and  other  real  and  per-   201  »• 
fonal  eflate  whatfoever  \  adding  the  following  claufe— - 
^^  And  it  is  my  eamefl  requed  to  my  fon,  in  cafe  of 
**  failure  of  iffue  of  his  body,  that  my  fon  would  in 
"  his  lifetime  fettle  the  faid  eftate,  or  fo  much  thereof 
^^  as  he  fhould  fland  fdfed  of  at  his  death,  that  the 

fame  may  coi^e  to  and  be  enjoyed  by  my  daughter, 

and  the  heirs  of  her  body,''  and  in  failure  of  iffue 
with  divers  remainders  over  \  and  made  her  fon  exe^ 
cutor.  It  was  held  by  Lord  Hardwicke  to  be  no  trufl, 
inafmuch  as  the  words,  '*  fo  much  as  he  fhould  fland 
'^  feifed  of,"  gave  him  the  iabfolute  ownerfhip  ^  and 
the  other  expref&on  amounted  to  nothing,  mpre  than 

Vol.  VI.  N  words 
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words  of  recoimnendadon,  leaving  h  to  the  diferetioit 
of  the  party  whether  he  would  comply  with  her  rt« 
queft  or  not. 

$11.  Richard  Hartand,  being  feifed  in  fee  of  the 
manor  of  Sutton^  devifed  it  to  his  eldeft  fon  Philip 
for  life,  with  remainder  to  his  firft  and  other  fons  ift 
tail  male. 


Wynne  ▼. 
Hawkinty 
iBro.R.i79« 


<€ 


tc 


Philip  entered  upon  the  eftafe  thus  devifed  to  him  ; 
and,  being  himfelf  alfo  pofleflfed  of  leafehold  eftates 
in  Sutton^  fome  for  lives  and  others  for  years,  by  his 
will  gave  his  leafehold  eflate  for  fives  to  the  truflees 
of  his  father's  will,  to  the  fame  ufes,  to  which  the 
lands  devifed  by  the  father's  will  were  limited,  fo  far 
as  by  law  he  could  ;  and  then  followed  this  claufe—^ 
And  all  my  other  leafehold  eftates,  in  the  pariih  or 
townfhip  of  Suttortj  I  give  to  my  brother  Jahn 
^^  Harland  for  ever,  hoping  he  will  continue  them  in 
"  the  family/' 

Lord  Thurlow  was^  of  opinion,  that  the  will  in  this 
inftance  did  not  import  a  devife,  as  the  words  did  not 
clearly  demonftrate  an  objedt. 

§12.  The  words,  ^^  not  doubting  but  that  ihe  (the 
^^  devifee)  will  difpofe  of  what  (hall  be  left  at  her 
^  death  to  our  two  grandchildren*'  were  decreed  not 
to  amount  to  a  devife. 


'    §  1 3»  Notwithftanding  the  authority  of  the  preced- 
ing determinations,  there  are  fome  cafes,  in  which 

words 
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trords  of  ddire  or  reqaeft  have  beda  held  to  be  imps* 
rative  and  legatary,  and  confequently  to  create  a  truft^ 
where  the  property  was  certain,  and  the  objefts  of  the 
teftator's  bounty  clearly  pointed  out. 

§  1 4.  Nicholas  Harding  gave  by  his  will  to  Elixabctb    Hsrdtng  t. 
his  wife  all  his  eftate,  leafes,  and  Intereft,  in  his  houfe    1  AtL  469; 
&c.  ^^  but  did  deHre  her  at  or  before  her  death  to  give 
'^  fuch  leafes^  houfes,  ^c*  unto  and  amongft  fuch  of 
*'  his  own  relations,  as  (he  fhould  think  mod  defer v« 
^*  ing  and  approve  of/'  and  made  her  his  executrix. 
The  wife  furvived,  but  died  inteflate*     It  was  decreed, 
that,  as  the  word  ^^  relations j'  was  a  legal  defcription, 
this  was  a  devife  to  fuch  relations,  and  operated  as  a 
trufl  in  the  wife  by  way  of  power  of  naming  and  ap- 
portioning ;  and  her  non-performance  of  the  power 
did  not  make  the  devife  void,  but  the  power  devolved 
on  the  court. 

It  was  therefore  decreed,  that  the  property  devifed   Kowlan  ▼• 
(being  perfonal)  fliould  be  divided  according  to  the   ,  BroTRcp. 
ilatute  of  limitations.  4^9- 

$15*  Edward  Wort  ley  devifed  his  collieries  and  Butev.Stutrt^ 
coal  mines  to  truftees,  their  heirs,  executors,  admini-  c«.476/  * 
itrators,  and  ailigns,  upon  trufl  to  convey  and  dii^fe 
of  the  fame  in  fuch  manner  as  his  daughter,  whether 
fole  or  covert,  ihould  dired  or  appoint,  by  any  writing 
or  writings  under  her  band  and  feal,  in  the  pre» 
fence  ef  three  witnefles*  And  in  a  fubfequent  part  of 
the  will  the  teftator  declared,  that  although  his  mean* 
ing  was  to  give  his  faid  daughter  the  abfolute  difpofal 
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of  the  faid  collieriet^  to  prercnt  the  caq)cnttC8  and 
trouUe  that  muft  attend  the  management  of  affiurs  of 
ftich  a  nature  under  the  diredion  of  the  Court  of 
Chancery^  he  requefted  his  faid  daughter  to  dire&.the 
money  arifing  therefrom  to  be  applied  in  fuch  manner 
ai  he  had  direded  the  fame,  in  de&uU  of  her  diredion 
.^  and  appointment. 

A  queftion  having  arifen  on  the  conftru£tion  of  this 
wUIt  whether  Lady  Bute  had  an  abfolute  power  of 
difpofing  of  the  collieries,  Lord  Henley  declared  that 
the  teftator  did  not  intend  to  empower  Lady  Bute  to 
dired  the  truftees  to  difpofe  of  the  premifes  for  her 
abfolute  benefit,  or  without  confideration ;  but  that 
he  intended  only  to  give  her  a  power  to  hare  the  fame 
ibid,  and  that  the  money  arifing  therefrom  ihould  be 
applied  to  the  purchafe  of  lands,  in  the  fame  maimer 
as  the  clear  profits  of  the  premifes  in  cafe  flie  had 
made  no  appointment.  And  decreed  accordingly, 
which  was  affirmed  by  the  Houfe  of  Lords* 

Pierfon  ▼.  S  ^  6*  7^^^^  Garnet j  Bifhop  of  Clogber^  devifed  the 

2  Bro.  R€p. '    refidue  of  his   perfonal  eftate  to  P.  Pierfon^  his  exe- 
.»*•  **^-         ctttors,  adminiftrators  and  affigns,  adding  thefe  words, 

*•  And  it  is  my  dying  requeft  to  the  faid  P.  Pierfon^ 
'^  that  if  he  (hall  die  without  leaving  ifiu«  living  at 
•♦«  his  death)  that  the  faid  P.  Pierfm  do  difpofe  of 
**  wh(it  fortune  he  (hall  receive  under  this  my  will, 
^  to  and  among  the  defcendants  of  my  late  aunt  Arm 
■  •*  Coppinger^  his  grandmother,  in  fuch  manner  and 
'  ♦*  proportions  at  he  fliall  think  proper/* 


It  was  decreed  by  the  Mafter  of  the  Rolls,  and 
aiErmed  by  Lord  Thurlow^  that  theFe  words  wer^ 
imperatiret  and  ct^ated  a  trud  in  favour  of  the  dt* 
fcendaats  of  Ann  Coppinger. 

517.  The  courts  have  in  iome  iofiances  allowed  of  I><^^'{es  by 
a  devife  by  implication,  where  it  has  been  very  appa^' 

rent,  in  order  to  fupport  and  effefluate  the  intendoa 
of  die  teftator ;  but  in  cafei  of  this  kind,  the  impMca* 
tion  muft  be  a  neceflary,  and  not  merely  a  po£Eb2«, 
or  probable  one ;  for  the  title  of  the  heir  at  law  being 
plain  and  obvious,  no  words  in  a  will  ought  to  be 
conftrued  in  fuch  a  manner  as  to  defeat  it,  if  they  can 
have  any  other  fignificadon. 

518.  The  firft  cafe  in  which  a  devife  by  implication   Bro.  .4b. 

was  allowed,  arofe  in  11  Hen.  7.    A  man  devifcd  his   ^▼•^^•pJ-5»* 
.      .  Cro.  Ja.  75, 

goods  to  his  wife,  and  that  after  the  deceafe  of  his 

wife,  his  fon  and  heir  ffiould  have  a  certain  houfe.  '^ 

It  was  determined  that  this  was  a  good  devife  of  the 

houfe  to  the  wife,  for  life,  by  implication ;  for  by  the 

exprefs  wDrds  of  the  will,  the  heir  was  not  to  take  it 

dll  after  the  death  of  the  wife,  and  therefore  if  fhe  did 

not  take  it,  no  one  elfe  could. 

$  19.  A.  having  a  wife  and  two  daughters  his  heirs   Huttonv. 
at  law,  dcvifed  lands  to  one  of  his  daughters  after  the  fy^^ljt. 
death  of    his    wife.     Decreed   that,   although   the  Willlav, 

LllCM, 

daughter  was  bat  one  of  the  heirs  at  law,  yet  that  the  1  P.  Wsu. 
wife  fhould  take  an  eftate  for  life  by  implication* 

N  3  I  ao.  It 
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5  2o.  It  was  alfo  formerly  held^  that  a  devife  to  a 
ftranger,  after  the  death  of  the  devifor's  wife,  would 
give  the  wife  an  eftate  for  life,  by  implicatioiu  But 
diift  determination  has  been  repeatedly  contradided ; 
becaufe  in  this  cafe  two  implications  arife,  the  one, 
that  the  teftator  meant  the  lands  (hoUld  go  to  his  wife, 
the  other,  that  they  ihould  defcend  to  his  heir ;  and, 
therefore  the  implication  in  favour  of  the  wife  bemg 
only  a  poflible,  and  not  a  neceflary  one,  the  title  of 
the  heir  mud  prevail. 

§  21.  A  perfon  devifed  to  A.  and  his  heirs,  after 
the  death  of  the  devifor  and  his  wife*  It  was  deter- 
mined that  A.  who  was  a*  Aranger,  ihould  take 
nothing,  until  the  death  of  the  wife;  and  that,  in 
the  mean  time,  the  lands  Ihoflld  defcend  to  the  heir 
at  law. 


Fawlkcncr  v. 
FawlkcDcr, 
1  Vera.  33* 


§  32.  A  copyholder  devifed  underwoods  to  J.  5. 
for  twenty  years,  after  the  death  of  his  wife,  to  raifc 
portions  for  his  younger  children }  and  the  queftion 
was,  whether  the  wife  took  an  eftate  for  life,  by  im- 
plication, under  this  devife.  Lord  Nottingham  &id, 
that  where  fuch  a  devife  is  made  to  the  heir,  there  in«> 
deed  an  eftate  ihall  arife  to  the  wife  by  implication ; 
but,  where  it  is  devifed  to  a  ftranger,  as  in  this  cafe, 
there  in  the  mean  time  it  (ball  defcend  to  the  heir* 


Gardner  ▼• 
SheUofi, 
Vaugb.  359. 
iAb.Eq.i97< 


§  23.   A  perfon  having  ifiue  a  fon,  who  was  his 

heir  apparent,   and  two  daughters,  devifed  ia  thefe 

words*— •*  If  it  happens  my  fon  J?,  and  my  two 

^  daug)iters  to  die  wi&out  iflue  of  their  bodies  law. 

••folly 
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^'  fully  begotten,  then  all  my  lands  fhall  be  and 
^^  remain  to  my  nephew  D.  and  his  heirs.'*  It  was  ' 
held,  ift.  That  no  exprefs  eftate  was  by  thi|  will 
given  to  his  children,  ad,  That  they  did  not  take 
any  eflate  by  implication,  becaufe  then  it  muft  either 
be  a  joint  eftate  for  life,  with  feveral  inheritances  in 
tail,  or  feveral  eftates  tail  in  fucceffion,  one  after 
another.  The  laft  it  could  not  be,  becaufe  it  would 
be  uncertain  who  fhould  take  firft,  who  next,  Ssfr. 
and  the  firft  it  could  not  be,  becaufe  the  heir  at  law 
fhall  not  be  difinherited,  without  a  neceifary  implica- 
tion, which  in  this  cafe  there  was  not,  for  it  was  only 
a  defignation  and  appointment  of  the  time  when  the 
land  fhould  come  to  the  nephew ;  and  therefore  the 
lands  defcended  to  the  heir  at  law. 

§  24.  With  refpeft  to  the  words  which  are  neceifary  What  Words 
in  a  will  to  defcribe  the  devifees,  any  words  which  are  dcfcHlK^tlM 
fufficient    to    point   out  the  perfons  meant  by  the  I^^<«i. 
teftator,  and  to  diftinguifh  them  from  all  others,  will 
be  fufficient. 

S  25.  A  devife  was  to  Margant^  the  daughter  of  Gynei  ▼. 
If^.  K.    The  daughter's    name  was  Margery.    The  f^^^' 
queftion  was,  whether  Margery  fhould  take.    Held, 
that  fhe  fhould,  quia  conjiat  de  perfond. 

^26.  A  perfon  devifed  an  eftate  to  William  PiU  Pitournev. 
caimej  eldeft  fon  of  Charles  Pitcaime  of  Twickenham,  ji^^  ^m 
Charles  Pitcaime  had  an  eldeft  fon ;  but  his  name  was 
Andrew.    It  was  decreed  to  be  a  good  devife, 

N  4  $  27.  A  perfon 
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BatcT.  §  27.  A  perfon  devifed  all  his  lands  in  Keni  and 

T.  Raym.  8j.   ^Hff^^  ^^  ^^^  ^f  ^  Goufin  Nichclar  Amber/i*%  daugh<» 

ters,  that  fhould  marry  with  a  Norton^  within  fifteen 
years.  Nicholas-  Amhtrji  had  three  daughters^  one  of 
u'hom  married  with  a  Norton  within  the  fifteen  years* 
This  was  adjudged  a  good  devife  to  her^  notwithfland* 
tng  the  un<:ertainty  ;  and  that  the  law  would  fupply 
the  words,  "  wbo  Jhall  firjl  marry, ^^ 

River's  Cafe.        §  d8.  A  perfon  devifed  an  equal  ihare  of  his  eftate  to 
1  Atk,  ^10.     j^^  ^^  ^^^  j^^^^^  ^^  Charles  Rivers.    Lord  Hard^ 

wir*^— Firft  queflion :  **  Whether,  as  it  appeared  that 
^  James  and  Charles  were  two  illegitimate  ^hildren^ 
^<  this  was  fuch  a  defcription  of  their  perfons,  as  would 
"  entitle  them  to  take  under  the  will  ?'*  In  the  cafe  of 
a  devife,  any  thing  that  amounts  to  a  d^gnatio  perfona 
was  fufficient ;  and,  though  in  ftridnefs  they  were  not 
liis  fons,  yet  if  they  had  acquired  that  name  by  repu-^ 
tation,  in  common  parlance,  they  were  to  be  confii- 
dered  as  fuch.  It  has  been  faid,  the  teftator  has  made 
a  miftake  in  theiif  names,  and  therefore  they  cannot 
take,  but  the  law  is  Qtherwife ;  for,  if  a  man  is 
miftaken  in  a  devife,  yet  if  a  perfon  is  clearly  made 
out,  by  averment,  to  be  the  perfon  meant ;  and  there 
can  be  110  other,  to  whom  it  may  be  applied,  th^ 
devife  to  him  is  good. 

The  Word  §  «9*   In  confequencc  of  the  role  of  law,  that 

^m«"*ood"  ^^^"^  eji  bares  viventisj  an  inmiediate  devife  to  the 
Defcription.  heirs  of  a  perfon  who  was  living,  would  be  void. 
r.30.  ^^*  But  a  limitation  in  a  will  to  the  heir  fpecial  of .  a  perfon 
r!^!  3^9"'*    living,  has  beeiv  adjudged  good,  where  the  limitation 

has 


\ 
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has  been  qualified  by  the  words,  now  n?ing,  or  fqme 
other  circttmftances  have  appeared  in  the  will,  to 
manifeft  the  tcftator^s  intention  that  the  eftate  fliould 
▼eft. 

10.  Thus  where  a  peifon  devifed  to  a  truftee  and  Burclicttt. 

/I  •     r«  f         r>       f  .        DurJint. 

his  heirsy  in  oruU  to  permit  Kooeri  Durdant  to  receive  a  Vcou  jii. 
the  rents  during  his  life,  and  after  his  deceafe  to  the 
heirs  male  of  the  body  of  the  faid  Robert  Durdant^ ' 
then  living*  It  was  adjudged  that  this  was  a  vefted 
remainder  in  the  only  fon  of  Robert  Durdant  i  thp 
words  heirs  male  of  the  body  then  living,  being  a 
fufficient  defignation  of  fuch  only  fon,  and  as  much 
as  if  it  had  been  to  his  heir  apparent. 

5  3 1 .  A  perfon  devifed  the  remainder  of  all  his  Darbifen  v. 
eftate  to  the  heiis  male  of  his  aunt  Elizabeth  Long  ^  ^^  paii. 
lawfully  begotten,  and  for  default  of  fuch  iffue,  the  ^•^' 
reverfion  to  his  own  right  heirs.  And  gave  a  legacy 
of  100  /•  to  the  faid  Elizabeth  Long.  At  the  death  of 
the  teftator  Elizabeth  Long  was  living,  and  the  quef- 
tion  was,  whether  her  elddl  fon  could  take  under  this 
devife,  and  it  was  adjudged  by  the  Court  of  Exchequer 
that  he  (hould  take.  Upon  a  writ  of  error  in  the  Exche* 
quer  Chandber  before  the  Chief  Juftices  Parker  and 
Trevor  this  judgement  was  reverfed.  But  upon  a  writ 
of  error  in  the  Houfe  of  Lords  the  judgement  of  the 
Court  of  Eicchequer  was  affirmed,  upon  the  principle 
diat  the  word  heir  had  feveral  iignifications.  In  the 
ftridleft  fenfe  it  fignified  one  who  fucceded  to  a  dead 
anceftor,  but  it  alfo  figmfied  in  a  more  general  fenfe 
an  hdr  apparent,  which  fuppofed  the  anceftor  to  be 

living, 


i86 
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living,  and  in  thk  latter  fenfe  the  word  heir  was 
frequently  ufed  in  ftatutes,  law  books,  and  records. 
As,  therefore,  the  law  gave  feveral  fenfes  to  this  word, 
it  would  be  hard,  in  the  prefent  cafe,  to  expound  it  in 
the  moH  ilrid  and  rigorous  fenfe,  which  would  deftroy 
great  part  of  the  will,  when  by  law  it  might  have  an- 
other fenfe,  which  would  fupport  the  whole  will,  and 
the  xnanifeft  defign  of  the  party. 


Goodright  ▼• 

White. 

%  Black.  R. 

1010. 


Doc  V. 
Ir^niiMinger, 
3  £aft.  K. 

533- 


§  32.  A  perfon  devifed  to  his  fon  Richard  Brwiifig 
his^  heirs  male,  and  to  the  heirs  of  his  daughter  Mar^ 
garet  Whitey  jointly  and  equally,  to  hold  to  the  heirs 
male  of  Richard  lawfully  begotten,  and  to  the  heirs  of 
Margarety  jointly  and  equally,  and  their  heirs  and 
afligns  for  ever.  It  was  refolved,  that  this  was  a  fuffi- 
cient  defignation  of  the  perfon  to  make  the  fon  of 
Margaret  take  as  her  heir,  livbg  the  mother. 


MTwittgood        5  23.  The  word  iffue  is  a  fufficient  defignatio  per- 

fontz^  or  defcription  of  a  devifee  in  a  will ;  and,  there- 
fore, a  devife  to  the  iflue  of  A.  will  be  fufficient  to  pafs 
the  eftate  to  all  the  children  and  grandchildren  of  if « 


CoolcT.Cook, 
1  Vcrn.  545* 


5  34.  A  devife  was  made  to  the  iffue  of  7.  5.. who 
then  had  a  daughter  living,  and  afterwards  had  a  (on 
bom.  The  queftion  was,  who  fhould  take  j  i.ord 
Cewfer  faid,  that  aU  the  children  fhould  take,  and 
even  grandchildren,  if  there  had  been  any  j  and,  al- 
though the  devife  was  to  the  iffue  begotten,  that  made 
no  difference,  the  words  begotten,  and  to  be  btgotten, 
were  the  £une,  as  well  upon  the  conftru£tion  of  wills 

as  fcttlemcnts,  and  take  in  all  the  iffue  after  bq^ottcn* 

And^ 
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And,  although  upon  the  death  of  the  teftator,  there 
v^  then  only  a  daughter  born,  yet,  upon  the  birth  of 
another  child,  the  eftate  ihoutd  open,  and  take  in  an 
after-bom  fon. 

$  35*  In  the  cafe  of  Loddingtm  v.  Kimej  a  devifeto  Tit.  i<.  c.  i. 

the  ifiue  male  of  Evers  Armyn  and  his  heirs  for  ever,  i  Ld!  Raym. 

vras  held  to  be  a  good  defcription  of  the  perfon,  and  a  ^^^* 
vrord  of  purchafe. 

S  xS.  The  -wordi  fons,  children,  defcendants,  re*  And  alfo 

latiohs,  next  of  kin,  neareft  of  blood,  are  fufEcient  to  dren,  &c. 

defcribe  the  devifees  hi  a  will ;  provided  they  can  be  5  I^lIlTi 
applied  with  certainty  to  peribns  anfwering  fuch  de- 
licriptions* 

%  37*  A  perfon  devifed  her  real  eftate  to  her  daugh-  P701  ^.  Tj^iu 
ter,  vith  a  provifo,  that  if  (he  died  befoi%  21  or  mar*  '        ^^^ 
riage,  then  to  her  neareft  relations  of  the  name  of  Pyof, 
and  to  his  or  her  heirs  for  even    The  daughter  died 
under  si,  and  unmarried.    At  the  death  of  the  tefta* 
trix,  t&ere  were  three  perfons  of  the  name  of  Pyot^  viz* 
a  man  and  his  two  fifters,  then  unmarried,  and  an- 
other iifter  originally  of  the  name,  but  married  when 
the  will  was  made.    At  the  time  of  ^he  contingenc/s 
happenfaig,  thera  was  another  perfon,  who  was  heir  at 
iaw  to  the  teftatrijc,  and  of  the  name  of  Pyot^  but  more 
remote  in  degree  than  the  others.    Lord  Hardwicke  MaHh  v. 
decreed  that  the  man  and  his  two  fifters,  and  their  J^^rfli,  i  Brs. 
manicd  fiftef  ,  being  the  neareft  relatbns  of  (he  name 
tiPptf  ihouid  take  under  this  deviie. 

S  38-  A 
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Crofdyv.  '  §  38.  A  tdUtoT  devifed  1ii$  eftate  to  time  pcrf aoi 
p  *7«^^"^'*'    for  life,  and,  after  their  death,  to  the  dHcffluiaiifs  of 

K,  397.  '  '  ' 

Francis  Ince  then  living,  in  and  about  S^vemaks  in  Ka^^ 
Sir  T.  Clarke  M.  R.  faid,  that  a  devife  to  defcendant« 
at  large  had  been  good  \  here  the  devifor  added  a  de- 
fcription  of  fuch  as  he  intended  Ihould  take,  which 
was  fufiiciently  predfe  and  certain*  It  vonld  be  myuft 
to  confine  it  to  the  heirs  at  law,  becaufe  the  words  de« 
fcendants  mean  all  thofe  who  proceeded  (ram  bis 
body,  and,  therefore,  the  grandchildren  of  Francir 
hue  were  entitled  ;  but  a  greac»grandchild,  being  bom 
after  the  will  made,  was  excluded  by  the  words  tha 
livmg. 

WhaiWorda  §  39.  With  refped  to  the  words  that  are  peccflary 
ddfcrib7th«  ^^  defcrlbe  the  property  intended  to  be  devifed,  as  a 
Things  4i:«      ^1  jg  alwavs  conftrued  in  the  moil  favourable  manner 

for  the  benefit  of  the  devifees^  the  fame  accuracy  is 
not  required  in  the  defcripdcm  of  tho&  things  whidi 
are  intended  to  be  devifed,  as  is  nteceflkry  in  a  deed ; 
it  being  fuffident  if  the  words  denote,  with  fuBkient 
certainty,  what  is  meant  to  be  given. 

OttmbcHainc  S  40.  A  perfon  being  feifed  in  fee  of  a  hoofe 
v.  Turner,      ^aUed  the  White  Swan  in  OU  Street^  devifed  it  jn 

CrcKCar.  129.  ' 

thefe  words :-—  ^  I  devife  the  houfe  or  tenement 
'^  wherein  William  Nubeh  dwelleth,  called  the  WbiU 
^  Swanj  in  Old  Street^  to  Henry  Gallant  my  daughr 
^*  ter^s  ion  for  ever.''  And  the  jury  found,  that  the 
iaid  fVilUam  Nieboh^  at  the  time,  when  the  wiU  wat 
made,  and  when  the  tefbtor  died, .  occupied  the  alley 
of  the  faid  houfe  and  three  upper  rooms,  and  that 

divers 
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diners  other  peribM  at  the  fame  time  held  and  ocotpied 
the  gai4»  and  other  places  in  the  faid  houfe*  The 
queftioii  was,  whether  all  the  houfe  pafied,  or  only  the 
faotry  and  the  three  rooms  which  were  in  the  pofleffion 

of  William  Nichols. 

The  Chief  Juftice  (Hyde)  doubted  thereof,  but  Jenes^ 
Whitley  and  Croke^  were  of  opmion,  that  all  the  hoofe 
pafled  to  the  devifee,  for  the  devife  being  ^^  that  houfe 
<^  or  tenement, *'  and'  the  conclufion,  ^<  called  the 
••  White  Swatty^  did  both  of  them  neceflarily  import 
the  whole  houfe.  For  the  fign  of  the  White  Swan  could 
not  be  intended  to  refer  to  the  three  rooms ;  and  the 
words  after,  viz.  **  wherein  William  Nichols  dwelleth/* 
did  not  abridge  or  alter  that  devife ;  and  the  houfe  be- 
ing named  by  the  particular  name  of  the  White  Swan^ 
although  William  Nichols  never  inhabited  therein,  but 
only  occupied  three  rooms,  paffed  by  the  devife.  If 
the  houfe  had  not  been  defcribed  by  the  particular 
name  of  the  White  Swan^  and  the  teftator  had  devifed 
the  houfe  in  the  occupation  of  William  Nichols^  there 
peradventure  it  ihould  not  extend  to^  more  than  what 
was  in  the  occupation  of  William  Nichols.' 

*  S  4t*  Hie  courts  have  even  gone  fo  far  as  tp  deter- 
mine, that  where  the  words  ufed  by  a  teftatbr  are  only 
applicable  in  thdr  ftrif):  technical  fenfe  to  a  fpedes  of 
property  which  the  teRator  has  not,  they  fhall  be  ap- 
plied to  fome  other  fpecies  of  property  which  the  tefta^ 
tor  has,  *  in  order  to  effeftuate  his '  intention.  Tor,  in 
cafes  of  this  kind,' it*  is  clear  th6  teftitdr  has'  been 

Ignorant  of  the  technical  meaning  of  the  words  which 

•:^   .  he 
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he  hat  ufed,  but  as  he  moft  have  had  fome  intentidit 
when  he  ufed  them,  the  courts,  in  order  to  give  eflfeft 
to  that  intention,  will  af^ly  fuch  words  to  the  property, 
to  which  the  teftator  appears  to  have  intended  to  aj^j 
thenu 

fadily  ▼•  5  42.  A  perfon  being  fdied  of  a  fee*fann  rent  ifluing 

]tobtii{uii» 

3  Lcoo.  165.    out  of  the  manor  of  F.  and  of  no  land  whatever^  de- 


viled his  manor  of  F.  to  J.  S.  It  was  held,  that  thefe 
words  pafled  the  fee  farm  rent ;  for  the  devifor,  being 
ieifed  of  that  rent,  and  of  nothing  elfe  in  the  manor, 
it  was  plain  he  meant  the  rent,  and  could  mean  no- 
thing elfe ;  fo  that,  otherwife,  the  will  mufl  have  been 
entirely  void. 

Jhf  ▼  Trif,        S  43«  A  perfon  devifed  all  his  freehold  houfes  in 
X  P.Win.286,  ^/j^j^gate  Street  to  the  plaintiflF  and.  his  heirs.     The 

teftator  had  no  freehold  houfes  there,  but  had  leafe* 

hold  houfes.  It  was  decreed  by  Mr*  Juftice  Tracy f^ 
that  though  in  a  grant  of  all  one's  freehold  houfes, 

leafehold  houfes  could  not  pafs,  and  that,  iii  the  cafe 

of  a  will,  had  there  been  any  freehold  houfes  to  fatisfy 

the  will,  the  4eafehold  houfes  ihould  not  have  pafled, 

yet  the  plain  intention  of  the  teftator  being  to  pafs 

fome  houfes,  and  he  having  no  freehold  houfes  there» 

the  word  freehold  Ihould  rather  be  reje&ed  than  the 

be  wholly  void,  and  the  leafehold  ihould  pals. 


$  44.  A  miftake  in  the  defcription  of  the  place 
where  the  lands  deviled  are  fituated^  will  not,  for  the 
iaae  reafooi  be  allowed  toinvalidate  a  devifet 

S  45*  A 
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§  4  (;.  A  teftator  devifed  all  the  profits  of  his  houfes   Hacr  r. 

IT      II 

and  lands  lying  in  the  parifli  of  Billingj  and  in  a  ftrcct  BrownL  iti. 
there  called  Brooks  Street^  to  his  wife  for  life,  when, 
in  truths  there  was  no  fuch  pariih  as  Billings  but  the 
land  fuppofed  to  be  devifed  was  in  Billing  Street.     All . 
the  court  held  the  will  to  be  good. 

§  46*  A  perfon  made  his  will  in  thefe  words ;  I  Hafteii  ▼• 
devife  to  7.  S*  all  thofe  my  lands  in  Bramjiead  m  the  S/**^^*  '  ^ 
county  of  Surry^  in  the  poffeffion  of  JoAn  AJhleyj 
whereas,  in  faft,  the  teftator  had  not  any  lands  in 
Surry  J  but  he  had  lands  at  Bramjiead  in  Hampjhire^  in 
the  poffeifion  of  John  AJhley.  In  an  ejeftment  brought 
for  thefe  lands  in  Hampjhire^  by  the  heir  of  the  teftator 
againft  the  dcvifee,  it  was  ruled  by.  Lord  //<?//,  that 
they  pafTed  by  the  devife. 

5  47.  The  words,  Unds,  tenements,  and  heredita-  Lands,  Tc- 
ments,  will  pafs  every  fpecies  of  real  property.     And,   u"^^*  *"^ 
in  a  modern  cafe,  it  was  determined,  that  money  <li-  mentt. 
refted  to  be  laid  out  in  lands,  would  pafs  by  the  words  Mj^^^  1^^^ 
lands,  tenements,  and  hereditaments  whatfoever,  and  ^•99- 
wherefoever, 

§  48.  The  words,  all  my  lands,  are  fufEcient  to  pafs  q^  ^^ 
a  hoUfe*    If,  however,  it  appears  not  to  have  been  the  477* 
intention  of  a  teftator  to  give  a  houfe  by  the  words, 
all  my  lands,  they  will  not  have  that  effe£fc; 

5  49.  A  perfon  being  feifed  of  a  houfe  in  D^ky  and  g^^  ^  ^ 
of  three  houfes  and  certain  lands  in  Sale^  devifed  his  <ien,Cfo.Eli2, 
houfe  m  DaUy  and  all  his  lands  in  ^ale^  to  B.    It  was 

refolved. 


«9» 
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refoWed,  that  the  houlet  in  Sale  did  not  pafs,  on  ac^ 
count  of  the  exprefs  mention  of  the  houfe  in  Da/e  / 
for  exprejumfacit  cejfare  iacitum  ;  and,  if  the  teftator  had 
intended  to  devife  the  houfes  in  Sale^  he  would  have 
mentioned  them,  as  well  as  he  did  the  houfe  in^DaJe. 


Woodden  ▼. 
Oiboniy  Cro. 
ElisB.  674. 


§  50,  One  Bi^op  being  feifed  of  divers  lands  called 
Hayes  Lands^  which  extended  into  two  villa,  Cokefield 
and  Cranfieldy  devifed  all  his  lands  in  Cokefield  called 
Hayes  ^Landsy  to  his  youngefl  fon  and  his  heirs :  and, 
in  another  part  of  his  will,  he  devifed,  that  if  bis 
youngefl  fon  died  without  ifilie,  his  wife  fhould  have 
Hayes  Lands.  The  quefUon  was,  whether  the  wife 
fhould  have  Hayes  Lands  in  Cranfieldy  or  only  in  Coke- 
field?  And  it  was  refolved  by  the  whole  court,  that 
Ihe  fhould  have  that  only  which  was  in  Cokefield^  be* 
caufe  there  was  no  more  devifed  to  the  youngefl  fon. 
But  Popham  faid,  if  the  devife  had  been  to  the  eldefl 
fon,  and  that.  If  he  died  without  iifue,  his  wife  fhould 
have  Hayes  Lands^  there,  peradvcnture,  fhe  fhould  have 
all,  becaufe  the  eldefl  fon  had  all,  the  one  part  by  de* 
vife,  the  other  part  by  defcent,  and  fhe  fhould  have  all 
which  he  had. 


E(laee« 


Bridgcwater 
V.  Bouhon, 
8alk«  2^0. 


§  51 .  The  word  eflate  will  pafs  every 
perty,  unlefs  reflrained  by  other  words. 


of  pro- 


§  52,  The  Earl  of  Bridgewater  by  his  will,  gave 
part  of  his  perfonal  eflate  to  his  fon-in-law,  and  then 
added  thefe  words ;  and  all  other  my  eflate  real  and 
perfonal.  The  queflion  was,  whether  fee  fertn  rents 
paiTed  by  this  devife  ?    Lord  Holt  delivered  the  opinion 

t2  cf 
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of  the  court,  thai  the  rents  paiTed  by  the  words,  all 
my  real  and  perfonal  eftate,  for  the  word  eflate  was 
genus  generalijftmum^  and  included  all  things  real  and 
perfonaL 

S  <2.  A  perfon  devifed  all  the  reft  and  refidue  of  his  ^^  ^-  ^«''- 

"  ^  vcy,  5Bur.R. 

eftate  whatfoever  and  wherefoever  to  his  wife.     It  was   1638. 
contended,  that  the  word  eftate  did  not  necelTarily  meaa 
real  eftate;   but  Lord  Mansfield  anfwered,  that  the 
word  eftate  carried  every  thing,  unlefs  tied  down  by 
particular  expreffions. 

§  54*  A  perfon  devifed  all  the  reft  and  refidue  of  Doe  t.  Chap« 
her  eftate,  of  what  nature  or  kind  foever.     It  was  con-  Black.\.* 
tended,  that  thefe  words  only  applied  to  the  perfonal  **3» 
property  of  the  teftator,  becaufe  it  was  accompanied 
with  limitations  peculiar  to  perfonal  property.;  but  the 
court  laid,  they  could  not  reftrain  the  meaning  of  thofe 
words  to  perfonal  property,  and  negative  the  opera- 
tion of  them,  as  to  real  eftates. 

%  bS''  Where  the  word  eftate  is  confined  to  per-*, 
fonals  only,  it  will  not  be  conftrued  to  extend  to  real 
property, 

^  tfi.  Thus,  where  "a  man  having  fettled  ;all  his  Markant  r. 
eftate  of  inheritance  upon  his  wife  for  life,  for  her  ^^^^^^^^^^ 
jointure,  made  his  will,  and  thereby  devifed  ieveral 
pecuniary  legacies,  and  then  faid,  all  the  reft  and  i^fi* 
due  of  my  eftate^  chattels  resil  and  pei^al,  I  give  and 
devife  to  my  wife.  And  the  queftion  was,  whether, 
by  this  devife,  the  reverfion  of  the  jointure  lands  paiTed 

"VoL.  VI.  O  to 
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te  the  wife  ?  The  Lord  Keeper  decreed  it  did  not,  be- 
caufe  the  precedent  and  fubfequent  words  explained  his 
intent  to  carry  only  his  perfonal  eftate  ;  for,  in  the  firfl: 
part  of  the  will,  having  given  only  legacies,  and  no 
land,  the  words,  all  the  reft  and  refidue  of  his  eftate 
were  relative,  and  muft  be  intended  eftate  of  the  fame 
nature  with  that  he  had  before  devifed,  which  was  only 
perfonal ;  for,  having  before  given  no  real  eftate,  there 
could  be  no  reft  or  refidue  of  that  out  of  which  he  had 
given  away  none.  Then  the  words  chattel  real  and 
perfonal  explained  the  word  eftate,  and  fliewed  what 
fort  of  eftate  he  meant,  and  made  the  devife  as  if  he 
.  ^  had  faid,  all  the  reft  of  my  eftate,  whether  chattels  real 
or  perfonal,  ^c.  and  fo  confined  and  reftrained  the 
extended  fenfe  of  the  word  eftate, 

J^mf^''*  5  57*  ^'^^^^^^  devifed  as  follows  ;  «  All  thofe  my 

z  Atk,  lot.      ^^  freehold  lands  and  hop  grounds,  with  the  mefluages 

^*  ortenement§,  bams,  ^c.  in  the  tenure  of  L.  and 
•^  all  other  the  reft,  refidue,  and  remainder  of  his 
**  eftate,  confifting  in  money,  plate,  jewels,  cafes,  judg- 
"  ments,  mortgages,  6fr.  or  in  any  other  thing  what- 
«*  foever  or  wherefoever,  I  give  to  A.B.  and  her 
"  afligns  for  ever."  Juftice  Forte/cue^  at  the  Rolls, 
held,  that  the  refidue  of  the  teftator's  real  eftate  did 
not  pafs  by  this  devife  ;  for,  although  the  word  eftate, 
,  when'unreftrained,  would  include  lands,  as  well  as 
'  perfonal  eftate,  yet  here  it  was  exprefsly  confined  to 
perfonals,  as  plate,  &fc.  j  and,  had  theteftator  intended 
to  give  all  his  real  eftate,  why  did  he  mention  a  part 
4)f  it  only.  •   • 

58.  The 


!r;V/^  X.XXVIIL    Dei)i/e.     Ch^  x.  §  58— 6<.  195 

9  58,  The  wordS)  all  my  rents,  are  fuffident  topafs   AUmjRenu. 
teal  eftates,  for  it  is  according  to  the  common  phrafe, 
and  ufual  manner  of  fpeaking  of  fome  men,  who  name, 
their  lands^ by  their  rents.  t 


(* 


0 

§  59.  A  fpecial  verdifk'was  found,  that  1  man  let    Kerry  v. 
fcveral  houfes  and  lands,  by  leafes  for  yeafs,  rendering   i^  ^    * 
ftveral'  rents,  and  afterwards  made  his  will  in  thefe 
words;  as  'c6nceming  thddifpofition^of  all  my  lands/ 
and  tenements,  I  bequeath  the  rents .  of  D.  to  m^  wife  - 
for  life,  remainder  over  in  tail.     The  queflion  was^ 
whether,  by  this  devife,  the  revcrfions  paffed  with  the 
rents  of  the  lands  ?  for  it  was  contended,  that  the  rent  ^ 

divided  from  the- revcrfion  was  not »  devifable  within 
the  ftatute,  the  devifor  having  no  rcverfion  therein. 
But  the  court  refolved,  that  the  land  itfelf  pafTed  by  the 
devife ; .  for  it  appeared  to  be  the  intention  of  the  teftator 
to  make  a  devife  of 'all  his  -  lands  jSn^  tTehements,  and 
that  he  intended  to  pafs  fuch  an  eftate  a§  fhould  have 
continuance  for  a  longer  time  than  the  leafes  ihould 
enure ;  and  the  words  were  apt  enough  fo  convey  it, 
according  to  the  common  phrafe,  and  ufual  manner  of 
fome  men,  who  name  tbeir  laod  by  their  rents. 


$  6e.  A  devife  of  a  mefluage  will  carry  with  it  the   Meffuage  and 
ctfttfkfge    and    garden  annexed  to  it,    even  without  CwJdcn  t. 

thc^  ^fd*' anpurtenanccsj.  for  they  are  part  of  the  T,'?^^»^''^* 

^  y^i        •  .  '    -^      '    •  '^  £112.89. 

meffuage.  '        • 

S  Ci.  It  was  formerly  held,  that  the  word  houfe  did   a  Ch.  C».  a?. 
Jtiot,  in  a  will,  carry  the  garden  or  curtilage,  belonging 

O  2  to 


x^ 
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to  fuch  houfe,  without  the  word  appurtenances }  but 
this  doftrinft  is  now  fomewhat  altered. 


liasf  2  Term 
R.  49s- 


§  62.  A.  being  tenant  for  years  of  a  houfe,  garden, 
ftablesy  and  coal-pen,  occupied  by  him,  devifed  in  the 
following  words ;  *^  I  give  the  houfe  I  live  in,  and 
^^  garden,  to  iB«"  It  was  determined,  that  the  ftables 
and  coal-pen  pafifed,  they  not  bdng  fpedfically  given 
in  the  fubfequent  part  of  the  will,  though  the  teftator 
ufed  them  for  the  purpofe  of  trade,  as  well  as  for  the 
convenience  of  his  houfe» 


Buck  r. 
Nurtooy 
I  BoL  &  Ful. 

53- 


§  63.  In  a  fubfequent  cafe,  it  was  deteimiaed  by  the 
Cdurt  of  Common  Pleas,  that  lands  ufually  occu{ned 
with  a  hou&  did  not  pafs  under  a  devife  of  a  me0iiaige» 
with  the  appurtenances,  it  not  aiq)eariiig  that  the  tefla* 
tor  meant  to  extend  the  i^ord  appurtenances  beyond  its 
technical  fenfe. 


All  I  am 
worth. 


Huxlop  ▼. 
Brooman, 

I  Bro.  R«437< 


$  64.  The  words,  *^  all  I  am  worth,*'  without  any 
other  words  to  control  them,  will  pafs  r6al  as  weU  as 

perfonal  eftate. 

§  65.  A  teftator  having  given  all  the  overplus  of  his 
money  to  the  fon  and  daughter  of  J.  S.  proceeded  in 
thefe  words ;  "  I  give  and  bequeath  to  them  all  I  am 
**  worth,  except  20  /.,  which  I  give  to  my  executor/* 
It  was  contended,  that  there  teing  no  expreffion  in  the 
will  which  pointed  at  the  real  eftate,  the  perfonalty 
could  only  pafs.  But  it  was  decreed,  that  thefe  words 
carried  both  the  real  and  perfonal  eftate. 


S  66.  The 
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§  66.  The  word  legacy  may  be  applied  to  a  real   Lf|^cy. 
eftate,  if  the  context  of  the  will  fhew  that  fuch  was   Nafh^Tcrm 
the  tcftator's  intention.  R«p.  7'^- 

I  Bur.  26t. 

§  67.  The  words,  all  the  remainder  axKl  refldue.  of  Remainder 

all  my  efie£lS)  both  real  and  perfonal,  which  I  ihall  of  all  my 

die  poffeffed  of,  were  held  to  pafs  freehold  eftates^  a$  ^^"^^^ 
well  as  chattels  real. 

§68.  George  Jack/on  being  feifed  of  ieveral  real  Jickfon  ▼. 
eftates,  defcendible  freeholds,  and  chattels  real,  gave  ParfcafjSt* 
to  his  mother  Mary  Jack/on  fome  particular  eftates 
for  life,  without  liberty  of  committing  wafte ;  he  after« 
wards  gave  feveral  legacies,  and  an  annuity  of  30  /•  to 
his  heir  at  law,  and  then  proceeded  thus ;  ^^  I  alfo 
^'  give  and  bequeath  unto  my  dearly  beloved  mother^ 
^  Mary  Jackfon^  all  the  remainder  and  refidue  of  all 
^  the  effefls,  both  real  and  perfonal,  which  I  ihall  die 
«^  poffeffed  of." 

« 

The  quefHon  was^  whether  this  lafl  claufe  paffed  all 

the  teftator's  eftates  to  his  mother  in  fee-fimple  \ 

The  Court  of  King's  Bench  in  Ireland  gave  judg* 
ment  in  favour  of  the  heir  at  law  j 'but  this  judgment 
^laving  been  reverfed  by  the  Court  of  King's  Bench  in 
England y  in  Trinity  term  1775,  a  writ  of  error  wa3 
brought  in  the  Houfe  of  Lords. 

Jt  wa5  cgntended  9n  behalf  of  the  apjtellant, 

O3  ift,That 
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I  ft,  That  it  was  an  eftablifhed  rule,  that  an  heir  at 
law  fhould  not  be  diiinherited,-  but  by  exprels  words, 
or  neceffary  implication  :  the  refiduary  claufe,  in .  this 
cafe,  contained  no  exprefs  devife  of  the  real  eftates.; 
the  word  "  tffeSs**  being  properly  applicable  only  to 
perfonareftate. •  -The  fubfequent  words,  **  whicb'IJhali 
•^  diepojljkjfed  ^/i*' Supported  and  ftrengthened  this  con- 
.  firudijqhj  becaufe  the  exprefs  allufion  of  thofe  words 
to  a  future  acquifition  was  inapplicable  to  real  eftates,  as 
none,  acquired  alter  the  publication  of  the  will,  could, 
pafs  by  it  J  and  the  word  *^  poffeffed^^  properly  relates, 
only  to  pierfohal  ^ftotte;  -  And  as  to  the  w6rd  -'^  real^*-  an* 
nexed  to  .the. word  ^yeffeSlsy^  it  applied  exprafsly  to  the 
chattels  real  left  by  the  teftator ;  nor  was  there  any  ne^ 
ceflary  implication,  that  any  greater  intereft  in  the  real 
eftiites  was  intended  for  the  mother,  than  the  eftate  for 
life,  without  power  of  wafte,  exprefsly  devifed  to  her, 
in  two  of  the  denominations.  .  Such  an  implicationt^ 
fo  hx  from  being  neceflfary,  was  incompatible  with^ 
and  would  merge  and  deftroy,  and,  in  fad,  revoke^i 

Hhe  mother's  exprefs  eftate  for  life,  and  reftridion  from* 
wafte  ;'  a^id  \;rQuld.brQ^. through  another  rule,  as  well 
of  law,  as  of  common  fenfe,  which  fays,  that  what  \\ 
cxpreffcd,  fhall  not  he  deftroyed  by  implication,.  -.  i 


2d,  Anoiher  rule  of  conftruftion  was,  that  where 
words,  lifed  by  a  teftator,  are  indifferently  applied  to 
real  and. pcrfonal  eftates,  they  fliall  not,  if  there  be 
any  thing  to  fatisfy  them,  receive  a  conftruftion  pre* 
judicial  to  the -heir.  Now,  in  the  prcfent  cafe,' the 
words  "  bequeafhy'  ".S^(J7/,"  and  ^^poffeJJMof^'*  were 

,    ^    ^  indifputably 
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indifputably  much  lefs  applicable  to  real,  than  to  per- 
Ibnal  eftate  ;  they  have  never  been  admitted  to  apply 
to  the  former,  but  where  infurmountable  arguments  of 
fuch  an  intent,  afforded  by  other  parts  of  the  will,, 
rendered  that' conflruftion  neceffary ;  but  here,  the 
other  parts  of  the  will  .were  fo  far  from  requiring  fuch. 
a  conftruftion,  that  they  were  deftroyed,  if  it  were  ad-, 
mitted.  The  words,  in  their'  moft  proper  fenfe,  apply, 
to  perfonal  eftate;  and  the  chattels  real,  which  the 
teftator  left,  fhewed  his  reafon  for  annexmg  the  word 
*'  rear^  to  "  effeSs  ;*^  which,  otherwife,  properly, 
means  moveables  only,  and  fully  fatisfied  thofe 
words :  they  could  not,  therefore,  be  extended  to 
real  eilates« 

3d,  It  was  alfo  an  eflablifhed  rule,  that  general 
words  in  one  part  of  a  will  (hall  be  fo  conflrued,  as  not 
to  defeat  the  plain  intention  of  the  teftator,  to  be  col- 
laded  from  any  other  part  of  his  will.  Now,  in  the 
prefent  cafe,  the  devife  to  the  mother  for  life,  without 
power  of  wafte,  was  incompatible  with  an  intention  to 
give  her  the  fame  lands  in  fee;  and,  therefore,  the 
refiduary  claufe  miifl  be  fo  conftrued,  as  to  'avoid  this 
inconfiflency. 


On  the  other  fide,  it  was  contended,  that  it  was  ma- 
nifefl  the  teftator  did  not  mean  to  die  inteftate,  as  to 
any  part  of  his  real  property,  not  only  from  the  ex« 
preffive  words  in  the  refiduary  claufe,  but  alfo,  from  the 
introduSory  words  of  the  will,  "  as  to  my  worldly  fub^ 
^^Jiancdy^  which  have  been  always  underilood  to  con/ijl 
x)f  real  and  perfonal  eftate,  and  to  indicate  an  intent  in 

O4  tta: 


\ 
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the  teftator,  who  ufes  them,  to  difpofe  of  all  his  pro* 
pcrty.  The  teftator's  firft  devife  to  his  mother  was  only 
of  a  part  of  his  real  eftate  :  creditors  were  entitled  to 
another  part,  that  is,  fo  much  as  fhould  be  fuffident,  by 
fale,  to  difcharge  their  incumbrances.  The  legatees 
were  entitled  to  a  further  part  thereof,  yet  there  ftill 
remained  fome  part  to  difpofe  of ;  and  this  remainder 
the  teltator  had,  with  perfedl  confiftency,  given  to  his 
mother,  by  the  refiduary  claufe :  the  views,  with 
which  he  made  thefe  two  devifes,  were  fufEciently  ob- 
vious ;  by  the  former,  in  all  events,  and  fubjefl  to  no 
incumbrance,  he  made  a  provifion  for  his  mother ;  by 
the  latter,  he  gave  her  the  refidue,  which  might  remain 
?fter  all  the  in<i»mbrances  fhould  \^t  difcharged.  He 
had  not,  therefore,  given  part  and  the  whole  to  his 
mother.  In  this  cafe,  the  heir  at  law  wasdifmherited, 
both  by  exprefs  words  and  by  neceffary  implication  : 
for,  in  the  refiduary  claufe,  the  teflator  had  made  ufe 
of  the  moft  exprefHve  and  comprehenfive  words,  ia 
giving  to  his  mother  the  whole  remainder  of  his  real 
property. 

The  Judges  having  been  confulted  on  this  cafe,  the 
Lord  Chiff  Baron  delivered  their  unanimous  opinion, 
that  Mary  Jack/on  took  an  eflate  in  fee,  in  all  the 
teftator's  property,  under  the  refiduary  claufe ;  and 
thej  udgement  of  the  Court  of  King's  Beiidi  in  Eng-^ 
hndv/^s  affirmed. 

« 

Doc  V.  Chap.       S  69-  A  perfon  devifed  all  the  reft  and  refidue  of 
ki*,  :l  ^ ,  ,*      ^cr  eftate  of  what  nature  or  kind  foever.     It  was  con- 

tended  that  thefe  words  only  extended  to  perfbnal 

iAate, 
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eftate,  as  the  heir  at  law  wa»  not  to  be  deprived  of  his 
inheritance,  except  by  exprefs  words  or  neceflary  un- 
plication.  But  the  court  faid,  they  could  not  reftraia 
the  meaning  of  thefe  words  to  perfonal  property,  and 
negative  the  operation  of  them  as  to  real  eftates,  paiw 
ticularly  as  they  were  fo  general  and  comprehenfive. 

§  70.   In  a  fubfequent  cafe  the  Court  of  King^s  Camfidd  t; 
Bench  held  that  the  words,  refidue  and  remainder  of  3EaftR.jxfi; 
cflFeds  did  not  extend  to  real  eftates  from  the  apparent 
intention  manifefted  by  the  teftator,  of  not  extending 
the  word  eflfefts  to  real  eftates. 


S  7 1 .  General  words  in  one  part  of  a  will  may  be  Where  gcue- 
reftramed  by  fubfequent  ones ;  but  fuch  fubfequent  notrcftrabed. 
Worda  muft  be  «xprefsly  ufed  to  reftrain  the  precedmg 
general  ones ;  thus  where  lands  were  mentioned  in  a 
devifc  to  be  in  the  tenure  of  A.y  thefe  words  were 
confidered  as  an  additional  defcription,  and  not  as  a 
reftrifiion* 


§  72.  Doftor  Paul  devifed  to  his  wife,  his  £arm  at  Paul  ▼.  Paul, 
Sovingtofiy  in   the  tenure  and  pccupation  of  John  \  ^l^^^^ 
Smith.     He  devifed  to  her  feveral  other  eftates  Jn  the   ^SS* 
fame  manner,  and  concluded  by  a  general  devife  to 
her  of  aH  his  freehold  and  copyhold  lands  above  de- 
vifed.   The  ferm  at  Bgvington  was  a  copyhold,  which 
was  demifed  to  John  Smithy  with  an  exception  of  the 
woods  and  underwoods*    The  heir  at  law  brought  an 
ejeftment  for  the  wpods,  and  the  queftion  was  whe- 
ther they  pajfled  by  the  will,  not  being  in  the  tenure 

•6  and 
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and  occupation  of  jfabn  Smithy  or  defcended  to  the 
heir  at  law. 

Lord  Mansfield  held,  that  the  words,  in  the  tenure 
and  occupation  of  J.  S.,  were  not  words  of  reftridion, 
but  of  additional  defcription ;  had  the  teftator  meant 
them  as  reftriftive,  he  would  have  faid,  all  that  part 
of  my  farm,  or  fo  much  of  my  farm  as  -  is  in  the 
tenure,  &fr.  The  farm  was  an  entire  thing. 

Judgement  for  the  devifee. 

.  ...  ' 

Doe  V.  §  72.  A  perfon  devifed  as  follows — "  I  give  and 

1  Eaft  R  456.  *^  devife  all  that  my  meffuage,  dwelling  houfe  or  tene- 

*•  ment,  with  the  fliop,  barn,  liable,  and  other  build- 
*'  ings  thereto  belonging,  which  faid  mejffuage  or 
^*  tenement^  btuldingj  lands^  and  premifesj  are  now  in 
"  my  own  pojfejfton^  and  all  other  my  real  ejlate  what^ 
**  fever y  in  Murrey  or  clfewhere  in  the  parifli  of  Toi^all 
*^  (in  the  county  of  Stafford)  or  in  any  other  place 
*'  whaffoever  in  Great  Britain^  to  my  wife  5.  B.  and 
*•  her  affigns,  for  and  during  the  term  of  her  natural 
^^  life ;  and  from  and  after  her  deceafe  I  give  and  de^ 
^«  vife  the  faid  meffuage  or  tenement^  buildings^  lands^ 
**  and  premifes^  unto  my  youngeft  fon  William  Bid^ 
<*  dulph\  his  heirs  and  affigns  for  ever,"  ^c.  He 
then  gave  to  his  eldefl:  fon  John^  the  father  of  the 
leffor  of  the  plaintiff,  one  fhilling,  and  the  fame  fum 
to  others  of  his  family ;  and  then  defired  his  wife  to 
let  his  fon  William  have  the  ufe  and  enjoyment  of  his 
workfhop  and  tools  belonging  to  his  trade  of  a  black- 
fmith,  during  her  life,  without  the  payment*  of  any 

rent 
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rent  or  other  confideration  for  the  fame.  It  appeared 
tha^t  the  premifes  in  quefUon,  which  were  a  certain 
dwelliRg  houfe  with  the  appurtenances,  were  never  in 
Hat  pojfejfton  oi  the  teftator,  he  having  only  the  rever- 
fion  in  fee,  expeftarit  upon'  the*  death  of  the  widow  of 
his  brother,  oXAlVilliamBlddulpb^  who  furvived  him 
and  died  lately.  A  verdift  was  taken  for  the  leffor  of 
the  plaintiff,'  with  liberty  to  the  defendant  to  move  to 
fet  it  afide  and  enter  a  verdid  for  himfelf ;  if  the 
court  fliould :  be  of  opinion  that,  under  the  words  of 
the  will,  the  reverfion  in  fee  in  the  premifes  in  queftion 
paffed  to  William  Biddulph  the  fon.  And,  a  rule  nsji 
having  been  obtained  for-  this  porpofe.  Lord  Kenytn, 
CJ.faid: 


)» 
i 


"  This  is  a  very  plain  cafe.  The  teftator  after  giv- 
^^  ing  to  his  wife  for  life  certain  meffuages  and  premifes^ 
^^  which  he  defcribes  as  bong  in  his  own  poiTeflion, 
^^  with  many  unneceilary  words,  proceeds  further  to 
^^  give  her  for  the  fame  term  ^^  all  other  his  real  eftate 
^*  whatfbever  in  Murreyot  elfewhere,  &fr.  or  in  any  other 
^*  place  whatfoever  in  Great  Britain f'   And  after  her 

*^  deceafe  be  gives  •'  the  '/aid  meffuage  or  tenement^ 

»  >  •  ■  •• 

*<  buildings,  lands,  and /r^i»^/,"  to  his  youngeft  fon 
*•  W.  B,  in  fee.  It  cannot  be  pretended  that,  if  the 
'^  reverfioA  in  thefe  premifes  had  fallen  into  poffeilion 
^^  in  the  lifetime  of  the  teftator's  widow,  ihe  would 
^'  not  have  heetf  entitled  to  enjoy  them  for  her  life  ; 
^^  then  how  could  we  controul  the  generality  of  th« 
•*  words  of  the  devife  over  to  the  fon,  which  certainly 
^*  are  large  enough  to  carry  the  reverfion  of  all  that 

^*  the  widow  was  entitled  to  for  life.    In  Termes  de  la,  P.  ^41. 

•  ■•    « * 

Ley 


'*\ 


^04 


Inha* 
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^  Lej^  which  is  a  very  excellent  book^  it  is  faid  in 
U  laying  down  rules  for  unlettered  men  to  make  their 
^  willS)  that  if  one  devife  to  J.  S.  all  hit  lands  and 
tenements  J  not  only  all  his  lands  in  pofTeifion  pa&» 
but  all  thofe  alfo  which  he  has  in  reverfion  by  virtue 
of  the  word  tenements.  Here  too  the  xioid  premi/es^ 
with  reference  to  what  was  before  devifed  to  the 
widow,  would  be  ffficlent  to  convey  all.  But  it  is 
faid  that  it  muft  be  confined  to  premifes  in  the 
teilator's  pofTeffion,  becaufe  it  is  connected  with 
fuch  reftraining  words  in  the  firft  claufe ;  but  that 
would  be  to  rejeft  all  the  intermediate  words,  to 
which  the  /aid  premifes  have  a  reference,  and 
amongft  them  the  devife  of  "  all  other  his  real 
eftates  whatfoevcr,"  ^c.  Though  there  be  a  parti- 
cular defcription  of  property  in  a  devife,  yet  if  other 
general  words  are  added,  large  enough  to  carry 
other  property,  they  cSnnot  be  rejeSed,  and  the 
devife  confined  to  the  property  particularly  de* 
fcribed;  as  was  fettled  long  ago  in  Chejler  v.  Chefier^ 
and  was  holden  more  recently  in  Freeman  v.  the 
Duke  of  Chandvs^  when  a  remote  reverfion  not  in 
coiuemplatioii  of  the  parties  paffed  by  general  words 
f*  after  a  particular  defcription/* 


Lawrenee^  J-~**  The  word  premifes  in  the  fir^ 
ff  daufe  meant  the  feveral  things  before  menticmed ; 
?^  and,  according  to  the  fame  fenfe  in  the  laft  claufe, 
^^  it  comprehends  all  that  was  then  before  de- 
«*  fcribcd.^' 


*  • 
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%  74.  Where  a  tcftator  ufes  general  Voids,  equally  General 
applicable  to  freehold  and  leafehold  property,  they  fined  to^ Free. 
have  in  general  been  reftrained  to  freeholds,  where  the  ^®^^* 
teftator  has  both  freehold  and  leafehdld  property ;  un- 
lefs  a  contrary  intention  appears,  and  are  only  applied 
to  leafdiold  property,  where  the  teftator  has  no  free-  Ante  f. 
hold  property  to  fatisfy  them. 

^75.  It  was  refblved  by  the  Court  of  King*$  Bench   Rofe  r. 
in  8  Cha.  u  ''  That  if  a  man  hath  lands  in  fee  and  S^^^i?'  _, 

Cro*  Car*  s  92. 

«  lands  for  years,  and  devifeth  all  his  lands  and  teie- 
^^  ments,  the  fee  fimple  lands  pafs  only,  and  not  the 
^  leafe  for  years.  And  if  a  man  hath  a  leafe  for 
<f  years,  and  no  fee  fimple,  and  devifeth  all  his  lands 
^^  and  tenements,  the  leafe  for  years  paifeth,  for  other- 
^^  wife  the  will  fhouid  be  merely  void," 

§  76.  Lady  Boreman  being  fdfed  in  fee  of  lands  in  Davis  v. 
Keni^  and  pofTeffed  of  a  mortgage  for  years  in  Effixy  ^^^  r 
and  alfo  of  an  extended  intereft  upon  a  flatute  in 
Bucks,  devifed  all  her  manors,  meffuages,  lands,  tene- 
merits,  hereditaments,  and  real  eftate  whatfoever,  in 
Kenty  EffeXj  Bucks j  Bcdfordjhlrey  or  elfewhere  in  the 
kingdom  of  England^  of  which  (lie  was  any  virays  feifed 
or  entitled  to,  unto  her  nephew.  By  a  latter  claufe 
the  teftatrix  gave  all  the  reft,  refidue,  and  remninder 
of  her  perfonal  eftate,  plate,  gold,  S*fr.  and  all  her 
mortgages,  bonds,  fpecialries,  and  credits,  whatfoever 
ihey  Ihoald  confift  of,  to  her  nephew  and  niece. 
The  queftion  was,  whether  the  chattel  interefts  of  the 
teftJitrix  pafled  by  the  firft  claufe  in  the  vAW.    Lord 

Kirii 
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•  ^  ► 

'Ai;;^  decre^  that  they  did  not,  and  this  decree  was 
affirmed  by  the  Houfe  of  Lords.  .  . 

'   5  77*  '^^  doSrine  efUblifhed  in  the  two  preceding 
cafes,  has  been  in  fome  degree  contradicted  by  the 
\two  following  cafes,  in  which  .general  words  have 
.  been  applied  both  to  freehold  and  leafehold  property* 


Addis  T.  c  78.  Thomas  Addis  being  feifed  in  fee  of  fome 

aP.Wm.45tf.   lands,  and  pofleflfed  of  a  leafe  for  twenty-one  years, 

all  in  the  poffeifion  of  Ai  B.  and  it  being  by  reafon  of 
long  unity  of  poffeifion  very  difficult  to'diftinguifh  the 
fee  iimple  from  the  leafehold  premifes,  deviled  all  his 
meffuages,  lands  and  tenements,  in  the  pariih  of  D. 
which  he  then  flood  feifed  or  poffeffed  of,  or  any 
ways  interefted  in,  and  which  were  in  the  poffeffion  of 
A.  and  B*  unto  his  wife  Jane  for  her  life,  remainder 
to  his  brother  and  the  heirs  of  his  body,  remainder 

r 

over.  .  -  . 

Lord  King  faid,  the  queflion  was,  whether  the  leafe- 
hold paffed  with  the  freehold;  he  mufl  own  the  limiia- 
tions  were  improper,  but  then  the  words  were  very 
ftrong — all  the  lands  which  the  teftator  was  feifed 
or  poffeffed  of,  or  any  ways  interefted  in ;  yrhich 
words,  poffeffed  of  or  interefted  in,  properly  refer- 
red to  a  leafehold  eftate ;  and  diftinguifhed  the  prefent 
;cafe  from  that  of  Rofe  v.  Bartlet^  where  the  words^ 
poffeffed  of  or  any  ways  interefted  in,  were  not  to  be 
found ;  and  as  the  leafe  for  twenty-one  years  was  held 
of  the  church  and  always  renewable^  the  leffee,  who 
^s  the  teftator,  might  look  upon  himfelf,  from  the 
right  he  had  to  renew,  as  having  a  perpetual  efUte 

1 3  therein. 
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therein,  a  kind  of  inheritance,  and  therefore  the  leafe^ 
hold  premlfes  ought  to  pafs  by  the  will*  Decreed  that 
the  leafehold  paifed  with  the  freehold* 

§  79.  Sir  James  Lowiher  having  both  eftates  of  Lowthcr  t. 
inheritance  and  leafeholds  in  the  county  of  Cumberland  Amb.  356*. 
devifed  in  thefe  words — ^^  I  give  all  my  manors,  lands, 
^^  tenements,  mines  of  coal  and  lead,  rents  and  here- 
*•  ditaments  whatfoever  in  Cumberland^  to  James 
*^  Lowther  in  tail.  And  whereas  I  am  owner  of  fe- 
**  veral  burgage  tenures  in  Cockermout/j,  it  is  my  will 
^^  they  (hall  not  be  intailed,  as  I  have  done  my  other 
**  eftates  in  Cumberland^  and  therefore  I  devife  them 
*'  to  Sir  William  Lowther  and  his  heirs."  A  queftion 
arofe  in  this  cafe,  whether  the  leafehold  eftates  pafied  by 
the  devife  to  James  Lowther j  or  to  Sir  Williqm  the 
refiduary  legatee. 

t  *  ■ 

Lord  Keeper  Henley  faid,  it  was  plain  from  the 
claufe  excepting  the  burgage  tenures,  that  the  teftator 
thought  he  had  intailed  thefe  leafeholds  upon  Sir 
James.  The  word  eftates  in  the  will  was  a  general 
term,  and  comprehended  both  freehold  and  leafehold, 
and  was  not  reftrained  to  either*  But  it  was  faid  that 
he  having  both  forts  of  eftates,  by  the  general  words, 
eftates  of  inheritance  only  paffed  according  to  the  cafe 
of  Rofe  v.  Bartlett.  A  finglc  authority,  where  it  was  Ante  f.  75. 
held  that  the  words,  laiids  and  tenements  related  to 
eftates  of  inheritance  only.  That  refolution  might  be 
law  in  that  particular  cafe,  though  he  could  fee  no 
feafon  why  thofe  words  fhbuld  not  include  leafeholds 
too'  as  they  had  been  held  to  do,  where  other  words 

were 


ao8  97//^  XXXVIIL    Devl/e.    Cb.  x.  §  79,  80. 

were  added  as  in  Addij  v*  Clement^^lands  in  whkh  be 
was  any  ways  inierefhd.-^Yfi  tjie  prefent  cafe  there 
were  words  inferted  which  were  material .  to  pafe  leafe* 
holds,  as,  mines  and  rents,  which  it  would  be  (Irange 
to  (uppofe  him  to  devife  without  the  lands  of  which 
they  were  the  profits,  and  from  wfaente  they  flowed. 
He  could  never  intend  to  give  them  in  the  refiduary 
claufe,  after  he  had  before  fpecifically  devifed  every 
eflate  he  had. 

Turner  v.  §  80.  A  teftator  being  feifed  of  tithes  in  fee,  and 

iBro.  R.  78i  having  a  leafe  of  other  tithes  for  years  perpetually  re- 
newable, without  fine,  devifed  all  his  lands,  tenements, 
tithes,  "iffc.  to  the  defendant.  The  .plaintiff  being  the 
perfonal  reprefentative  of  the  teflator,  filed  hb  bill  for 
the  leafehoid  tithes,  infifUng  that  the  freehold  tithes 
only  paffed  by  the  wilL     Mr.  Baron  Eyre  fitting  for 

Ante  f.  7c.      ^'^^  Chancellor,  faid,  the  cafe  of  Rofe  v.  Bartlet  had 

beiien  often  referred  to,  and  acknowledged,  one  could 
not  but  refped:  a  cafe  fo  ftipported,  yet  oat  could  not 
help  afking,  why,  by  fo  general  an  expreifion,  all  the 
la  nds  fhould  not  pafs  ?  No  reafbn  was  given  in  the 
C3ifes,  there  was  none  arifing  from  the  favour  fhewa 
to  an  heir  at  law,  for  the  ordinary  or  next  of  kin  were 
m)t  confidered  in  that  light  There  was  none  from 
the  general  rules  of  conitrudion.  If  the  words  were 
th4^fame,  and  the  teftator  had  only  one  intereft,  that 
wciuld'pafs.  If  he  had  different  interefts,  the  intent 
ieemed  to  be  the  fame,  why  fhould  not  the  whole 
pairs  ?  There  was  but  little  reafon  in  faying  that  the 

Ante  r.  72.      fi^eboid  ^fatisfied  the  words. .  By  the  cafe  of  Paul  r« 

Bik-ul^  general  words  were  not  to  be  rcilrained,  unlef^ 

the 
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the  court  fees  abundant  reafon  to  think  that  the  teftator 
meant  to  ufc  them  in  a  reftrained  fenfe-  There  was 
no  good  reafon,  where  there  is  freehold  and  leafehold^ 
why  the  freehold  only  ihould  pafs ;  he  could  not  fee 
why,  both  fhould  not  pafsk  The  words  were  large 
enough ;  the  determination  of  Rofe  v.  Bartlet  was  very 
early,  he  was  led  to  think  the  old  idea  of  the  dignity 
of  the  freehold,  and  fmall  value  of  the  interejfe  ter^ 
mini^  led  to  it.  The  leafeholder  was  held  to  be  a  mere 
pernor  of  the  profits.  From  the  change  of  circum- 
flances  the  rule  was  now  become  unfatisfaftory.  We 
are  confidering  the  intent,  of  a  teftator^  it  is  a 
degree  of  ftriftnefs  inconfiftent  with  the  prefent  ftate 
of  things,  to  fay  that  a  man  *by  his  lands  does  hot 
mean  all.  He  did  not  mean  to  deny  the  authority  of 
Rofe  Y.  Bartlet^  but  he  could  not  build  upon  it,  and 
take  the  conftru3ion  for  tithes  here,  that  is  applied 
there  for  lands.  He  was  not  prepared  to  fay  that  the 
word  tithes  would  not  pafs  the  leafehold,  as  well  as 
the  freehold.  The  form  here  was  a  leafe,  but  being 
renewable  it  was  as  much  the  teftator^s  as  his  inhe- 
ritance. The  cafe  oi  Addis  y.  Clement  was  argued  from 
the  intent.  The  limitations  here  were  fit  for  an  eflate 
of  inheritance.  He  inferred  from  this  that  the  power 
of  renewal  had  made  the  teftator  forget  that  he  had 
not  the  inheritance.  As  to  thete  being  no  mention  of 
a  renewal,  this  was  not  upon  a  fine,  fo  there  was 
no  need  to  raife  a  fund  for  that  purpofe.  In  x:ommon 
underftanding  chattels  real  are  real  eftates.  The  cafe 
of  Addis  V.  Clement  was  very  near  this  cafe.  He  ad* 
xnitted  the  words  ^^  pofiefled  of  and  interefted  in'*  made 
that  cafe  ftronger^  but  the  leading  principles  were  the 
Vol..  VI,  P  feme* 
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tame.  He  was  glad  to  be  fupported  by  fuch  a  cafe  in 
the  opinion  he  fhould  give,  namely,  that  the  leafehold 
tithes  did  pafs. 

« 
§81.  There  is  however  a  cafe  determined  by  Lord 

Hardwicki^  as  well  as  two  modem  ones,  in  which  the  rule 

laid  down  in  Rofe  v.  Bartlet  was  adhered  to,  and  ge« 

neral  words  retrained  to  freehold  eftates  in  exdufion 

cf  leafeholds. 

Knotftford  ▼.         §  82.  A  pcrfoQ  being  feifed  in  fee  of  fome  lands 
2  Atk!  450.     ^^^  pofTeffed  of  feveral  leafeholds  in  the  fame  parifli, 

devifed  in  the  following  manner — **  I  give,  devife,  and 
bequeath,  unto  Martha  my  wife  ibr  life,  all  my 
eftates  in  L.  and  after  her  deceafe  I  give,  devife, 
^^  and    bequeath    the    aforementioned  eftates  to  my 
**  daughter  Ann  and  her  heirs  for  even     beniy  I  give 
^^  and  bequeath  unto  my  wife  all  my  goods  and  chat- 
"  teis,  and  all  other  things  not  before  bequeathed/' 
Martha  the  devifee,  fome  time  after  the  death  of  the 
teftator,  married  again,  and  had  the  plaintiff  by  her 
fecond  hufband ;  who  infifted  that,  by  the  devife  to 
the  wife  of  the  refidue,  the  leafehold  lands  paffed  to 
her,  and  claimed  as  executor  of  his  mother,  who  was 
the  executrix  of  die  teftator ;  faying  that,  as  there 
were  both   freehold  and  leafehold,  nothing  but  th« 
freehold  paifed  to  the  defendant,  being   fuflicient  to 
anfwer  the  word  eftates  in  the  will. 

Mr.  Murray  for  the  plaintiff,  cited  the  cafe  of  Refe 
V.  Bartlet^  \fi  (hew  that,  if  words  are  ufed  applicable 

to 


cc 


Title  XXXVm.     Devife.     CA.  x.  §  82,  83.  211 

to  both,  they  will  by  way. of  eminence  only  pafs  fee 
fimple  lands. 

For  the  defendant  it  was  fald,  that  the  wife  of  the 
teftator  had  thefe  very  freehold  lands  fettled  upon  her 
in  marriage,  and  the  teftator  had  no  other  freehold, 
but  a  little  cottage  of  very  fmall  value. 

Lord  Hardwicke  obferved,  that  as  the  fafts  were  not 
fully  before  him,  it  muft  go  to  a  trial  at  law.  His 
Lordfhip  ftated  the  do£trine  laid  down  in  Rofe  v. 
Bartlet,  and  faid,   **  Though  in  the  prefent  cafe  I  have  Chapman  r. 

no  doubt  at  all,  as  to  the  intention  of  the  teftator,    ,  yeL  271. 
•*  yet  the  rule  of  law  would  prevail." 

5  83.  A  teftator  beiiig  feifed  of  freehold  eftates  of  Pijlol  v. ' 
confiderable  annual  value,  and  alfo  poflefled  of  two    ,  h.  Black, 
farms  holden  by  leafcs  of  1 000  years  each,  by  his  will    ^p^  ^ 
gave,  bequeathed,  and  devifed,  ^*  All  his  manors  ad»  459  n. 
vowfon,  donation,  right  of  patronage  and  prefen- 
tation,   and  all  and  every  his  feveral  meifuages, 
lands,   tenements,   and   hereditaments  whatfoever, 
*'  and  wherefoever,  which  he  was  feifed  of,  interefted 
*'  in,  or  entitled  to,  lying  and  being  within  the  feveral 
*^  counties  of  N.  E.  W.  and  jT.  to  his  fon,  for  life, 
**  with  impeachment  for  all  wilful  wafte,  and  from 
^*  and  after  his  deceafe  to  the  heirs  of  his  body  ;** 
with  a  iimilar  limitation  to  his  daughter,  and  the  heirs 
of  her  body ;  remainder  to  the  heirs  of  the  teftator's 
family.     This  cafe  was  twice  argued  in  K.  B. :  and  the 
court   upon  very  full  confideration,   and  with  fome 
teluStzace,  detennined,  that  the  two  leafehold  hxmi 

P  2  did 
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did  not  pafs  by  this  devife.  Lord  Mansfield^  in  deli< 
vering  the  judgment  of  the  court,  dated  the  will  at 
length  ;  and  faid,  he  did  fo  in  order  to  fhew  that  there 
were  no  words  in  the  will,  except  the '  devife  itfelf, 
which  indicated  any  intention  in  the  teftator  to  convey 
the  leafehold  premife^ ;  and  that,  although  the  words 
of  the  devife  were  very  comprehenfive,  yet  a  fiftem  of 
legal  conJiruRion  had  been  ejiahlijhed  in  former  cafes 
(efpecially  Rofe  v.  Bartlet^  and  Davis  v.  Gibbs^  which 
precluded  them  from  confidering  the  intention  of  the 
teftator  on  the  words  of  the  devife j  as  they  might  other- 
wife  have  done,  and  bound  them  in  the  decifion  of 
the  principal  cafe. 

N.  B.  It  feems  that  Addis  v.  Clement  was  not  once 
adverted  to  in  the  confideration  of  this  cafe. 

§84,  The .  rule  laid  down  in  Rofe  v.  Bart  let  has 
however  been  in  fome  degree  departed  from  by  tlic 
Court  of  King's  Bench  in  the  following  cafe. 

Lane  v.  Lord  §  85.  Henry  Bofville  being  feifed  of  fever al  freehold 
6  Term  Rep,  ^ftates,  and  poffeffed  of  a  part  of  a  farm  held  under 
345*  the  church  for  twenty-one  years  renewable,  held  with 

another  part  of  the  farm,  and  let  together  as  one, 
devifed  all  his  manors,  meffuages,  houfes,  farmsj 
lands,  woodlands,  hereditaments,  and  real  eftate  what- 
foever,  to  R.  Bettinfon  for  life ;  remainder  to  his  firft 
and  other  fons,  Iffc.  and  gave  all  the  reft  and  refidue 
of  his  ready  money,  rents  in  arrear,  ftock  in  the 
public  funds,  jewels,  and  perfonal  eftate  to  Richard 
Bettinfon  for  ever. 

Upon 
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Upon  a  queftion  in  a  fuit  in  Chancery,  whether  the 
word  ^^  farms ^^  carried  the  leafehold  under  the  firft 
4evife,  a  cafe  was  fent  to  the  Court  of  King's  Bench 
for  their  opinion. 

Lord  Kmyofij  C.  J. — "  We  will  cenify  in  this  cafe  j 
but  I.  will  now  fay  a  few  words  to  (hew  the  fouhda* 
tion  of  my  opinion.  It  is  our  duty,  in  conftruing  a 
will,  to  give  effedt  to  the  devifor's  intention  as  far  as 
we  can,  confidently  with  the  rules  of  law ;  not  cdn* 
je3:uring,  but  expounding  bis  will  from  the  words 
ufed.  Where  certain  words  have  obtained  a  precife 
technical  meaning,  we  ought  not  to  give  them  a  dif- 
ferent meaning  ;  that  would  be,  as  Lord  King  and 
other  judges  have  laid,  removing  land-marks;  but,  if 
there  be  no  fuch  appropriate  meaning  to  the  words 
ufed  in  a  will,  if  the  devifor's  intention  be  clear,  and 
the  words  ufed  be  fufEcient  to  give  effed  to  it,  wq 
ought  to  conftrue  thofe  words  fo  as  to  give  effeft  to 
the  intent,  and  not  to  doubt  on  account  of  other  cafes^, 
which  tend  only  to  involve  the  queftion  in  obfcurity^ 
On  the  whole  of  this  will,  taking  it  together,  I  hav^ 
no  doubt.  The  devifor  had  two  kinds  of  property, 
real  and  perfonal  property.  It  appears  by  the  cafe, 
that  a  part  of  a  farm,  held  by  a  leafe  under  the  Arch- 
bifhop  of  Canterbury y  had  been  for  a  long  courfe  of 
years  in  the  teftator's  family,  and  was  confidered 
almoft  equivalent  ta  a  perpetuity,  on  account  of  the 
covenant  to  renew ;  and  that,  as  far  as  can  be  traced, 
tt  had  been  let  by  the  teftator  and  his  family,  together 
with  the  reft  of  the  farm,  which  is  an  eftate  of  inherit- 

sacc,  aa4  wbicb  bdon^ed  to  them,  as  one  farm,  to 

F3  the 
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the  fame  tenant,  nnder  one  integral  rent.  Every  one 
mud  be  aware  of  the  inconvenience  of  fplitting  this 
farm  now,  on  account  of  the  apportionment  of  rent, 
and  the  power  of  diftrefs }  and  perhaps  it  would  be 
difficult  for  either  party  to  occupy  it  beneiicisdly.  The 
teftator,  having  this  various  property,  fat  down  to 
make  his  will ;  and  he  devifed  ^^  all  his  manors,  mef* 
**  fuages  or  tenements,  houks,  farmsy  lands,  wiood- 
■^  lands,  hereditaments,  and  real  eftate,  whatfoever 
**  and  wherefoever,  unto  R.  Bettin/bn^*'  ^c.  In  many 
cafes  that  might  be  put,  I  ihould  not  lay  much  ftrefs 
on  the  word  ^^  farm  j**  whether  it  (hould  have  much 
or  little  weight,  mud  depend  upon  the  fubje6t*  Then, 
after  giving  fome  pecuniary  legacies,  the  teftator  added 
a  refiduary  claufe,  by  which  he  gave  •*  all  the  reft 
and  refidue  of  his  ready  money,  rents  in  arrear, 
ftock  in  any  of  the  public  funds,  jewels,  and  per- 
"  fonal  eftate,  unto  /?.  Bctiinfon^^*  f^c.  Now,  if  this 
will  were  to  be  read  by  any  pcrfon,  not  fettered  with 
legal  and  technical  notions,  he  would  not  hefitate 
about  the  intention,  but  would  fay,  that  all  the  lauded 
property,  witho-jt  confidering  the  circumftances  of 
that  landed  property,  was  difpofcd  of  by  the  firft 
claufe,  and  all. the  pcrfonal  property  by  the  laft.  It 
is  material  to  obferve,  that  the  firft  words  in  the 
Tcfiduary  claufe  apply  to  money ;  after  which  it  is  not 
to  be  fuppofed,  that  the  teftator  intended  to  recur  ta 
the  land ;  he  having  in  the  former  part  of  his  will 
ufed  words  fuffidently  comprehenfive  to  include  every 
fpecies  of  landed  property.  I  admit  that  feveral  of 
the  limitations,  which  are  applied  to  the  real  eftate, 
are  inapplicable  to  the  fpecies  of  property  now  in  dit 
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fmte ;  but  I  think  it  would  be  too  much  to  fay,  that 
that  ohferyation  alone  (hould  preclude  the  idea,  that 
the  teftator  intended  to  pafs  the  leafehold  part  of  the 
hxmj  under  the  words  ufed  in  the  firft  claufe  ;  as  we 
all  know  how  frequently  many  of  the  limitatiousy  ufed 
in  a  will,  are  inapplicable  to  every  fpecies  of  property 
difpofed  of  by  it.     I  do  not  wonder,  that  this  court 
determined  the  cafe  of  Piftol  v.  Riceardfon  with  reluc- 
tance, as  is  mendoned  by  the  note  in  2  P.  Wms^  for  it 
appears,  that  that  cafe  came  before  the  court  at  feve- 
x!^  different  times.    I  only  lament,  that  the  cafe  of 
Addis  V.  Clement  was  not  then  dted ;  for  Lord  Mansfield 
feemed  to  feel  himfelf  prefled  by  a  torrent  of  authorities 
to  decide  contrary  to  his  better  judgment ;  and  I  can- 
not forbear  thinking,   that,  if  Addis  v.  Clement  had 
then  been  mentioned,  the  court  would  have  decided 
the  other  way  with  lefs.relu6tance.    The  reafon,  why 
they  determined  in  that  cafe  that  the  leafehold  farm  did 
not  pafs  by  that  will,  was,  becaufe  they  thought  that 
all  the  words  there  ufed  had  received  in  other  cafes  a 
certain  technical  conftrudion,  and  therefore  that  they 
were  bound  by  thofe  decifions*    But  we  have  not  that 
difficulty  to  encounter  in  this  cafe ;  becaufe  here  we 
find  another  word  in  the  will,  ^^  farms  j^  which  in  its 
general  figniiication  means  that,  which  is  held  by  a 
perfon  who  ftands  in  the  relation  of  tenant  to  a  land- 
lord.    The  extrinfic  drcumftances  alfo  weigh  ftrongly 
in  this. cafe.     Therefore,  taking  into  confideration  the 
refiduary  claufe,  in  which  the  items  enumerated  are  all 
perfonal  chattels,  and  that  the  teftator  did  not  mean 
to  die  inteftate  as  to  any  part  of  his  property,  though 
the  property  in  difputc  is  a  perfpnaj  eftate,  yet,  as  it  is 

)?  4  connede4 
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conne&ed  with  land,  I  think  that  the  conftruftion  that 
this  family  have  put  qa  the  whole  will  is  the  true 

conftruaion." 

The  following  certificate  was  afterwards  fcnt  to  the 
Court  of  Chancery. 

"  We  have  heard  this  cafe  argued,  and  confidered 

^*  the  effed  of  this  will,  and  are  of  opinion,  taking 

««  the  whole  of  the  will  together,  that  the  leafehold 

^*  properly  in  queftion  is  not  included  in  the  refiduary 

««  bequeft,  but  pafTed  by  the  prior   devife,  although 

**  fome  of  the  limitations,  applied  to  the  real  eftates, 

*.'  are  inapplicable  to  this  fpecies  of  property." 


5  86.  In  a  fubfequent  cafe  Lord  Ch.  Juft.  EJdon 
^nd  all  the  other  Judges  of  the  Court  of  Common 
Pleas  held,  that  the  r^ile  laid  down  in  Ro/e  v.  Bartlet 
was  a  rule  of  property  not  to  be  (haken,  and  therefore 
that  under  a  general  devife,  leafehplds  did  not  pafs, 
unlefs  there  was  fomething  to  fhew  an  evident  iritcn( 
that  they  fhould  pafs. 

Thompfon  v.        S  87.  Mr.  Thompfon  being  feifed  of  the  manor  of  W\ 

2  Bof!  &  PuL  ^^  ^^^^  ^®^^  eftates  in  Torkjhire^  and  pofleffed  of 
R-  303-  two  leafehold  houfes,  devifed  his  manor  of  W.  and  all 

5  Vef.  Tun.  ,        \.  «-  i       i  i 

^^5,  Other  his  manors,  meuuages,  lands,  tenements,  and 

hereditaments,  to  truftees  and  their  heirs,  to  the  ufe  of 
his  fon  for  life,  remainder  in  ftrid:  fettl^ment;  and 
devifed  all  his  money  fecurities  for  money,  goods,  chat- 
tels and  efieds,  and  all  other  his  perfonal  eftate  not 
before  difpofed  of^^  tg  hi$  brother  9ad  Ailert    Upon  a 

cafe 
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cafe  fent  by  the  Court  of  Chancery  to  the  Court  rf 
Common  Pleas,  the  qUeftion  was,  whether  the  leafe* 
holds  pafled  under  the  firft  general  devife.    Lord 
Eldm  dated  the  reaibns  for  the  certificate,  and  after 
obferving  that  Lord  Kenyan  had  faid  in  the  preceding 
cafe,  it  was  the  duty  of  courts  of  juftice  to  give  effeA 
to  the  devifor's  intention,  as  far^  as  they  could  con- 
fiftently  with  the  rules  of  law,  not  conjecturing  but 
expounding  his  will  from  the  words  ufed;  and  that  he 
was  particularly  impreffed  with  the  latter  expreffion— 
^^  not  conjecturing  but  expounding  his  will  from  the 
**  words  ufed."    His  Lord(hip  faid,  that  whether  the 
rule  laid  down  in  Rofe  v.  Barf  let  were  wifely  adopted 
or  not,  it  was  unneceffary  to  determine;  but  that  cafe 
having  once  eftablifhed  a  general  rule,  he  had  rather 
confent  pointedly  and  avowedly  to  contradid  that  rule 
in  terms,' than  to  acknowledge  it  in  words,  and  deny  it 
in  efie£t,  by  railing  diflinCtions  which  in  h&  made  it 
fmpdTible  for  any  man  to  decide  in  any  pardcolar 
cafe  what  was  the  legal  conftrudion  of  a  will,  as  to  this 
point,  till  he  had  obtained  the  authority  of  a  couit  of 
law,  in  a  judgement  upon  the  will^  for  the  opimou 
which  he  gave.    That  it  did  not  appear  that  there 
was  any  equitable  right  of  renewal,  nor  even  the  pre- 
mifes  in  queftion  blended,  in  enjoyment  or  other wijfe^ 
i;(rith  any  freehold  land;  there  was  no   difficulty  in 
diftinguiihing  them  from  each  other,  they  had  never 
been  demifed  together,  at  one  rent,  refcrved  to  heirs, 
they  were  Ihort  terms.    No  one  of  thofe  particular 
prcumftances  which  were  relied  upon  in  former  cafes 
^i^ed  in  this*    It  was  the  iimple  cafe  of  terms  for 
^es^rcb  w4  a  cafe  of  property,  frirM  fade^  that  fort 

of 
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of  property  which  a  difpofition  of  perfoiial  eftate  muft 
be  intended  to  pafs.  That  the  eflates  included  in  the 
general  devife  were  limited  to  the  ifltie  of  the  devifor 
in  tail,  with  feveral  remainders  oven  His  Lordflup 
entered  into  an  examination  of  all  the  preceding  cafes, 
and  concluded  by  faying — ".The  rule  in  Rofe  v. 
*^  Bartlet  is  a  rule  which  has  been  acknowledged  for 
ages,  and  upon  which  I  (hall  ad,  until  I  am  in- 
formed by  the  highefl  authority,  that  I  am  no 
^^  longer  to  regard  it ;  till  I  (hall  be  fq  informed  I 
^*  fliall  fubftantially  regard  it  in  judgement,  for  I 
<^  think  it  better  to  over-rule  it  altogether,,  which  I 
^^  muft  not  do,  than  to  deny  to  it  its  effed,  upon 
^^  grounds  which  do  not  completely  fatisfy  my  mind^  * 
^^  as  folid  and  lafe  grounds  of  diiUn£tion«" 

All  the  other  Judges  faid  that  the  ru}e  in  Rofe  v. 
fiartlet  ought  not  to  be  fhaken,  and  the  court  certi« 
fied  that  the  leafel^old  )io\ife$  f}id  Qot  pafs  by  th$ 
general  deviftpf 

WhatWorf$        S  88*  With  refpea  to  the  words  which  arc  necef^ 

mA  ^7-  ^^  ^^  P^^  copyholds,  it  is  laid  down  by  Lord  HarJ-^ 

T  ^  m  ^''^*^>  that  where  copyhold  laftds  are  furrendcred  to 

Smith,aAtk.  the  ufe  of  a  will,  they  pafs  by  a  general  devife  of  jail 

Godwyny.  ^^^  teft^tor^s  lands  and  tenements,  notwithftanding 

Godwyn»  there  are  freeholds  to  anfwer  fuch  devjfe. 

I  Vef.  aad.  , 

§  89.  But  where  copyholds  have  not  been  furren* 
dered  to  the  ufe  of  the  teftator's  will,  they  do  not  pafs 
by  general  words,  becaufe  the  want  of  a  furrendcr 

render^ 
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renders  it  doubtful  whether  the  teflator  intended  to  .,.,    .  ^ 

Viae  Antf 

difpofe  of  his  copyholds  or  xiot#  fh.  4.  L  %6. 

5  90.  A  perfon,  being  feifed  of  real  eftates  in  HunU  JjjjJ^JJ"  '• 
ingdonjhire  and  Cambridgejbirej  and  poffeffed  of  copy*  a  Brt>.  R..  64, 
holds  in  tbofe  counties,  devifed  all  his  mefluages,  £sinns» 
lands,  tenements,  and  hereditaments,  with  the  appur- 
tenances in  Huntingdon/hire  and  CambridgefbirCj  to  his 
wife  for  life,  i^c. .  The  copyholds  were  not  furrendered 
to  the  ufe  of  the  will ;  and,  therefore.  Lord  Kenyan^ 
(Mafter  of  the  Rolls),  held  they  did  not  pafs  by  iU 

$  91.  A  perfon  devifed  to  trudees  all  hismeffuages,  JJudamw^ 
cottages,  lands,   tenements,  hereditaments,    and  real  jBro^fUy* 
eftatc  whatfoever,  fituate  within  the  parifhes  of  N.  &f^.   ***• 
and  alfo  all  his  meffuage$,  l^c.  in  5.  and  Perjball^  t^c. 
upon  trufl:  to  fell  and  difpofe  of  the  fame  to  pay  his 
debts  and  legacies.    The  queftion  was,  whether  a  fmall 
copyhold  eftate,  which  was  fuppofed  to  b^  freehold^ 
pafled  ? 

.  Lord  Tburlow  held,  that  it  did  not  pafs ;  for  al- 
though where  the  copyhold  is  neceflary  to  pay  debts, 
it  is  held  equivalent  to  a  delcription  of  it,  yet  here,  it 
ntpt  being  neceffary  for  that  purpofe,  it  Ihould  not  pafs 
for  the  further  purpofe  of  going  to  the  younger  child* 
The  courrhad  only  held,  that  where  a  child  was  un- 
provided for,  not  where  the  queftion  was,  as  to  the 
more  or  lefs  of  the  provifion,  to  which  the  intention 
could  never  be  held  to  apply. 

S  92.  A 


Sdo  Title  XXXVm.    Devife.     Cb.  x.  §  92—94. 

Brooke  T.  §  92.  A  teftator  having  freehold    and    copyhold 

5  VcMim!^  eftates,  but  not  having  furrendered  the  copyholds  to 
559*  the  ufe  of  his  will,  gave  all  his  eftates  by  general  words 

to  his  wife  for  life,  and,  in  default  of  ifTue  of  bis  own 

body  by  her,  to  her  in  fee. 

* 

Sir  Thomas  Sewell  M.  R.  thought  the  widow  entitled 
to  the  copyhold  eftate  under  the  words  ;  but  the  bill 
not  being  filed  till  21  years  after  the  will,  and  the 
widow  having  joined  with  her  fon  in  a  conveyance  in 
17639  which  amounted  to  an  admiflion  that  (he  was 
not  entitled  to  the  copyholds,  the  Mafter  of  the  Rolls 
thought  the  length  of  acquiefcence,  and  that  circum« 
Aancej  put  an  end  to  her  right* 

« 

Lord  Thurlow  afErmed  the  decree  againft  the  widow, 
but  upon  a  different  ground  \  being  of  opinion,  that 
as  there  was  freehold  eflateto  fatisfy  the  words,  the 
copyhold  eftate  would  not  pafs. 


What  Words 
necefiary  to 
pafs  Rever- 

fiOD8» 


§  93*  With  refpcft  to  the  words  neceiTary  to  pafs 
eftates  in  reverfion,  wherever  a  teftator  Ihews  an  inten- 
tion to  difpofe  of  all  his  property  by  his  will,  and  ufes 
words  fufficient  for  that  purpofe,  the  eftates  to  which 
he  is  entitled  in  reverfion  will  pafs. 


Whcekr  ▼.      .     §  94*  ^  perfon,  having  a  manor  and  other  lands  in 
Waldron,        Somertfetfhire^  devifed  the  manor  to  A.  for  fix  years, 

Allen.  28.  J  J        ^  ^  J        ^ 

s  P.Wms.63.   and  part  of  the  other  lands  to  B.  in  fee ;  and  then 

comes  this  claufe :  "  And  the  reft  of  my  lands  in  S&mer^ 
<«  fet/hirep  or  elfewhere,  I  give  to  my  brother,'*     It 

+  3  ^^^ 
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was  adjudged,  that  the  reverfion  of  the  manor  pafled 
by  the  word  "  r^." 

%  95*  A  perfon  fettled  part  of  his  lands  on  his    Cooke  t. 
daughter  for  life,  and  devifed  another  part  to  his  wife   ,  Ley,  2',,, 
for  a  year  aft^r  his  death,  and  then  devifed  all  his  lands^   Sannd.  180. 
not  fettled  or  devifed,  to  Thomas  Keyfe  and  his  heirs. 
Adjudged,  that  the  reverfion  of  the  lands,  fettled  on 
his  daughter,  pafled  by  this  devife. 

§  96.  A  perfon,  bemg  fdfed  in  fee,  devifed  Black*  Rook  ▼. 
acre  to  A.  for  life,  and  devifed  to  Bm  all  his  lands  not  ^61.  ' 
before  devifed,  to  be  fold,  and  the  money  to  be  divided 
between  his  younger  children.  The  queftion  was, 
whether  the  reverfion  of  Blackacre  pafled  by  the  devife 
of  all  his  lands  not  before  devifed  ?  And,  it  being  re- 
ferred to  the  Judges  of  the  Common  Pleas,  they  un* 
animoufly  agreed  and  certified,  that  the  reverfion  was 
well  devifed.     And  it  was  decreed  accordingly. 


^   §  97*  A  perfon  defvifed  a  ho'ufe  to  A.  and  his  wife  Willows  ▼. 
for  their  h'ves,  and  then,  the  better  to  enable  his  wife   ^  Vcnt*  a8^. 
to  pay^  his  legacies,  he  devifed  to  her  all  his  mefiuages,  z  Mod.  229. 
lands,  tenements,  and  hereditaments  whatfoever,  within 
the  kingdom  of  Englandy  not  before  difpofed  of,  to 
hold  to  her  and  her  heirs.     It  was  alfo  found,  that  the 
teflator  left  fufficient  to  pay  his  legacies,  without  the 
reverfion  of  the  houfe.    The  Court  of  King's  Bench 
determined,  that  the  reverfion  of  the  houfe  did  not 
pafs ;  but  this  judgment  was  unanimoufly  reverfed  in 
the  Exchequer  Chamber. 

S98.  A 


Dalby  t. 
Champcnion# 
Skin.  631. 
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%  98.  A  perfon  who  was  tenant  for  life/  remainder 
to  his  firit  and  other  fons,  with  the  reverfion  in  fee  in 
iiimfelfy  having  a  fon  and  a  daughter,  devifed  all  his 
lands,  tenements,  and  hereditaments,  to  his  daughter 
in  fee,  in  cafe  his  fon  fliould  die  without  iflfue.  The 
fon  did  die  without  iiTue :  and  Hdi  Chief  Juftice  faid, 
that  though  B.  had  only  a  dry  reverfion  in  fee,  y^t^ 
that  by  the  words  ^^  .all  his  lands,  tenements,  and  he« 
^  reditaments,"  fuch  reverfion  would  pafs. 


§  99^  The  words  '^  all  my  lands  out  of  fettlement,' 
and  alfo  the  words  '^  not  by  me  formerly  fettled^' 
will  comprehend  reverfions  in  fee,  after  eftates  taiU 


Falkland  ▼» 
Lytton, 
3  Bro.  Pari. 
Ca.  S4. 
Vide  3  Atk, 
492. 


§  I  GO*  Sir  William  Lytton^  being  tenant  in  tail,  after 
poflibility,  of  fome  lands,  remainder  in  fee  to  truftees^ 
in  truft  for  himfelf  and  his  heirs ;  and  being  alfo  te- 
nant in  tail  of  fome  other  lands,  remainder  to  the  right 
heirs  of  his  father,  and  having  no  iflue,  devifed  all  his 
q^fluages,  lands,  tenements,  and  hereditaments  what- 
ibever,  out  of  fettlement^  to  his  nephew  Lyttm  Strode 
and  his  heirs.  The  queftion  was,  whether  the  diflFer- 
ent  reverfions  in  fee,  to  which  he  was  entitled,  ihould 
pafs  by  this  will  ?  It  was  decreed,  that  by  the  words 
**  lands  out  of  fettlement  y^  the  reverfion  in  fee  pafied  : 

for  the  fame  lands  may  be  faid  to  be  fettled  and  unfet- 
lled ;  viz.  fettled  fo  far  as  the  ufe  thereof  is  limited^ 
and  unfettled  as  to  the  reverfion. 


Chefter  ?. 
Cheftcr,  3  P. 
Win«.  56. 


§  10 It  Sir  John  Chejler^  on  the  marriage  of  his 
eldefi:  fon,  fettled  lands  of  800  /.  per  annum  on  himfeU 
for  life,  remainder  as  to  part,  to  the  wife  pf  bis  fon  for 

Kfe, 
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life,  remai&der  to  the  firft  and  other  foxu  of  that  mar* 

riage  in  tail  male^  remainder  to  the  fon  in  tail  general. 

And,  being  feifed  in  fee  of  other  lands  in  pofleilion,  in 

Litiletm^  Marftony  and  Milbroke^  he  devifed  all  his 

lands,  tenements,  and  hereditaments,  in  thefe  three 

towns  of  Littleton^  Mar/l$ny  and  MilbrokCj  or  elfewhere^ 

not  by  him  formerly  fettled  J  or  thereby  by  him  ctherwife 

difpofed  of  to  truftees  for  the  term  of  i  oo  years,  upon 

the  trufts  therein  mentioned,  remainder  to  his  younger 

fon  John  Chejier^  in  fee.     The  eldeft  fon  died,  leaving 

fix  daughters  \  and  the  queftion  was,  whether  the  re^     • 

verfion  of  the  eftate  feuled  on  the  eldeil  fon  ihould  pafs 

by  this  devife  ? 

It  was  decreed  by  Lord  King^  aflifted  by  Lord  Ray* 
mondy  and  another  Judge,  ifl.  That  the  word  "  elfe- 
^^  where  '^  was  the  fame,  as  if  the  teftator  had  faid, 
he  devifed  all  his  lands  in  the  three  towns  particularly 
mentioned,  or  in  any  other  place  whatever :  and  that 
there  was  no  reafon  to  rejed  fo  plain,  proper,  and  in- 
telligible a  word  in  a  will  as  this,  which  probably  was 
inferted  to  avoid  the  prolixity  of  naming  the  feveral 
other  towns  in  which  the  premifes  lay ;  it  being  a  great 
eftate,  and  difficult,  at  the  time  of  making  the  will, 
when  the  teftator  might  be  fuppofed  to  be  inops  con/iliiy 
and  without  his  writings,  to  particularize  all  the  towns. 
That  the  word  "  elfewhere  **  was,  therefore,  the  moft 
fignificant,   fenfible,   and  comprehenilve  word,   that 
could  be  ufed  for  that  purpofe,  equivalent  to  the  mean- 
ing of  them }  and  it  would  be  of  the  moft  dangerous 
confequence,  under  pretence  of  conftruing  this  will 
and  aififting  the  teftator's  intentions,  to  reject  a  word 

fo 


£34 


TttU  XXX Vm.    Deviji.    Cb. x.  %  loi,  iti^ 

ib  material  to  be  made  ufe  of,  both  for  the  fake  of 
brerity  and  fecurity. 


Glover  ▼. 
Spcndlore» 
4Bro.R.  337. 


2d,  That  the  words,  *•  not  ofherwife  by  me  feHledy^ 
eould  have  excepted  only  that  eftate  in  the  lands,  which 
was  otherwife  before  fettled;  whereas,  it  was  plain, 
that  the  reverfion  in  fee  was  not  fettled,  and,  therefore, 
ought  to  pafs  by  the  will.  The  reverfion  In  fee  of  the 
lands  in  queftion  not  being  fettled,  the  lands,  as  to  fuch 
reverfion,  were  not  fettled ;  fo  that  the  fame  lands,  in 
feveral  refpe£ts,  might  be  faid  to  be  fettled  and  unfet- 
tied ;  t;Jz.  with  regard  to  all  the  particular  eftates  which 
were  limited,  the  lands  might  be  faid  to  be  fettled, 
though,  with  regard  to  the  reverfion  in  fee,  it  might 
be  properly  faid,  that  the  lands  were  not  fettled :  and 
the  reverfion  in  fee,  which  remained  unfettled,  was 
part  of  the  old  eftate,  whereof  the  owner  continued 
feifed. 


Freeman  ▼. 
P.  of  Chaa- 
do8»  Cowp. 

363. 


§  102.  Robert  Tracey^  being  feifed  of  eftates  in  the 

ft 

counties  of  Gloucefter  and  JVorceJier^  and  alfo  entitled 
to  the  reverfion  of  certain  eftates  in  the  counties  of 
Oxford  and  Wilu^  devifed  all  and  every  his  manors, 
mefluages,  lands,  tenements,  hereditaments,  and  pre« 
mifcs,  in  the  counties  of  Gloucefter  and  Worcefter^  and 
clfewhere  in  the  kingdom  of  England,  to  truftees,  fub- 
jed:  to  certain  charges  thereon,  and  to  certain  limita* 
tions  and  eftates  to  all  his  brothers,  by  his  marriage 
fettlement.  The  eftates  in  the  counties  of  Gloucejler 
and  Worcejier  were  the  only  ones  charged,  or  men- 
tioned in  his  marriage  fettlement.  The  queftion  was, 
\#hcthcr  the  reverfion  in  fee  of  the  eftates  iuOrfordflnre 

pafied 
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paffed  by  the  will  ?  It  was  coriteirded  that,  from  the 
words  of  the  will,  referring  to  the  limitations  of  the 
eftates  in  the  counties  of  Gloucefter  and  Worcejier^  and 
the  charges  thereon,  it  was  manifeft  the  teftator  had  no 
other  eftates  than'thofe  in  contemplation,  at  the  lime  of 
making  his  will.  But  the  Court  of  King^s  Bench  un- 
animoufly  certified,  that  the  reverfion  in  fee  of  the 
eftates  in  Oxfordjhire  and  IVi/t/hire,  paffed  by  this 
devile. 

5  103.  Edward  Atkynsy  having  \S\it  tldward  and  Atkynsv. 
three  younger  childrei\,  and  being  feifed  in  fee  in  pof-  Cowp.R.SoS. 
feffion  of  the  manor  of  Coiest  and  other  lands  therein, 
and  near  Pinbury  Park  in  the  county  of  Gloucejier^ 
cxpedant  on  the  eftates  tail  of  three  perfons  then  living, 
made  his  will,  and  thereby  devifed  as  follows :  ^'  I  give, 
devife,  and  bequeath,  all  that  the  manor  or  lordfhip, 
or  reputed  manor  or  lordfhip,  of  Cotes  in  the  county 
of  Gloucejier^  with  the  rights,  royalties,  and  appur- 
*'  tenances,  and  alfo  all  and  every  the  mefluages,  farms, 
lands,  tenements,  advowfons,  and  hereditaments 
whatfoever,  of  me  the  faid  Edward  Atkyns^  fituate, 
lying,  and  being  within  or  adjoining  to  the  faid  ma- 
nor or  lordfhip ;  and  alfo  all  that  my  capital  meffu- 
age  or  tenement,  and  all  and  every  my  lands,  tene- 
•^  ments,  and  hereditaments  whatfoever,  whether  free- 
*•  hold  or  leafehold,  fituate  and  being  at,  or  in,  or  near 

■ 

Pinbury  Park^  or  elfewhere  in  the  faid  county  ofGlou^ 
cejier^  with  their  appurtenances  j  and  all  my  eftatc, 
term  of  years,  and  intereft  therein,  unto  and  to  the 
"  ufe  of  my  executors,  their  heirs,"  ^c.  upon  truft 
to  fell  the  fame  for  the  benefit  of  his  younger  children. 
Vol,  VI.  Q  Several 


cc 
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Several  years  after  the  death  of  the  teflator,  the  re- 
verfion  of  the  manor  of  Sewell  came  into  pofleffion ; 
and  a  quefUon  arofe  between  the  heir  at  law  and  the 
younger  children,  whether  the  reverfion  in  fee  of  the 
manor  of  Sewell  did  pafs  by  the  will  of  the  teftator. 
A  cafe  was  made  by  order  of  Lord  Chancellor  Thur^ 

.  low  J  for  the  opinion  of  the  Court  of  King's  Bench ; 
who  certified,  that  the  reverfion  in  fee  of  the  manor  of 

-  Sewell  did  pafs,  by  the  exprefs  words  of  the  will  of  the 
teflator,  to  the  truflees  in  the  wil  Inamed. 

The  Lord  Chancellor  ordered^  that  the  Judges  cer- 
tificate fliould  be  confirmed. 

3  Bro*  Pari .  From  this  order,  an  appeal  was  brought  to  the  Houfe 
^**  ♦S**  of  Lords  ;  and  a  queftion  was  put  to  the  judges,  whe- 
ther the  reverfion  of  the  manor  of  Sewell  pafTed  by 
this  devife  ?  The  Lord  Chief  Baron  delivered  the  un- 
animoui  opinion  of  the  Judges,  that  the  reverfion  in 
fee  of  the  manor  of  Sewell  paffed  by  this  devife.  The 
decree  was  affirmed. 

§  1 04.  Where  it  is  manifeil,  that  a  teftator  does  not 
intend  to  devife  a  reverfion  by  general  words,  it  will 

not  pafs. 

» 

RocT.  Avif,         $1^5*  A  perfon,  being  feifed  in  tail  of  an  undi- 

4  Term  R.       ^ded  fourth  of  an  eftate,  and  entitled  to  the  reverfion 

in  fee  of  another  fourth  expectant  on  the  determina- 
tion of  an  eftate  tail,  reciting  that  ihe  was  entitled  to 
the  firft,  devifed  it  to  B.  C.  in  fee,  and  then  direded 
^'  all  the  refidue  and  remainder  of  her  eftate  and  tSc&i 

•i  to 


Title  XXX Vin.    t>€vi/e.    Ch.  x.  %  105—107.  aiy 

^^  to  be  fold  as  foon  as  might  be  after  her  death,  and 
*^  her  funeral  expences  to  be  paid  thereout,  and  the 
««  overplus,  (if  any),  to  be  divided  between  D. 
"  and  £/'  The  court  held,  that  the  revcrfion  did 
not  pafs  :  for,  although  thofe  general  words  were  fuf- 
ficient  to  pafs  a  fee,  in  order  to  anfwer  the  purpofes  of 
a  ^1,  yet  in  this  cafe,  they  faid,  that  it  was  manifefl 
that  this  remainder  was  not  in  the  contemplation  of  the 
teftatrix  when  ihe  made  her  will,  it  being  only  a  re- 
verfion  expe&ant  on  the  determination  of  an  eitate  tail, 
which  her  aunts  might  have  barred,  and  the  teftatrix  * 
having,  by  the  former  part  of  her  will,  difpofed  of  all 
the  freehold  eflate,  to  which  ihe  fuppofed  herfelf  en- 
titled. They  obfetved  that  it  was  clear,  from  the  pur- 
pofe  to  which  a  part  of  the  produce  of  what  fhe  direSed 
to  be  fold  was  to  be  applied,  namely,  the  paying  of  her 
funeral  expences,  that  fhe  only  meant  to  difpofe  of 
fomething  which  could  be  fold  immediately ;  and 
that  this  rcverfion  might  never  have  defcended  to  her 
heirs. 

§  106.  In  confequence  of  the  rule  above  ftated, 
that  general  words  in  one  part  of  a  will  may  be  re- 
ftrained  by  fubfequent  ones,  it  has  been  determined^ 
that,  although  a  teftator  ufes  words  fufEcieht  to  carry 
a  reverlion,  yet  if  a  fubfequent  claufe  fliews,  that  the 
teftator  did  not  intend  to  devife  fuch  reverfion,  it  will 
not  pafs. 

S  107.  Audley  Meroin^   on  the  marriage  of  his   Tcatv. 
cldeft  {oxi  iJenry^  fettled  the  manor  oi  Arlejiown  on   «[^^<>»g'*B"'- 
Umfelf  for  life,  remainder  to  his  fon  Henry  for  life, 

Q  2  remainder 
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remainder  to  the  firft  and  other  fons  of  Henry  in 
tail,  life,  with  the  reverfion  in  fee  to  the  father. 

Audley  Mervin  had  iflue  three  other  fons,  Audley^ 
jfames^  and  Theophilus^  and  four  daughters  :  and,  be- 
ing feifed  of  other  lands  in  fee-fimple,  he  made  his 
will,  by  which  he  devifed  all  thofe  lands  whereof  he 
was  feifed  in  fee-fimple, ,  in  poiTeffion,  to  his  wife,  and 
alfo  all  other  the  lands,  tenements,  and  hereditaments^ 
in  the  faid  counties  of  Tyrone  and  Meatb^  or  either  of 
them,  V  whereof  he  was  feifed  in  fee*iimple,  or  of  which 
any  other  perfon  was  feifed,  in  truft  for  him. 

There  was  a  provifo  inferted  in  this  will,  that  if  his 
fons  Hef^ry  and  Audley  (who  were  his  firll  and  fecond 
fons)^  fliould  both  of  them*  die  without  iflfue  male,  in 
the  lifetime  of  his  fon  Jamesj  (who  was  his  third  fon), 
whereby  the  eftate  fettled  on  his  fon  Henry^  on  his 
marriage,  fhould  defcend  on  his  fon  jfarnesy  that  then 
his  fon  James  fhould  not  take  any  intereft  or  eilate  in 
the  lands,  therein-before  devifed  to  him. 

The  queftion  was.  Whether  the  reverfion  in  fee  of 
the  lands,  which  were  fettled  on  Henryy  fhould  pafs  by 
this  devife  ? 

The  Court  of  King's  Bench  in  Ireland  gave  judg- 
ment, that  the  reverfion  in  fee  did  pafs ;  but  this  judg" 
ment  was  reverfed  by  the  Court  of  King's  Bench  in 

England. 


tord 
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Lord  Mansfieldj  in  declaring  the  opinion  of  the 
Court,  obferved,  that  the  words  ufed  by  the  -^teftatort 
were  certainly  fufEcient  to  carry  the  reverfion  in  fee  of 
the  lands  fettled  on  Henry^  if  they  had  not  been  re- 
{trained  by  other  words  and  expreflions :  and  that  the 
claufe  in  the  will,  (befides  fevcral  others),  which  di- 
reded  that,  in  cafe  Henry  and  Audley  fliould  die  with- 
out iffue  male  in  the  lifetime  of  his  fon  James^  whereby 
the  eftate  fettled  on  Henry  ihould  defcend  to  James^ 
then  James  fliould  not  take  any  eftate  in  the  lands  de- 
vifed  to  him>  proved,  to  a  demonftration,  that  the  tef« 
tator  did  not  mean  to  devife  this  reverfion  :  for,  if  he 
had,  then  it  could  never  go  to  James • 

A  writ  of  error  was  brought  in  the  Houfe  of  Lords  :    3  Bro,  PtrL 
and  the  Judges,  having  been  confulted  on  this  queftion,     **  *''* 
gave  it  as  their  unanimous  opinion,  that  the  reverfion 
in  fee  did  not  pafs  by  this  devife ;  in  confequence  of 
which,  the  judgment  of  the  Court  of  King's  Beach 
of  England  was  affirmed. 

§  io8.  Lands  which  are  in  mortgage,  and  whereof  wbatWord^. 

the  devifor  has  only  the  equity  of  redemption,  will  pafs  pa^*  Mort- 

by  the  fame  words,  which  comprehend  eftates  in  pof-  Lands  held 

feifion ;  becaufe  lands  mortgaged,  are  only  confidered  JJIk^r^^ 
as  a  pledge  for  fecuring  the  repayment  of  a  debt,  and 
remain  in  the  mortgagor^  for  every  other  purpofe* 


S  ^  09.  John  Philifs  having  mortgaged  his  eftate  in  pj^jipi  ^. 
fee  to  EltTUibeth  Knowling^  afterwards  made  his  will,    Hclc,  i  Rep. 
by  which  he  gave  all  the  reft  of  his  goodSy  chattels, 

Q3  and 


430  TttleTSXVUL    Devife,    C^.  z.  $  109— iii. 

and  lands,  to  Ralph  Philips  the  yoiinger,  who  filed 
his  bill  for  the  redemption  of  the  premiies* 

The  Court  ordered  a  cafe  to  be  referred  to  Baron 
Turner  J  who  certified  his  opinion,  that,  according  to 
the  devife,  the  lands  oqght  to  continue  with  the  plain* 
dff  and  his  heirs,  both  in  law  and  equity ;  and  that  thf 
plaintiff  had  right  to  redeem  the  mostgage,  and  not 
the  heir  of  the  teftator ;  which  the  Court  decreed 
accordingly. « 

Crips  T.  §  1 1  o.  It  was  formerly  held,  that  lands  mortgaged. 

Can  t>  '^'    flight  alfo  be  devifed  by  the  mortgagee,  by  the  word$ 

^^  all  my  mortgages.^*  But,  afterwards,  the  courts  laid 
it  down,  that  thefe  words  would  only  comprehend 
mortgages  for  years,  and  not  mortgages  in  fee,  efpe- 
dally  if  they  were  forfeited,  ' 

■ 

WiTkinfon  v.        §  ^  ^  '•  -A.  perfon  feifed  of  divers  lands  in  J*  B.  and 

Cro!ca?44  ^"^  ^^  ^^^  ^^  ^'  ^^%  in  hi^i  by  mortgage  and  for- 
feited, made  his  will;  and,  after  devifing  the  lands  in 
A.  and  B*  to  feveral  perfons  and  their  heirs,  he  gave 
all  the  reft  of  his  goods,  chattels,  leafes,  eftates,  mort- 
gages,  debts,  ready  money,  plate,  and  other  goods, 
whereof  he  was  polTefled,  to  his  wife,  after  his  debts 
and  legacies  were  paid,  and  made  her  his  executrix. 
The  court  doubted,  whether  the  eftate  in  mortgage 
paffed  to  the  wife ;  becaufe  the  word  •*  mortgage  ** 
was  coupled  with  perfonal  things,  and  becaufe  the  tef- 
tator ufed  the  words  "  whereof  I  am  pojeffed. 


»f 


S  I  Id*  A 
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C  1 13.  A  perfon  \crho  was  feifed  of  lands  in  fee,  and  Wynne  t. 


of  mortgages  in  fee,  devifed  all  his  lands  to  A.  J?.,  and  ^  vcrn?"* 


then  gave  feveral  legacies,  and  faid — all  the  refidue  of 
my  perfonal  eftate  I  give  to  my  executor.  It  was  re- 
folved,  that  the  mortgage  went  to  the  executor.  But, 
if  the  teftator  had  only  devifed  his  lands,  without 
giving  any  legacies,  and  had  bequeathed  the  reft  of 
his  perfonal  eftate  to  his  executors,  there,  perhaps,  the 
mortgaged  lands  would  have  paiTed  to  A.  B.^  for,  elfe^ 
there  would  be  nothing  to  anfwer  and  make  fenfe  of 
the  claufe  ^^  all  the  refidue  j'^  for  that  implied,  that 
he  had  already  devifed  fome  part  of  his  perfonal  eftate, 
or,  at  leaft,  it  fhewed  that  he  intended  part  of  it  ihould 
have  pafled. 

§113.  This  doftrine,  however,  is  now  entirely  al-  VidcTiMc* 
tared :  for,  the  nature  of  mortgages  being  at  prefent  «!»•  »•  f-  JSj 
clearly  yiderftood,  and  the  whole  tranfadion,  till  fore- 
clofure,  being  confidered  as  a  perfonal  engagement' 
only,  in  which  the  money  is  the  principal,  and  the 
conveyance  pf  the  land  only  an  acceflary,  it  is  now 
eftabliflxed,  that  neither  the  general  words,  "  lands, 
•*  tenements,  and  hereditaments,"  nor  any  other  words 
particularly  appropriated  to  the  defcription  of  real 
eftates,  and  never  applied  to  .perfonal  property,  will 
carry  mortgages  in  fee,  if  the  teftator  has  other  pro^ 
perty,  to  which  thofe  words  may  be  properly  applied. 

S  1 14.  A  perlbn  being  feifed  of  feveral  manors,  and  Litton  vj 
of  a  great  perfonal  euate,  made  his  will;  and,  after  aVern. 621. 
deviling  part  to  his  wife  for  life,  gave  all  other  his 
lands,  tenements,  and  hereditaments,  out  of  fettlement, 
to  his  nephew.    The  teftator,  afterwards^  foreclofed, 

(^4  and 
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and  got  rdeafes  of  the  equity  of  redemption  of  fome 
mortgages  in  fee.  And  one  of  the  queftions  in  this 
cafe  was,  whether  thefe  mortgages  pafled  by  the  will, 
under  the  words  **  lands^  tenements^  and  beredita^ 
^  ments.**  And  it  was  unanimoufly  agreed  by  the 
T^ord  Chancellor,  ailifted  by  the  Mafter  of  the  Rolls, 
1  Atk,  805*      and  two  other  Judges,  that  mortgages  in  fee,  although 

forfeited  when  the  will  was  made,  did  not  pafs  by  thefe; 
general  words. 

§  115.  If  a  teftator  has  no  .other  landed  property, 

anfwering  the  defcription  given  in  his  will,  in  point  of 

fituation  and  circumftances,  except  mortgages,   they 

.  will  pafs  by  general  words,  though  not  particularly 

s^dapted  to  the  fubjed. 

Clarke  ▼,  §  116.  A  perfon,  poffeffed  of  a  mortgage  of  the 

eS?6o6!  ^^'    ^^^^  ^^^  ^^  C^^lf^^y  "^ade  his  will,  and  thereby  dc 

vlfed  to  A.  and  his  heirs  "  all  his  freehold  meffuages, 
•<  and  garden  grounds  at  Cbelfea.'^  It  was  held  by 
Lord  Hardwich,  on  a  queftion  whether  the  mortgaged 
intereft  would  pafs  by  this  defcription,  that,  as  it  did 
not  appear  that  the  teftator  had  any  lands  there,  it  cer<* 
tainly  would.  Yet  it  is  obfervable  on  this  cafe,  that 
the  word  ^^  freehold**  could  with  lefs  propriety  be  ap- 
plied to  the  cafe  of  a  mortgage,  than  the  words  *^  lafidsj 
•*  tenements y  and  hereditaments  ;"  the  latter  being  much 
more  general  in  their  nature,  and  more  frequently  ufed 
^s  fweeping  terms,  to  comprife  all  property  not  parti- 
cularly defcribcd. 

* 

§117.  Various 
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§  117.  Various  opinions  have  been  entertained  with-    ilnft.  3054. 
in  thefe  few  years  refpefting  the  qucftion,  whether  a 
general  devifc  paffes  lands  whereof  the  devifor  is  only 
mortgagee  or  truftee.     In  a  cafe  before  Lord  Rofslyn   Att,  General 

in  i8oo,  it  was  contended,  that  general  words  did  not   ^\?r"V' 

°  5  Vef.  Jun, 

pafs  a  truft  eftate,  unlefs  there  appeared  to  be  an  in-  339. 
tention  that  they  (hould  pafs ;  to  which,  his  Lordihip 
faid,  that  was  certainly  the  underftanding :  but,  per- 
haps, the  moft  convenient  rule  would  have  been  the 
reverfe  ;  as  it  might  be  more  eafy  to  find  a  devifee  than 
an  heir. 

Lord  RedefdaUy  who  wjts  then  Attorney  General, 
{amicus  curia\  fuggefted  that  the  rule,  that  a  truft 
eftate  fhould  pafs  by  a  general  devife,  would  not  be 
the  moft  convenient,  from  the  frequent  inftances  of 
cftates  tail  created  by  general  words,  in  confequence  of 
which,  the  legal  eftate  might  get  into  an  infant,  fettered 
with  an  intail^ 

• 
§  1 1 8.  In  a  fubfequent  cafe  before  Lord  Eldon^  his    Bnybroke  ▼. 
Lordfliip  held,  that  a  truft  eftate  would  pafs  by  a  ge-  J^/j,?  ^^^* 
neral  devife,  unlefs  an  intention  to  the  contrary  could  ^ocv.Reade 
be  inferred  from  expr^ffions  in  the  will,  or  purpofes  or  ug. 
obje&s  of  the  teftator.     The  Mafter  of  the  Rolls  had 
determined,  that  a  truft  eftate  pafled  by  the  general 
words  of  a  will ;  and,  on  an  appeal  to  Lord  Eldon^  his 
Lordfhip  faid, —  "  I  am  difpofed,  in  this  caufe,  to  con- 
**  cur  with  the  opbion  of  the  Mafter  of  the  Rolls ; 
**  meaning  rather  to  ftate  my  judgment,  that  the  rule 
•^  is  not,  that  in  every  cafe  where  general  words  are 
^^  ufed^  the  property  ihall  or  ftall*  not  pa&>  but  that, 

«  in 
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**  in  each  cafe,  you  muft  look  at  every  part  of  the  vill, 

* 

^^  for  the  intention  with  regard  to  fuch  property.  I  do 
^'  do  not  know  in  experience  any  cafe,  in  which  the 
'^  propofition  is  laid  down  fo  ftrong,  one  way  or  the 
<^  other,  as  it  was  laid  down  in  the  Attorney  General 
*•  V.  Buller.  I  know  no  cafe,  which  ftates  as  the  rule, 
^^  that  truft  eftates  fliall  not  pafs,  unlefs  the  intention, 
'^  that  they  ihould  pafs,  appears;  and  I  incline  to. 
^^  think  they  will  pafs,  unlefs  I  can  coUeft  from  ex- 
<<  preilions  in  the  will  or  purpofes  or  objeds  of  the 
*^  teftator,  that  he  did  not  mean  they  fhould  pais. 
^  In  this  cafe  there  is  no  circumflancej  except  one, 
^^  that  I  ihall  obferve  upon,  denoting  any  fpecial  in- 
*^  tention*  It  is  the  cafe  of  a  dry  truft  \  all  the  debts 
^  apd  legacies  being  long  paid^  as  I  now  underftand. 
^^  There  was  therefore  a  pure  legal  eftate  in  the  tef- 
^*  tator ;  nothing  remaining  to  be  done  but  to  re- 
**  convey.  There  is  no  one  circumftance  in  thi$  will, 
*^  to  cut  down  the  general  efied  upon  any  notion  of 
^^  intention;  unlefs  it  can  be  faid,  that  where  he 
*^  meant  to  create  a  truft,  viz^  ^.  to  the  perfonal 
*^  eflatej  he  joins  anotheir  perfon  with  his  wife;  giving 
<^  the  real  eftate  to  her  alonis.  But  that  is  too  thia 
'^  an  evidence  of  intention  to  afford  much  inference 

^^  The  refult  is  ^s :  a  will  contahiing  word$  large 
^^  enough ;  and  no  expreflioa  in  it  authorizing  a  nar- 
^*  rower  confbru£tion  than  the  general  legal  coaflruc* 
^  tion ;  nor  any  fuch  difpofition  of  the  eftate  as  is 
^^  unlD^ely  for  a  teftator  to  make  of  any  property  not 
^'  in  the  ftrideft  fenfc  hi»  f  as  complicated  limitations : 
^*  nor)  amy  purpoS^^at  aU  inconfift;ent  with  a^  probabU 

•*  an 
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*^  an  intentioD  to  veft  it  in  his  vife^  aft  dcvifee,  as  to 
^^  let  it  defcend.  I  know  of  no  cafe,  in  which  a  mere 
^^  devife  in  thefe  general  terms,  without  more,  where 
^^  the  queflion  of  intention  cannot  be  embarrafled  by 
^^  any  reafoning  upon  the  purpofe  or  objeds,  or  the 
^'  perfon  of  the  devifee,  has  been  held  not  to  pafs  the 
*^  truft  eftate.  If  there  was  any  fuch  cafe,  I  would 
'^  abide  by  it ;  but  I  do  not  feel  ftrong  enough,  upon 
^^  authority  or  reafoning,  to  diflent  from  the  decifiou 
^  of  the  Matter  of  the  Rolls.*' 
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whole  Int^reft  in  a  Chat^ 

tcL 


Section  i. 

TX7ITH  refpeft  to  the  words,  which  arc  neceflSiry  to, 
denote  the  quantity  of  eftate  or  intereft,  in- 
tended  to  be  given  by  the  teftator  to  the  dcvifee,  tho 
courts,  both  of  law  and  equity,  in  conformity  to  the 
general  rules  of  conftrudion  already  ftated,  do  not  re« 
quire  in  a  derife,  thofe  legal  and  technical  words^ 
which  in  a  deed  are  deemed  ahfohitely  necefiary  to  the 
creation  of  particular  eftates ;  but  will  carry  the  inten<^ 
tion  of  the  teftator  into  effe&i  if  fufEciently  declared^ 
however  defective  the  language  may  be. 


S  2.  The 


^ 
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5  2.  The  quantity  of  eftate  intended  to  be  given^ 
may  be  defcribed  either  by  exprefs  words,  or  by  re- 
ference to  another  devife  j  and,  therefore,  if  a  teftator  Pnt  f.  fit. 
devifes  Blackacre  to  A.  B.  and  his  heirs,  and  Whiieacre 
to  C.  D.  to  hold  in  the  fame  manner  as  A.  B.  hoMs 
Blackacre^'  C:D.  will  take  an  eftate  in  fee-fimple  in 
Whiteacre. 


§  3.  It  has  long  been  fettled,  that  the  word  "  heirs^^    Any  Words 
need  not  be  ufed  in  a  will  to  create  an  eftate  in  fee  j   i^^^^  ^^L 
but  that  any  other  words^  which  fufficiently  (hew  the    g«ve  the 
intention  of  the  teftator  to  give  the  whole  of  his  inte*  ,  reft. 
reft  in  the  thing  devifed,  to  the  devifee,  will  have  the   '  ^•^™-  77- 
lame  effect. 


5  4*  Thus,  it  was  fettled  fo  early  as  in  the  reign  of  Bro.  Ab.  De- 
Edw.  3.,  that  a  devife  to  a  man  in  perpetuuniy  gave  ^- j^^ft^^*  ^/* 
him  an  eftate  in  fee.    It  is  the  fame,  where  the  devife    i  Rep.  ^15  i. 
is  to  a  perfon  in  fee-fimple,  or  to  him  and  his  heirs : 
fo,  of  a  devife  to  a  man  and  his  fucceflbrs,  the  word 
•*  fucc$ffbrs "'  being  deemed  equivalent  to  heirs  j  for 
bares  fuccedit  fatru 


%  5.  It  is  faid  by  Perkins^  fed.  557.  that  if  lands  c  /  '^  •  -  -  / 
be  devifed  to  J*  S.  to  hold  to  him  and  his  affigns,  he  ' '  ' 
1^1  take  a  fee :  but  Lord  Coke  fays,  if  the  devife  be  to   i  inft.  j  j^ 
a  man  and  his  ai&gns,  without  faying  for  evet^  the 
hath  but  an  eftate  for  life. 


S  6*  A  devife  to  A.  et/angtdni/uo  will  pafs  a  fee  j   Ucia. 

for  the  blood  rum  |through  the  coUaterali  w  well  a» 

the 


«3l 
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the  lineal  line :  but  a  devife  to  a  man^  et  femini  fu9^ 
only  gives  him  an  eftate  taiL 


WtdhkcT. 
Harding, 
Hob.  a. 


Laveaeres  ▼. 
Blight,  Cowp. 

S5»- 


Green  t. 

Armftead, 
Hob.  ^s. 


5  7.  Where  a  {)erfon,  fetfed  of  a  heufe  and  lands^ 
demifed  them  for  99  years^  and  then  made  his  "will, 
by  which,  he  devifed  to  B.  his  houfe  and  all  his  lands 
for  99  years,  and  added  thefe  words,  **  tbefaid  B.  to 
have  all  my  inberiianeey  if  the  law  will  allov) :"  it  was 
held,  that  B.  took  a  fee. 

* 

5  8.  The  words,  *^  freely  td  be  enjoyed^**  haVe  been 
held  to  pafs  an  eftate  in  fee  1  as,  where  after  an  intro« 
dudory  claufe,  (hewing  an  intention  to  difpofe  of  his 
whole  eftate,  a  perfon  gave  to  his  fons  T.  M.  and 
R.  M.  all  his  lands  and  tenements,  ^^  freely  to  be  en** 
**  joyed  and  poflefled  alike,''  it  was  held  that  a  fee 
I>^ed« 

5  9*  Where  A*  feifed  of  lands  in  W.  devifed  theni 
to  his  f6n  B.  for  his  life,  and  then  to  reoiain  to  C^  the 
fon  of  B.^  except  B.  purchafed  another  houfe  with  fo 
moch  land  as  in  W.  for  C,  and  then  J7«  fhould  fell  the 
lands  in  ]^.  as  his  own.  It  was  held,  that  C^  took  a 
fee  in  the  lands  in  W.^  as  B.  did  lictt  make  any  pur- 
chafe  of  any  other  hnds }  for  the  word  ^*  purchafe  " 
imported^  in  common  parlance,  an  abfolute  purchafe 
iafee# 


Webb  T. 
Hearing, 
Cro.  Ja.  Alt  9 
WilkiRcp. 
I6c.  Vide 
iamdu  u* 


S  10.  A  devife  to  a  perfon  and  his  heirs^  and,  if 
be  dies  without  heirsi  that  it  ihslil  remain  td  a  fti^an- 
ger^  pvfi  aA  eftate  in  f«e  to  the  irft  devifee^  and  the 

remainder 
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remainder  is  void ;  becaufe  no  remsunder  can  be  li- 
mited after  an  eftate  in  fee-fimple. 

§  1 1.  Lord  Coke  fays,  that  a  devife  to  a  perfon,  to    <  laft-  9  ^• 
give  and  fell,  pafles  an  eftate  in  fee ;  and  this  doc- 
trine   has    been    confirmed    by   feveral    detemuna* 
tions. 


5  1 2.  A  perfon  devifed  to  A.  to  give,  fell,  and  do  Bro.  Ab.  T! 
therewith  at  his  will  and  pleafure  ;  held,  that  the  de-      *^  ^P  39* 
vifee  took  an  eftate  in  fee-Ample. 

§  13.  A  perfon  devifed  lands  to  his  wife,  to  difpofe   Moor  57. 
and  employ  them  on  her  and  his  fon  at  her  will  and 
pleafure,  and  it  was  held  by  Dyer^  We/ion^  and  Weljhe^ 
that  ihe  took  an  eftate  in  fee. 

§  14.  Where  a  perfon  devifed  in  thefe  words  j   I   Timcwcll  ir. 
**  give  my  houfes  in  Broad  Street  to  Mary  Timewell  %  Atk.  loa, 
**  for  her  own  ufe,  to  give  away  at  her  death  to  whom 
**  (he  plcafcs :"  Lord  Hardwicke  held,  that  thefe  words 
created  an  eftate  in  fee* 

S  1 5.  A  perfon  devifed  to  Agnes  Pear/on^  who  was   Ooodtitfc  t. 
his  heir  at  law,  for  and  during  her  life  to  be  enjoyed   aWdt  Rcp.6. 
by  her  without  moleftation,  and,  after  her  death,  to 
her  lawful  iflue ;  and,  if  flie  ftiould  have  no  iflue,  that 
ihe  fhould  have  power  to  difpofe  thereof  at  her  will 
and  pleafure. 

Alter  argument  at  the  Bar,  the  whole  Court  was 

■ 

clearly  of  opinion,  that  Agnes  had  aa  eftate  m  fee- 

t/  fimnle 


^49 


/ 


Videch.13. 


/  Cole  V.  Raw- 
tinfon»  3  Bro. 
Pari.  Ca.  7. 


37/AfXiXVin.    pevtfe.     C&.xi.  §  45-19. 

(imple  by  the  will,  a$  the  contingent  remainder:  to  tl^ 
ifTue  never  veiled.  That  the  teftator,.  by  giving  her 
power  to  difpafe  thereof  at  her  will  and  pleafure,  in 
cafe  (he  had  no  iflue,  had  given  her  a  fee-fimple. 

§  i6.  Where  only  an  eftate  for  life  is  devifed  in  the 
firft  inftance,  with  a  power  of  difpofing  of  the  inheri- 
tance,  there  the  devifee  will  take  only  an  eftate  for 
life,  with  a  power  of  giving  the  inheritance  to  the  per-- 
fons  pointed  out  by  the  will* 

§  17.  A  devife  of  all  a  perfon*s  right,  title,  and  m- 
tereft,  will  pafs  a  fee  \  as,  where  a  woman  being  te- 
nant for  life  of  a  houfe,  remainder  in  tail  to  her  fon, 
with  the  reverfion  in  fee. in  herfelf,  devifed  all  her 
right,  title,  and  intereil  in  the  houfe,  to  her  fon ;  it 
was  refolved,  that  thefe  words  pafled  the  reverfion  to 
the  fon  in  fee* 


Andrew  r. 
Southhoufei 
5  Term  R. 
29a. 


Newland  ?  • 
Shephard, 
a  FiWin.  194. 


§  1 8.  A  perfon  devifed  all  his  part,  (hare,  and  in- 
tereft,  of  and  in  the  eftates  of  T.  C.  unto  his  fifter  for 
life,  and,  from  and  after  her  deceafe,  he  gave  the  fame 
to  J?.  S.  Lord  Kenyon  held,  that  thefe  words  paflfed 
a  fee  \  and  faid,  there  was  no  doubt  but  that  the  word 
**  interejl "  would  pafs  a  fee. 

§  19.  A  perfon  devifed  the  refidue  of  his  jeal  and 
perfonal  eftate  to  truftees,  their  heirs,  executors^  and 
adminiftratorsi,  in  truft  to  pay  and  apply  the  produce 
and  intereft  thereof  for  the  maintenance  and  benefit  of 
fuch  of  his  grandchildren  by  his  only  daughter  JY.  as 
ihould  be  living  at  the  time  of  his  deceafe^  until  his 

t8  laid 
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faid  grandchildren  (hould  attain  the  age  of  2 1  years, 
or  be  married  ;  and  made  no  farther  difpofition  of  his 
eftate,  but  only  dire£led,  that,  if  all  his  truftees  ihould 
die,  in  fuch  cafe,  his  fon-in-law  JV.,  the  hufband  of 
his  daughter  JV.  fhould  be  a  truftee.  Lord  Maccles* 
field  faid,  the  intendon  was  mofl  plain,  that  the  grand- 
children  fhould  have  the  furplus  both  of  the  real  and 
pcrfonal  eftate,  after  the  age  of  2  i :  for  it  could  not 
be  imagined,  that  the  teftator  fhould  fhew  a  concern 
for  his  grandchildren,  when  they  did  not  want  it,  and 
leave  off  that  care  at  the  only  time  when  they  could 
be  fuppofed  to  ftand  in  need  of  it ;  namely,  when  they 
came  of  age,  and  were  marriageable.  Befides,  it  was 
plain  the  teftator  gave  all  from  the  heir  at  law,  by 
veiling  the  whole  eftate  in  fee,  as  well  the  legal  pro- 
perty as  the  perfonal  eftate,  in  truftees ;  which  would 
not  have  been  done,  had  any  thing  been  intended  to 
remain  to  the  daughter  and  heir.  Not  only  the  inte- 
reft,  but  the  produce,  of  the  real  and  perfonal  efbte, 
was  to  be  applied  by  fuch  truftees  :  and,  to  help  this 
plain  intention  of  the  teftator,  the  word  "  produce  *' 
Ihould  be  taken  in  the  larger  fenfe ;  and  then  it  would 
fignify  whatever  the  eftate  would  yield  by  fale  or  other, 
wife.  And  this  cafe  was  the  ftronger,  in  regard  the 
fon-in-law  was  to  be  a  truftee  in  cafe  the  other  truftees 
fhould  all  die  ;  but  it  could  not  be  intended,  that  the 
fon-in4aw  (hould  be  a  truftee  for  himfelf,  or  for  what 
himfelf  would  be  entided  to,  ihould  it  come  to  his 
wife. 

It  IS  reported  in  Atkins y  that  Lord  Hardwtcke  faid,   3  Aftk.3x& 
he  couid  fee  no  reafon  to  approve  of  this  cafe }  but  it 
Vol..  VL.  R  1)M 


?4* 
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has  been  admitted  as  an  authority  in  tvfx)  fubfequent 
cafes. 


Peat  ▼. 

Powell, 

Amb,  387. 


§  20.  Giles  Powell  devl£cd  all  the  refl:,  refidue^  and 
remainder  of  his  real  and  perfonal  eftate^  to  two  truf- 
tees,  in  truil  for  his  yomiger  fon  Gilesy  till  he  attained 
21,  and  then  the  truft  was  to  ceafe.  Lord  Keeper 
Henley^  after  taking  time  for  confideration,  delivered 
his  opinion,  that  Giles  was  intended  to  have  the  whole 
beneficial  interefl:  in  the  refidue  of  the  real  and  per- 
fonal eftate ;  and  that  the  trufl  was  to  continue  only 
during  his  minority.  That  it  was  the  fame  as  if  the 
teftator  had  faid,  "  I  give  the  eftate  to  truftees,  in 
^^  truft  for  Giles y  till  he  attain  21,  and  then  to  Giles 
"  and  his  heirs."  That  Sbephard  v.  Newland^  2  P. 
Wms.  194,  was  a  much  ftronger  cafe. 


Challenger  ▼. 
Shepbard, 
8  Tenn  Rep. 

J97- 


§  21.  Upon  a  cafe  fent  out  of  Chancery  for  the 
opinion  of  the  Court  of  King*s  Bench,  the  fafts  were  ; 
a  perfon  devifed  to  truftees  and  their  heirs  a  certain 
eftate,  in  truft  for  Joan  the  wife  of  John  Pifpet^  and 
James  her  fon  j  one  moiety  of  the  profits  to  be  applied 
by  the  truftees  to  the  feparate  ufe  of  the  faid  Joan, 
and  the  other  moiety  to  be  laid  lip,  or  otherwife  im- 
proved, till  the  faid  James  fhould  arrive  at  his  age  of 
21  years.  And  his  will  was,  that  if  the  faid  Joan 
fhould  die  during  the  minority  of  the  faid  Jamesy  the 
truftees  flipuld  lay  up  the  increafe  and  profits  of  the 
mother's  moiety  for  the  benefit  of  her  fon  j  and  after 
the  deceafe  of  the  faid  Joarty  fliould  permit  and  fuffer 
1^  faid  James  to  enter  upon  and  enjoy  the  whole,  as 
Goon  as  he  attained  the  age  of  a  i  years. 

It 
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It  was  infilled,  that  James  Pippet  took  only  an  eltate 
for  life,  becauie  no  words  of  inheritance  were  added 
to  the  devife  to  him :  that  the  argument  drawn  from 
the  cafes  in  Peere  Williams  and  Ambler,  that  the  bene- 
ficial  intereft  which  the  devifee  took,  was  coextenfive 
with  the  legal  intereft  devifed  to  the  truftees,  was  un- 
tenable ;  becaufe  it  tended  to  (hew,  that  in  all  cafes 
where  an  eftate  was  given  to  truftees  and  their  heirs,  in 
truft,  the  cejluique  irujl  muft  take  a  fee.  But  the 
eftate  of  the  cejluique  iruJl  was  not  to  be  meafured  by 
the  eftate  devifed  to  the  truftees,  and  a  contrary 
AoQirmt  had  at  all  times  prevailed,  namely,  that  the 
lieir  at  law  takes  whatever  is  not  exprefsly  devifed 

away  from  him.     It  was  faid  in  reply,  that  it  was .  not 

* 

necelTary  to  conitend  that  the  heir  at  law  would  take 
whatever  was  not  devifed  away  from  him,  becaufe 
here  the  fee  was  exprefsly  given  to  the  truftees,  and^ 
by  that  devife,  the  teftator  had  manifefted  his  intention 
that  the  heir  at  law  fhould  not  take.  Then,  if  the 
eftate  did  not  defcend  to  the  heir  at  law,  the  queftioa 
was,  to  whom  it  was  d^iled  ?  and  the  two  cafes  cited 
from  Peere  Williams  and  Ambler^  ihewed,  that  the  law 
had  already  put  a  conftrudion  on  a  will  framed  like 
the  prefent,  and  had  faid,  that  the  cejluique  iruJl  fhould 
take  a  beneficial  intereft  in  the  whole  that  was  devifed 
to  the  truftees.  The  Court  of  Kong's  Bench  gave  no  . 
opinion  when  the  cafe  was  argued,  but  certified,  that 
John  Pippet  took  a  beneficial  intereft  in  fee* 

$  22.  Where  the  introdu£bory  daufe  prefixed  to  a  YMtBt  of  an 
devife' of  real  eftate  fhews,  that  the  teftator  intended  to   ciaufc"  ^^^ 
^depart  with  his  whole  property,  the  Tubfequent  words 

R  a  will. 
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Ibbctfon  V. 
Beckwithy 
Forrtft  Rep. 

157- 

Frop^ortofl, 
V.  Holyday, 
3  Bur.  i6i8. 


cc 
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mil,  if  poflible,  be  conflrued  {b  as  to  pafs  an  eftate  in 
fee,  and  to  prevent  an  inceftacy,  as  to  any  part  of  his 
property. 

§  2  3.  A  teftatoT  began  his  will  in  thefe  words :  "As 
touching  my  worldly  eftate,  wherewith  it  has  pleafed 
God  to  blefs  me,  I  give,  devife,  and  difpofe  of  the 
**  fame  in  the  following  manner/*  He  Aen  gave  to 
his  mother  all  his  eflate  at  N^  with  all  his  goods  and 
chattels,  as  they  then  ftood,  for  her  natural  life,  and 
to  his  nephew  T.  D.  after  her  death,  if  he  would  but 
change  his  name.  If  he  did  not,  then  he  gave  him 
only  20  /.  a  year,  to  be  paid  him  for  his  life  out  of  N. 
Clofe^  and  the  farm  held  at  R.^  which  he  gave  her 
upon  his  nephew's  refufing  to  change  his  name,  to  her 
and  her  heirs  for  ever.  It  was  decreed  by  Lord  Talbot ^ 
that  the  nephew  took  an  eftate  in  fee ;  for  the  intent 
plainly  appeared  to  pafs  the  inheritance. 


Frosnnorton 
V.  Wright,' 
3  Wilf.  Rep. 

Infra,  ch.  13. 


EfFe£l  of  the 
Word 
«  Eftate/' 
Tit.  I.  £.1-8. 
I  Inft.  345  a. 


§  24.  The  determination,  in  this  cafe,  was  not  en- 
tirelf  founded  on  the  force  of  the  introdudory  claufe : 
and,  in  fome  modem  cafes,  the  courts  have  refiifed, 
in  the  conftrufUon  of  a  will,  to  conned  the  introduc- 
tory claufe  with  that  which  contained  the  devifet 

§  25.  As  the  word  "  eftate  *'  fignifics  fuch  an  in- 
tereft  as  the  tenant  hath  therein,  fo  that,  if  a  man 
grants  all  his  eftate  in  Dale  to  A.  and  his*  heirs,  every 
thing  which  he  can  poffibly  grant  will  pafs  thereby  j  it 
has  been  long  eftabliftied  by  analogy  from  this  princi- 
ple, that,  m  a  will,  the  words,  "  all  my  ejlate^*  pafs 
a  fee-iimplef 

S  26,  A 
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§  25.  A  perfon  devifed  to  his  wife  his  whole  eftate,   Johnroi  ?. 
paying  debts  and  legacies.     Adjudged,  that  the  wife   ,  R^'^b. 
took  a  fee  by  force  of  the  words,  **  my  whole  ejiaie  :**   ^34- 
for  thefe  words  extended  to  his  land,  according  to  the 
common  parlance,  and  alfo  to  all  his  eitate  in  the 
land. 

■ 

S  ^'J.  In  the  cafe  of  Bridgewater  v.  Bolton  it  was  Ante  cb.  la; 
refolved,  that  the  fee-fimple  of  the  rents  paiTed,  or  at 
Icaft  the  whole  eftate  of  the  devifot  therein  j  for  "  all 
his  eftate"  was  a  defcription  of  his  fee.  In  pleading  a 
fee-fimple,  no  more  is  faid  thzn^ /eifitus  in  dominicu  fuo^ 
ut  de  feodo :  and,  in  formedon  or  other  action,  it  a 
fee-fimple  be  alledged,  it  is  faid,  cujusjlatum  the  de- 
mandant has  now. 

4 

§  28«  A  perfon  having  copyhold  eftates  which  he   Lanev/ 
had  furrendered  to  the  ufe  of  his  will,  devifed  in  thefe   ^  *how?3S8, 
words — ^**  All  other  my  eftate  of  what  nature  foevc;r 
•*  I  give  to  my  wife  yoan^  whom  I  make  my  executrix 
^^  to  pay  my  debts  and  legacies  therewithf"    Refolved 
that  the  inheritance  paifed. 

§  29.  In  the  cafe  of  Shaw  v.  £«//,  Lord  Ch.  Juft.  iaMoiL596. 
Trevor  faid—**  In  the  conftruftion  of  wills  generally, 
the  words,  my  eftate,  the  refidue  of  my  eftate,  or, 
the  overplus  of  my  eftate,  may  well  pafs  an  inho^- 
ritance,  where  the  intent  is  apparent  to  pafs  it. 
*'  But  fucK  Intent  to  carry  an  inheritance  by  fuch 
**  words  muft  be  very  apparent,  and  neccffary  to  he 
**  drawn  from  the  words  of  the  will,  and  circumftances 
J*  of  the  cafe.    For  if  the  words  be  indifferent  to 

R  3  "  real 


^ 
* 
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**  real  and  perfonal  eftate,  or  may  be  applied  to  per« 
•*  fonal  alone,  there  the  heir  at  law  is  not  to  be  difin 
herited  by  the  implication  of  fuch  words,  or  by 
any  implication  at  all,  but  what  is  a  neceflary  one."* 


Barry  ▼.  §  3  c.  A  perfon  devifed  all  her  land  in  Upper  Caiejby^ 

%  P?Wmf.  *      wJtf^  2iU  their  appurtenances,  to  W.  Edgeworth.     The 
5*3«  •  Mafter  of  the  Rolls  decreed,  that  the  devif(?e  took  a 

fee ;  becaufe  '  it  had  long  been  fettled  that  the  word 
**  ejlaie  *'  was  fufficient  in  a  will  to  pafs  a  fee, 

BailisY.Gale,       §  31.  A  teffator  devifed  to  his  wife,  all  that  eftate 
a  Vcf.  R.  48.   j^^  bought  of  Mead,  for  fo  long  as  fhe  fhould   live ; 

and  in  another  claufe  fays — "  I  give  to  my  fon  C.  G» 
*«  all  that  eftate  I  bought  of  Meady  after  the  death  of 
**  my  wife/* — The  queftion  was,  whether  C.  G.  took 
an  eftate  in  fee  or  nott 


Lord  Hardwicke — "  This  cafe  arifes  on  a  fubjed, 
**  which  admits  of  a  very  large  field  j  and  on  which 
**  there  is  a  variety  of  cafes,  and  a  variety  in  tho£p 
^^  caf6$,  as  to  the  extent  and  force  courts  of  law  and 
**  equity  have  given  to  particular  words  in  wills,  on 
**  which  this  queftion  has  arifen.  But  there  is.  no 
^  doubt  at  all,  as  to  the  prefent  cafe ;  and,  as  to  wliat 
**  was  thrown  out,  of  favour  in  cafes  of  this  kind  to  an 
^'  heir  at  law,  it  is  to  be  laid  out  of  the  cafe ;  becaufe 
•*  by  this  will  (whatever  is  the  conftrufticn)  the  heir 
**  is  difinheritpd  certainly  j  which  is  clearly  fliewn  to 
*'  be  intended  by  the  fweeping  devife  of  all  his  real 

<*  eftate. 


<c 


Oq 
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*^  On  the  iirft  queflion  I  am  of  opinion  that  both 
^^  the  thing  itfelf,  and  the  eftate,  property,  and  inte- 
**  reft,  the  tcftator  had,  paffed  by  the  devife.     Several, 
^^  queftions  have  arifen  in  courts  of  law  and  equity  on 
^'  devifes  of  this  kind ;  but  all  the  latter  determina- 
^^  tions  have  extended,  and  leaned  as  much  as  poflible, 
to  make  words  of  this  kind  comprehend,  not  only 
the  thing  given,  but  alfo  the  eftate  and  intereft  the 
•*  teftator  had  therein ;  and  for  a  very  plain  reafon. 
^^  It  commonly  happened  in  wills  made  by  the  teftator 
^^  himfelf,   being  inops  confilii^  not  conufant  of  the 
^^  law ;  of  which  kind  this  will  is :  and,  when  it  is 
fo,  it  is  well  known,  that  when  one  gives,  efped- 
ally  among  his  children,  fuch  and  fuch  lands,  de- 
fcribing  the  lands  only,  he  moft  commonly  means 
the  fee-fimple  of  it  j  unlefs  where'  h«  gives  it  for 
**  life.     Where  he  means  to  give  a  thing  only  for  a  • 

•*  particular  intereft,  as  for  life  or  years,  common' 
fenfe  points  out  to  add  thofe  limiting  words :  and 
the  generality  of  people,  giving  without  fuch  limi- 
tation, mean  to  give  it  abfolutely,  though  the  word 
*'  beirs^  or  fuch  words  are  not  added.     Where  words 
^*  of  Jimitation  are  not  added,  the  law  is  fo  tied  down, 
^^  that  the  rule  is,  it  can  give  only  an  eftate  for  life ; 
**  but  moft  frequently  that  is  contrary  to  the  intent  of 
**  the  teftator,  efpecially  when  it  is  among  children ; 
'^  but  the  law  cannot  help  it;  it  muft  be  fo  purfued, 
^  and  it  is  better  that  ihould  be  fo,  than  the  rule 
*^  broke  in  upon.    But,  in  the  laft  cafes,  the  court 
**  has  endeavoured  tb  make  ^^ejlate^*  amount  to  a 
**  devife  of  the  whole  intereft,  unlefs   fome  words 
^J  reftraining  or  limiting  that  general  fenfe.    Accord* 

R  4  "  ing 
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**  ing  to  Lord  Holu  "  5/?^^^*'  is  admitted  to  be  fuffi- 

*•  cient  to  make  a  defcription,  not  only  of  the  land, 

•*  but  of  the  intereft  in  the  land.     But  it  is  objeSed 

*^  the  pronoun  my  is  nor  added ;  there  was  no  occafion 

**  for  it.     It  was  neccCary  he  fliould  ufe  fuch  words, 

•*  as  point  out  the  whole  intereft  he  had  in  the  land, 

*'  which  is  fufEciently  done  by  the  other  words  :  for 

*'  he  bought  of  Mead  the  land,  and  the  fee-fimple  in 

*•  the  land,  which  is  agreeable  to  the  conflrudion  of 

••  the  word  ^^ejiaie  ;*'  being  fufEcient  to  defcribe  the 

**  thing  and  the  intereft  therein,  as  it  is  in  the  cafe  of 

**  all  my  ejlate.     As  to  the  objedion  from  the  devife 

**  to  the  wife,  he  did  not  intend  a  fee  there :  but  that 

*'  is  no  argument,  that  he  did  not  intend  the  word 

**  ejiate*   to  comprife,   not  only  the  thing,  but  the 

**  intereft  and  property  in  the  thing.     Perfons,  not 

*•  knowing  the  law,  know  when  to  add  a  reftriftion 

**  to  what  they  give :  therefore,  his   adding  that  to 

**  his  wife's  devife,  fhews,  he  was  apprehenfive  this 

**  word  *^  eflaie^*  would  pafs  the  whole,  other  wife ; 

^*  and  rather  confirms  and  ftrengthen^  the  fubfequent 

**  claufe.     But  another  argument  may  be  drawn  on 

*•  this  will  J    that  the  teftator  is  dividing  his   eftate 

*'  among  his  wife  and  children  5  and  it  is  inconceiv- 

**  able  he  Ihould  intend  to  give  the   provifion,    he 

meant  for  his  fon  Charles,  by  a  reverfion  for  life, 

after  the  death  of  his  wife,  which  greatly  ftrengthens 

**  the  conftruftion  of  all  thefe  wills ;  and  on  this  rea- 

**  fon  I  am  of  opinion,  this  is  ftronger  than  Ibbelfon  v. 

Ante.  f.  13.       «  Beckwith  :  for  there  v/as  a  locadity  defcribed,  which 

**  is  what  makes  the  obligation  to  this  large  conftruc- 
**  tion.    It  makes  no  difference,  whether,  it  is  ^^  all 

*•  my 


4C 


^  my  eftate  at  Northwicb  clofe^^  or  all  the  eftate ;  for 
^  it  muft  be  conftrued  with  a  videlicet^  which .  is  as 
**  local ;  ^nd  this  is  a  devife  of  the  fame  kind 
«*  exaaiy.'* 

.^  %i.  A  perfon,  bring  feifed  in  fee  of  a  houfe  and    HoUfiift^. 

-  .,  r«T       jTJi.      Martin, 

land  at  Braywick  in  the  xquaty  of  Berksy  dcTiled  the    ,  Xcrm  R. 

lame  in  the  words  following—'*  I  give  and  bequeath  4"- 
«  to  Mrs.  Martin  my  eftate  at  Braywkk^  Berks.^'-^ 
It  was  contended,  that  thefe  words  did  not  pafs  a  fee, 
for  want  of  the  word  "  all  :*'  but  the  court  held  that 
the  devifec  took  a  fee. 

5  3-^.  The  word  **  eftates^'  is  confidered  as  equiva- 
lent to  the  wprd  "  (fiaie  j"  unlefs  other  words  are 
julde4  to  exprefs  ^  Mcf^at  IntenUoo. 

S  34.  A  piprfon^  feifed  of  ih«res  in  the  com-marbot  T\itAa^.  -' 
pf  the  city  of  Ifindouy  dcvifed  ta  bis  nephew  the  i».  ,  xSm  R. 
come  of  his  fhzt^  in  the  coro^maikft)  for  his  natural  65^- 
life ;  and  all  the  r^ft  pf  his  eftates,  with  all  nuinies  in 
the  flocks,  Of^«  tp  be  divided  in  eqiul  Ihares  to  £lim^ 
beth  SnpWy  ^c^  ihare  and  ihar^  alike.    It  was  refbbed^ 
tlmt  the  bft  cl^e  comprehended  the  reverfion  of  die 
fiiares  in  the  corn-market^  and  carriied  the  abiblute  ior 
heritance  in  them  to  the  devifees  Elizabeth  Smw^  &r. 

5^  35.   The  words   ^^ iefiamntary.  0ate^^  wiU  alfo  Smltlvr^ 

pafs  an  eftate  in  fee-fimple.  wh^icc  there  i^  an  iotro*  ^h'ri  v 

duftory  claufe,  indicating  ap  iptentioa  to  dUpofe  of  aU  R«  444* 
the  tcftatpr's  property. 

5  36.  Where 


15^ 


Cb.  13, 
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§  36,  Where  the  word  "  e/late^'  is  ufcd  only  for 
the  purpofe  of  ddcribing  the  .  local  fituation  of  the 
lands  devifed,  it  will  not  have  the  effed  of  pafiing  an 
cftate  in  fee,  as  will  be  fliewn  in  a  fubfequent  chapter* 


All  the  reft  §  37.  The  words,  "  AU  the  reji  and  rejidue  of  my 

lind  rcfidac  of  , 

my  Eftate,       real  andperfonal  ejiatey*  will  in  moll  cafes  be  deeme4 

fufEcient  to  pafs  an  eftate  in  fee-fimple. 


1 

Murray  T.  S  :}8.  wf.  devifed  coA  to  his  heir  at  law,  and  then 

Prec.  in  Cba.    S^^^  ^U  the  reft  and  refidue  of  his  real  and  perfonal 

^^^;       ^      eftate  to  his  wife.    It  was  decreed  that  the  wife  tool^ 
t  Vcni.564. 

an  eftate  in  fee-(imple  in  the  real  eftates  of  the  teftaton 


Beaclicroft  t. 
Beachcroft, 
I  Vcrn.  690. 


Farmer  t« 

Wife. 

SP.Wmfc 

t95. 


S  39«  A  will  was  worded  thus : — ^^  I  do  by  this  my 
^^  will  difpofe  of  fuch  worldly  eftate,  as  it  hath  pleafed 
**  God  to  beftow  on  me.  Firft,  I  will  that  all  my 
**  debts  be  paid  and  difcharged  ;  and,  out  of  the  re- 
^^  mainder  of  my  eftate,  I  give  and  be^jueath  unto  my 
^^  wife  300/.  My  mind  is,  that  my  wife  have  one 
"  moiety  of  what  is  left  after  my  debts  paid.**— -llie 
quieftion  was,  whether  a  moiety  of  the  real  eftate 
pafled  to  the  wife  in  fee,  or  only  half  the  perfonal 
eftate?  And  it  was  decreed,  that  the  wife  took  a 
moiety  of  the  real  eftate  m  fee* 

S  40.  A  will  was  made  thus :— **  As  to  all  my  tcm- 
^^  poral  eftate  with  which  it  has  pleafed  God  to  blefs 
**  me,  I  difpofe  of  the  fame  as  follows."  Then  there 
arc  feveral  bequefts;  and  then  come  thefe  words. 
**  And  all  the  reft  of  my  eftate,-  goods  and  chattels 
**  whatfoevcr,  real  and  perfonal,  I  give  to  my  beloved 

«  wife.*' 
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**  Tirife." — Adjudged,  that  die  words  in  this  will  were 

the  fame  as  if  the  teftator  had  faid,  ^^  I  devife  the  reft 

* 

**  and  refiduc  of  my  temporal  eftate/*  which  there- 
fore pafled  a  fee-fimple. 

4  r.  %  A  perfon  devifed  all  the  reft,  refidue,  and  re-  Ridan  r, 
inainder  of  his  goods,  chattels,  and  perfonal  eftate,   -  Atk.486f 
together  with  his  real  eftate,  not  therein  before  devifed,    *  ^^'  ^^* 
to  his  wife.     It  was  held  by;  Lord  Hardwickfy  that  the 
words,   "  together  with  my  real  eftate,"  carried  the 
land  and  the  inheritance* 

« 

§  42.  A  perfon  began  his  will  thus — As  to  all  my   Gmyfon  ?* 
.  temporal  eftate  wherewith  it  hath  pleafed  God  to  blefs   ^{K^i^p* 
me,  I  give  and  devife  the  fame  as  follows— •Then  gave  333. 
feveral  legacies  to  A.  and  dire&ed  him  to  fell  all  or  any        ^  *  ^  * 
part  of  his  real  and  perfonal  eftate  for  the  payment  of 
his  debts  and  legacies,  and  concluded  his  will  with 
this  refiduary  devife.  — *•  As  to  all  the  reft  of  my 
<«  goods  and  chattels,  real  and  perfonal,  moveable  and 
^/  immoveable,  as   houfes,   gardens,   tenements,  my 
**  fhare  in  the  copperas  works,  6?r,  I  give  to  the  faid 
<*  A  J*  without  making  ufe  of  the  word  ^ate  or  any 
words  of  limitation  whatever. 

Lord  Hardwicke  doubted  at  firft,  but  was  afterwards 
dearly  of  opinion,  as  the  teftator  had  a  fee,  that  A. 
took  a  fee,  *  . 

§  43.  The  words,  *'  whatever  elfe  I  have  not  dif*  whate«r  dfe 
^ ««  pofed  of,"  will  pafs  an  eftate  in  fee.  .  i  \)f'%  ;<*, 

>■       •  *  aifpoledof. 

5  S  44.  Thus, 


25^ 

Ropcvrell  v. 
i^ckland, 
1  Salk.  239. 
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5  44.  Thus,  where  a  perfon  devifed  his  manor  of 
J5.  to  A,  and  his  heirs,  and  then  proceeded  :  *•  Itenif 
<<  I  devife  all  my  lands,  tenements,  and  hereditaments^ 
*^  to  the  faid  A*  Item^  I  devife  all  my  goods  and 
^'  chattels,  money  and  debts,  and  whatever  elfe  I  have 
**  not  before  difpbfed  of,  to  the  faid  A.  he  paying  my 
•*  debts  and  legacies/*  Lord  Ch,  Juft.  Trevor  held 
tfeat,  under  the  concluding  claufe,  whatever  he  had 
not  difpofed  of,  an  eftate  in  &e  pafled. 


Remainder. 


§  45.  If  a  teftator  devifes  the  whole  remsunder  of 
his  lands,  thefe  words  will  pafs  an  eftate  in  fee  fimple* 


Norton  V, 
Ladd,  Lutw. 
76i. 


Vide  Jackfon 
▼.  Hogan, 
Ante  c.  lO. 


5  46.  A  perfon  devifed  to  his  fifter,  and  after  her 
deceafe,  the  whole  remainder  of  his  lands  to  his  bro- 
ther, if  he  furvived  her.  Adjudged,  that  thefe  words 
could  not  extend  to  th*  quantity  of  the  land,  but  to 
the  quantity  of  eftate  \n  iie  land ;  for  the  whole  land 
was  given  to  the  fifter  for  life,  fo  there  could  be  n6 
remainder  of  that ;  therefore,  it  muft  be  the  remainder 
of  the  eftate  in  the  land,  and  by  confequence  a  fee* 
fimple  pafled. 


Rererfiofi. 


Ba3ii  y.  Gale^ 
2  Vcf.  48. 


5  47*  The  word  revetjion^  is  alfo  fufficient,  in  moft 
cafes,  to  pafs  an  eftate  in  fee-fimple« 

S  48.  A  perfon  devifed  in  thefe  words. — "  I  give 
"  to  my  fon  C.  G.  the  reverfion  of  the  tenement  my 
**  fifter  now  lives  in,  after  her  deceafe,  and  the  rever- 
•**fioii  of  thoft  two  tenements  now  in  the  poffcffionof 


Lord 
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Lord  Hardwicke  faid^  the  word  reverjion  paffed  the 
fee.  The  intereft  which  the  teftator  had  in  it  was,  the 
reverlion  in  fee  he  had  in  himfelf,  expeftant  on  thofe 
leafes  he  had  granted,  whether  for  life  or  fox  years. 
Reverlion  was  a  right  of  having  th^  eilate  back  again,, 
(which  created  an  intereft  j  when  the  particular  eftate 
determined.     And,  according  to  Lutwicb  y 6 ly  a  de-  Norton  v. 

T     AA 

vife  of  a  reverlion  paffed  a  fee.     There  it  wzs  a  devife  ^ntc  f.  46. 
of  the  whole  remainder.     Reverlion  was  defcripdve  of 
that  right  of  reverter  by  way  of  eminence,  that  was  in 
himfelf,  confequently  there  was  no  ground  to  fplit  or 
divide  it :  for,  giving  the  reverfion  givea  the  whole 
reverfion,  unlefs  words  are  added,  limitiB^  or  reltrain- 
ing  the  intereft.     Here  alfo  occurred  another  argu- 
ment, from  his  making  a  divilion  of  his  eftate  among 
his  children^  that  it  was  extraordinary  he  Ihould  give 
his   children  a  dry  .reverfion,  when  the  antecedent 
eftate  might  continue  longer  than  their  lives ;  which   Vide  PeitoB 
(trcng(hened  the  argumept,  that  they  fliould  have  as  ^['^r^'^j 
liberal  a  qonftrudion  as  the  law  would  allow. .  contra. 

S  49.  It  is  a  rule,  long  lince  eftabliflicd  la  the  con-   5^*'f^  ?"   ^ 

o_     rL«  r       Ml        i_        T  r  Condition  of 

llruaion  of  wills,  that  u   a  perfon  gives   lands  to  paying  a  buia 
another  by  will,  with  a  direftion  that  the  dcyifee^lhaU  fiS^^^ 
pay  a  grofs  .  fum  out  of  it,  the  devifeie  will  take  an  ^-  *• 
eftate  in  fee,  without   any  other  word^  j  though  the-  Cowp!  Rep! 
fuin  directed  to  be  paid,  Ihould  not  arapiuxt  even  to  a  ^^^' 
yearns  rent  of  the  land.     This  conftrudion  is  founded  . 
on  the  principle,  that  a  devife  of  land  Ihall,  in  all 
cafes,  be  intended  for  the  benefit  of  the:  devifee  ;  now. 
if  a  devifee^was^  in  cafes  of 'this  .kind,,, only  to  take;.,- 
aa  eftate  for  life,  he  might  die  before  he,  received  i^ofli...., 

the 


*54 


Collier'$Cafe» 
6  Rep.  i6as 
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die  land  the  grofs  fum  he  had  paid,  and  confequently 
be  a  lofer  by  the  devife* 

§  50.  A  tefUtor  devifed  lands  to  his  brother,  pay« 
ing  to  one  perfon  20/.  and  to  others  fmall  fums, 
amounting  to  45  /•  in  all :  the  land  was  of  the  value 
of  3  /.  per  annum.  Adjudged,  that  the  brother  took 
an  eftate  in  fee. 


WeUock  ▼« 
Ham  moody 
Cro.  £liz« 
104. 


Moore  V. 

Price, 

J  Keb.  49. 


5  51.  T.W*  devifed  copyhold  lands,  of  the  nature 
of  borough-£»^/{^,  which  he  had  furrendered  to  the 
ufe  of  his  will,  to  John  his  eldeft  fon ;  paying  40  s.  to 
each  of  his  brothers,  and  fifters.  Adjudged,  that 
John  took  an  eftate  in  fee. 

§  52.  A  perfon  devifed  all  his  eftate  to  A.  paying 
forty  pounds  a  piece  to  his  lifters.  Adjudged  a  fee- 
fimple ;  and  it  appearing  that  the  perfonal  eftate  was 
not  fufficient  to  (atisfy  legacies,  it  muft  confequently 
be  intended  his  real  eftate.  Befides  the  devifee  was 
not  executor,  and  therefore  it  could  not  be  intended 
of  the  perfonal  eftate. 

%  53.  IA.  by  his  will  devifed  lands  to  B.  and  then 
u'M^d.  3c8.   bequeathed  legacies ;  and  gave  five  pounds  to  C.  and 

dire&ed  B.  to  pay  it,  but  gave  him  two  years  for  that 
purpofe ;  and  the  jury  found  the  land  to  be  wcM-th  fifty 
fhiUings  a  year. 

It  was  adjudged  that  B.  took  a  fee,  for  that  the  de» 

vife  was  of  a  fum  in  grofs,  and  a  debitum  in  prafmii^ 

foh$ndum  in  futuro.    And  it  wa$  a  fum  certain  to  be 

paid 


Reeves  y.  , 
Gower, 
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paid  to  B.  at  all  adventures,  whether  the  land  yielded 
full  five  pounds  or  not,  and  fo  not  like  the  cafes 
where  the  fum  devifed  was  to  arife  out  of  profits 

5  54*  A  devife  of  lands,  charged  with  the  payment  Devife  char^- 
of  debts  and  legacies,  will,  for  the  lame  reafbn,  pals  ^^^^^  ^^^^ 
an  eltate  in  fee  fimple. 

S  55*  ^  perfon  devifed  to  his  brother  Richard^  all   Ackland  y. 
his  lands,  tenements,  and  hereditaments,  and  whatever  ^  y  ^*"^io 
elfe  he  had  in  the  world,  and  made  him  executor ; 
deliring  him  to  pay  his  debts  and  legacies.     Adjudged 
on  a  fpecial  verdi&,  that  the  devifee  took  an  eftate 
in  fee. 

$  56.  A.  feifed  of  lands  in  fee  made  his  will^  and  preak  t.  Lee, 
gave  his  coufin  JB,  20  /.  to  be  paid  out  of  his  lands  *  Show.  R. 
within  one  year ;  and  after  other  legacies  he  gave  all 
his    lands    to    Richard   generally.     Adjudgied   that 
Richard  took  an  eftate  in  fee. 

S  57*  A  will  was  made  in  thefe  words.   ^^  All  the  Doe  v. 
*•  reft,  refidue,  and  remainder  of  my  mefluages,  lands,  ^ItJ**'^*^^ 
^*  tenements,  hereditaments,  goods,  chattels,  and  per-  35^* 
^*  fonal  eftate  whatfoever,  my  legacies  and  funoial 

* 

^^  expences  being  thereout  paid,  I  give,  devife,  and    ^ 
"^^  bequeath  unto  my  fifter  J^  D.  4  and  conftitute  and 
*^  appoint  her  my  executdb^  and  refiduary  legatee  of 
«  thismywUL** 


Lord  Kenyan  faid.  That  the  firft  words  alone  were 
not  fufficient  in  law  to  carry  a  fee ;  but  that  he  reUed 

on 
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on- the  words  immediately  following,  **  my  legacies  and 
**  funeral  expcnces  being  thereout  paid,"  as  fufBcient  foi* 
that  purpofe  ;  for  the  fund,  which  was  to  anfwer  thofe 
demands,  ought  to  be  as  ample  as  poflible.  Thofe 
charges  extended  to,  and  were  to  be  taken  out  of,*  the 
property  which  was  before  given  to  the  reliduary  le- 
gatee :  and,  if  that  devife  did  not  comprife  the  whole 
Vide  Moore  of  the  devifor*s  eftate,  the  intereft  as  well  as  the  land, 
infrach/13.     ^^  legacies  and  funeral  expences  might  not  be*  paid/ 

Doc  V.  §  58.  A  perfon  devifed  in  thefe  words",  "  I  ghne  *iiii 

STermR.  i.  bequeath  my  freehold  houfe,  with  the  appurtctiaricesi 

^c.  and  t\}  the  furniture  thereto  belbngirig,  •  to  E/zV^-* 
tetb  Gib/on^  whom  I  make  executrix  of  this  my  hit: " 
will,  fhe  paying  all  my  juft  debts  and  funeral  ex- 
peiices  and  legacies  before' metitidned;  twelve  ta^ifthi 
aftfrtny  death.    I  likewife  lea^e  to  the  faid  E.  Glbfon 
all  the  reft  and  refidtie  of  my"  perfonal  -eftate,**  \5fci 
THe  Judge  befbre- whom  the  caufe' was  tried  being  of ' 
opinion  that  the  devifee  took  a  fee'by  feafdnof  Ihe 
latter  words  in  the  devife,  "  ihe  paying  all  my  debts,'* 
nott^fuited  the  plaintiff;'  Aiid  on  a  motion  to  fet  afidi; 
thaC"iioti-«fuiti  *Lord  Kehjott  fafdi '  «  I  am' -clearly/  of 
^*  cpbiiem  thA  the  direftfon  given  at  the  trial  wad  per- 
fefiJy 'right.'   In*  cafes  of  this  kind,  the  quefBon  has 
il^yrbeert,^  whether  the  charge  Is  to*  be  paid  only  ' 
**  durof  the  rents-  and  profits  of  the  eftate^  or  whether 
*•  ft  iito  be  paid  -by  the  devifee  at  all  •Events  ;  in  the 
"  former  cafe  the  devifee  only  takes  an  eftate  for  life, 
•*  but  in  the  latter  he  takes  a  fee  :  otherwife  he  might 
«  BeVlofey^by  the  devife. .  Here  the  devifee  is  bound 
^  ^3'^  the  debts  laaid  legacies  at  all  events,  and  the 

"  charge 


r 


I 
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*•  charge  is  thrown  on  her  in  refpeft  of  the  real  eflate. 
••  The  perfonalty  is  given  to  her  by  the  next  claufe  in 
**  thewiU." 

Scg;  A  peifon  devifed  ia  thefe  words,  ''  A41  the  Goodtitle  v. 
**  reft  I  have  in  the  world,  both  houfes,  lands,  goods  Eaft  495 
«<  and  chattels,  ftock  in  trade,  and  all  other  things 
••  ths^  belong  or  may  belong  to  me,  \  give  to  my 
^  prefent  wife  Joan  Pafcocy  my  executrix,  fo  that  fhe 
^<  jQiall  fell  my  ftock  in  trade,  and  houfehold  goods  i 
^*  and  if  thefe  will  not  pay  the  debts,  fhe  fell  next 
**  the  boufe  of  fie  in  Penzance^  and  not  Profpednick  ; 
^  fo  that  my  executrix  (hall  pay  in  good  time  all  law<^ 
*^  ful  debts,  that  fhall  appear/' 

Lof  d  Ellenb&rougb  laid,  it  was  cfear  that  the  execil- 
inx,  and  refiduary  legatee  took  a  fee  in  the  premifes  in 
quefiion ;  for  fhe  was  charged  with  payment  of  all  the 
debts,  and  flie  had  the  land  devifed  to  her,  as  well  as 
the  perfonal  efUte,  sdl  in  the  fame  claufey  in  order  tof 
enable  her  to  fatisfy  that  charge.-  And  fhe  could  not 
ha^e  lefs  than  a  fee  in  it,  becaufe  flie  was  empowered  to 
fell  it^  which  fhe  could  not  do  without  having  the  fee.' 
As  to  what  was  faid  in  the  will,  relative  to  the  fale  of 
the  flock  in  trade  and  houfehold  goods  in  the  firfi: 
inftance,  for  payment  of  debts,  and  if  thofe  were  not 
fufficient,  then  the  houfe  in  Penxaneey  that  was  merely 
diredory  to  her,  to  apply  the  perfonalty  firft  for  pay* 
ment  of  debt^^  before  the  realty,  which  was  no  more 
than  what  the  law  directs  in  the  common  cafe.  The' 
diflin^on  tinned  in  all  the  cafes  on  this,  whether  the 
debts,  tffc.  were  merely  a  charge  on  the  eftate  devifed, 

VoivVt  8  Of 
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or  a  charge  on  the  devlfce  himfetf,  in  refpeffc  of  (ucli 
Vide  Dcnn      eftate  in  his  hands.    Judgment  that  the  devifee  took 

V.  Miller,  «        •     r 

infra  ch.  13.     an  eftate  in  fee. 

pevife  charg-        §  6o»  Where  hnds  are  devifed,  with  a  dire£tios 
annud  Pay.     ^^  ^^^  devifec  fltall  make  a  perpetual  annual  payment 
ment  for  ever,  thcreout,  the  devifee  will  take  an  eftate  in  fee,  with- 
out any  other  words :  for  otherwife  he  could  not  fulfil 
the  intention  of  the  teftator* 


Shailard  ▼.  §  6 1  •  ^.  devifed  lands  to  C  a  younger  fen,  and 

Cro  £112.744.  ^^^^  ^^^t  C.  fhould  pay  annually  to  his  eldeft  fon  J^ 

and  his  heirs,  three  pounds^    Refolred,  that  this  was 

an  eftate  in  fee. 


Webbv.  §62.  Lands  were  devifed  to  7.  and  5.  and  tfcey 

Ci^*Jac!4ic.  ^^^  ^^  P^y  yearly  to  the  Company  of  Merchant  Tay* 

lors  in  London  61.  10  a  It  was-  refolved,  that  the 
devifees  took  a  fee  iimpte,  by  reaibn  of  the  annual 
payment,  without  any  regard  to  the  greatnefs  or  fmalU 
hefs  of  the  fum :  befides,  as  the  charge  continued  for 
ever,  the  eftate  tnuft  continue  fo  too;  for,,  without 
the  eftate  the  charge  could  not  be* 

Smith  T.  §  63*  A  perfon  devifed  four  coats  to  four  boys  of 

a  Sai'6Sc.    ^^  parifh  of  D.  for  ever,  and  all  his  lands,  tenements^ 
II  Mod.  102.   and  hereditaments,  and  all  his  perfonal  eftate  to  his 

wife,  and  her  affigns.  Adjudged,  that  the  wife  had 
ia  fee  fimple,  becaufe  fhe  took  the  lands  with  a  per* 
petual  charge. 

S  64;  'A  devife 
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§  64.  A  devife,  upon  condition  of  paying  an  annual  Devife  cbarg- 
Turn  to  a  third  perfon,  during  his  life,  will  give  the  ^^  p*". 
devifee  an   eftate  in  fee  fimple ;  for,  othcrwife,  the  »««t  f»^  ^«« 
annuity  might  ceafe  before  the  death  of  the  perfon,  to 
whom  it  was  giren. 

§  65.  A  perfon  devifed  lands  to  A.  B.  conditionally  Lee  r. 
that  he  fliould  allow  to  his  fon  Nicholas y  meat,  drink,  i^^ow.  4^ 
apparel,  wafliing,  and  Icklging,  during  his  natural  life. 

It  was  argued  that  this  was  a  fee  fimple  for  Nicbolai 
had  no  manner  of  provifion  elfe,  but  only  an  allowance 
of  meat  and  drink«  It  was  plain  the  teftator  defigned 
the  maintenance  to  be  for  Nicholases  own  life,  and  not 
that  when  A*  B.  ihould  die  Nicholas  (houM  flarve,  and 
therefore  it  was  clear  that  A.  B.  mud  have  a  larger 
eftate  than  for  his  own  life,  for  otherwife  inftead  of 
having  a  benefit  by  the  will,  he  would  be  damaged 
and  prejudiced  by  it,  if  he  fiiould  perform  the  teftator's 
will.  It  was  adjudged  by  all  the  court  that  A.  B.  took 
an  eftate  in  fee  fimple. 

5  66.  John  Thatcbery  being  fcifed  of  certain  houfes,  Rccd  n 
demifed  them  to  his  fon  Robert^  upon  condition  that  ^Va^^ 
he  ihould  pay  unto  his  two  fifters  five  pounds  a  year, 
with  a  daufe  of  entry  for  non-payment.    The  court 
was  of  opinion  that  a  legacy  or  devife  is  always  for 
the  benefit  of  the  party ;  fo  thit  it  is  reafonable  to 
make  fuch  conftruftion  of 'the  will,  that  he  may  have 
no  pofitbility  of  a  lofs :  for,  if  there  be  a  devife  to  one  . 
upon  condition  that  he  pay  a  fum  of  money,  if  there 
be  a  poffibility  of  a  lofs,  though  not  very  -probable,  it 

S  2  fliall 
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ihall  be  conftrued  a  fee.  And  therefore  the  eftate  m 
this  cafe,  being  limited  to  Robert^  and  charged  with 
payments  to  the  fifters  during  their  lives,  plainly  proved 
the  intent  of  the  teilator  was,  that  the  devifee  Ihould 
have  an  eftate  in  fe^  (imple.  And  judgement  was- 
given  accordingly. 

GooingKt  S  6j.  A  perfon  having  a  copyhold  eftate  which  he 

A  t1* 

IfihidL  R.       ^^^  furrendered  to  the  ufe  of  liis  will,  after  giving 
1041.  feveral  legacies,  gave  to  Mary  Ramfey  the  juft  fum  of 

20  s.  a  year  for  and  daring  her  natural  life,  to  be  paid 
by  his  executors.  He  alfo  gave  to  bis  kinfman  Thomas 
Allin  all  his  two  yzstd  lands,  x^ith  his  houfe  and  home- 
ftead^  with  the  appurtenances  \  and  all  the  relidue  and 
remainder  of  his  goods,  chattels,  debts,  mortgages^, 
leafes,  and  perfonal  eftate,  he  gave  to  the  faid  Thomas 
Alliity  he  paying  his  debts,  legacies,  and  funeral  ex^ 
p'ences,  and  made  the  faid  AUin  executor. 

The  queftion  was,  whether  the  devife  to  Thomas 
Allin  was  a  devife  for  life  or  in  fee. 

Lord  Ch.  Juft.  De  Grey  faid,  he  thought  the  real 
eftate  devifed  to  Allin  was  in  fee  funple,  and  that  upoi^ 
two  grounds,  ift.  By  implication,  not  indeed  a  ne- 
cefiary  implication  ftridly^  and  mathematically  fpeak- 
ing ;  but  fo  far  neceilary  as  it  clearly  arofe  from  the 
reafonable  conftruftion  of  the  will.  The  annuity  waa 
given  to  Mary  Ramfey  for  her  natural  life  to  be  paid 
by  his  executor,  which  being  of  an  uncertam  dura^ 
.tioa  muft  have  an  eftate  in  fee  to  fupport  it.  ad^  All 
die  feveral  devifes  to  Allin  followed  €acb  other  ismie^ 

diately^^ 
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diately,  and  mud  tfarerefore  be  conilrued  as  one  claufe ; 
fo  that  the  payment  of  debts  and  legacies  was  charged 
on  the  real  as  well  as  the  perfonal  eftat^.  The  other 
judges  concurred* 

5  68.  Thomas  Ives,  being  feifed  of  a  houfe,  and  of  Baddclty  < 
two  copyhold  tenements,  and  having  a  daughter  and   aBiSr^Tji! 
feveral  children,  made  his  will,  and  devifed  the  houfe   Wilmoi  S2 j* 
to  Clement  Boreham  for  his  life,  paying  thereout  40  s.  a 
year  to  Robert  Boreham,  the  teftator's  grandfon^  and 
after  Clement  Boreham^s  deceafe,  to  be  equally  divided 
between  R.  S.  and  J.  Borebam :  and  he  gave  his  two 
copyhold  tenements  to  Sarah  Boreham,  Jhe  paying 
ibereout  40  /.  a  year  to  herjijier  Elizabeth  Borebam. 

Mr.  Juftice  Wilmot  obferved,  that  the  conftrudion  of 
this  will,  like  all  others,  depended  on  the  intention  of 
the  teftator ;  and  that,  in  this  cafe,  the  intention  of 
the  teftator  was  to  be  collefted,  firft  from  the  devife  to 
Clement  Boreham,  and  then  from  the  devife  to  Sarah 
Borebam*  He  devifes  exprefsly  to  Clement^  for  and 
during  the  term  of  his  natural  life,  and  after  his  de* 
ceafe  to  Robert  Sabill  and  Jeremiah  Boreham ;  but,  in 
the  devife  to  Sarah,  he  omits  the  words,**  ^^for  and 
during  her  natural  ItfCy^  which  it  mufl  be  fuppofed  he 
would  have  inferted,  in  cafe  he  had  intended  only  to 
give  her  an  eftate  for  life,  becaufe  he  had  juit  before 
done  fo  in  the  preceding-  devife  to  Clement.  It  was 
plain  that,  by  giving  it  her  generally,  without  adding 
any  fuch  reftriftive  words  as  he  had  before  added  to  his 
.  devifi^  to  Clement,  he  meant  to  give  her  the  abfolute 
property^    He  meant  to  devife  it  ut  bona  et  catalla,  as 

S  3  aman 
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a  man  unacquainted  with  the  law  might  naturally  do : 
and  his  making  no  limitation  over  in  this  devife  to 
Sarah  was  an  additional  proof  of  his  intention  to  give  it 
to  her  abfolutely.     But  the  material  circumftance  was, 
the  condition  he  had  annexed  to  her  eftate,  of  paying 
an  annuity  to  her  fifter  EliTUibeth  Borebam.    It  was  ob« 
jeded,  that  he  had  exprefsly  direded  the  40  s.  a  year 
to  be  paid  ^^  thereout  :**  and  it  was  urged,  that  this 
was  equivalent  to  making  it  payable  out  of  the  rents 
and  profits.    And  he  thought  it  was  fo ;  therefore, 
this  was  not  to  be  confidered  as  a  charge  of  a  payment 
of  a  fum  of  money  in  grofs ;  but,  by  a  fubfequent 
claule,  he  gave  40  /.,  to  wit  %o  L  a  piece  to  two  other 
grand-daughters  abfolutely.     Therefore,  he  probably 
meant   that    his    grand-daughter  El'tTuibetb  Bqreham 
(hould  have  her  40  x.  a  year  upon  the  fame  foot ;  and 
'  that  the  provifion  he  had  thought  proper  to  make  for 
her^  fliould  be  a  lafling  one,  to  continue  during  her 
life,  and  not  that  (he  Oiould  be  left  to  ftarve  in  cafe 
her  fifter  Sarah  fliould  happen  to  die  before  her ;  and 
confequently  he  muft  have  intended  that  the  annuity, 
which  Sarah  was  to  pay  to  her  filler  Elizabeth^  fhould 
be  an  atmuity  during  the  life  of  Elizabeth :  and,  if  fo, 
then  it  followed  that  this  charge  of  40  s.  a  year  to 
Elizabeth  was  juft  the  fame  thing  as  devifing  an 
lannuity  to  her^  though  it  was  put  in  the  form  of  a 
condition.     And  Mr.  AJhhurJi  very  candidly  admitted^ 
that,  if  this  was  an  annuity  for  life  to  Elizabeth^  it 
would  make  it  a  devife  in  fee  to  Sarah :  and,  as  this 
trould  not  be  effe&uated  without  conftruing  the  inhe- 
ritance to  be  given  to  Sarahy  it  raif^s  a  very  violent 

prftfumpttoa^ 
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f>refumption,  that  the  teftator  intended  her  an  eftate 
of  inheritance. 

The  judges  were  all  of  opinion^  that  the  devifee 
Cook  an  eftate  in  fee. 

S  69.  A  teftator  began  thus  :— **  As  touching  all   Goodnghtr. 
^«  fuch  temporal  eftate,"  &fr.  j   and  then  dcvifed  a   ^J?^^^\  ,^ 
houfe  to  his  grandfon,  paying  yearlj  and  every  year 
out  of  the  faid  dwelling-honfe,  the  fum  of  1 5  x.  to  his 
grand-daughter. 

Lord  Keny$n  Chief  Juftice. — "  Though  the  general 
introdu&ory  words  ufed  in  this  will,  would  have  fome 
effeGt  in  the  conftru^on  of  the  fubfequent  devifes,  as 
was  faid  by  Lord  Talbat  in  a  cafe  before  him,  they  Ibbetfon  y. 
would  not  of  themfelves  have  carried  the  fee.  But  it  ®  ckwitiv 
has  been  very  properly  admitted,  that  the  words,  **  pay» 
**  i«^  yearfy  and  €very  year^*  arc  fufficient  for  that 
j)urpofe.  That  annuity  was  intended  to  continue  dur* 
ing  the  grand-daughter's  life,  though  it  is  not  fo  ex« 
prefsly  mentioned ;  and,  therefore,  pf  neceility,  the 
jgrandfon  muft  take  an  eftate  in  fee.'' 

5  70.  The  following  cafe  was  fent  out  of  Chancery,   /Andrew  v. 
for  the  opinion  of  the  Court  of  King's  Bench  :  A  per-   ^^^^^ 
fon  deviled  certain  eftates  to  her  iifter  for  life ;  and, '  292* 
after  her  deceafe,  ihe  gave  the  fanle  to  E.  Soutbaufej 
charged  and  chargeable  neverthelefs  with  the  payment 
of  an  annuity  of  20  /.  to  J.  T.  for  and  during  the  term 
of  his  natural  Hfe.    The  court  was  of  opinion,  that 
E*  Soutbcu/e  toek  am  eftate  in  fee :  and  iiord  Kenym 

S  4  obfervedy 
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I^fncb*  13.     obfervcd,  that  the  determination  in  An/ley  v.  Chapman  $ 

Cro*  Can  157,  was  founded  on  more  limited  grouiids 
than  on  thofe  adopted  in  modern  times. 


Exception. —  %  7^»  Where  lands  are  devifed,  with  a  direction 
CharffVis*on  ^^^  ^^^  dcvifee  fliall  pay  a  grofs  fum  of  money,  or  ai^ 
the  Rents        ^mjiual  fum,  out  of  the  rents  and  profits  of  the  lands, 

and  Prpfits* 

the  devifee  will  take  only  an  eftate  for  life.     The  cafes 
on  this  point  will  be  dated  in  a  fubfequent  chapter. 

Deyife  to  *  §  7«.  If  lands  are  devifed  to  truftees,  for  the  pur- 

Purpofcs  re-  P^^^  ^^  performing  any  particular  trufts>  which  require 

quiring  a  Fee.  that  the  truftees  fhould  have  the  fec-fimple,  an  eftate 

WrighMAb.  in  fee  will  pafs  to  them,  without  any  words  of  limita-* 

E^,  x7p.  ^j^^  .  £qj.  ii^^Yc  is  no  difference  between  a  devife  to  a 

man  and  his  hdrs  for  ever,  and  a  devife  to  a  man,  upoi^ 
trufts  which  may  continue  for  ever. 

Cibfon  ▼.  §  73.  A  perfbn  gave  ail  and  fingular  his  freehold^ 

iVctl^S^      leafehold,  copyhold,  and  alfo  his  perfonal  eftate,  of 

what  kind  fbever,  to  truftees  and  their  executors,  ad- 
xniniftrators,  and  afSgns,  in  truft  to  and  for  feveral 
pfes,  to  pay  feveral  annuities,  fums,  and  legacies,  by 
and  out  of  the  produce  of  the  perfonal  eftate :  if  that 
ftiould  happen  to  be  deficient,  then  to  pay  the  lame  by 
and  out  of  the  rents,  iffues,  and  profits,  arifing  by  the 
real  eftate.  One  of  the  queftions  in  this  <;afe  was, 
whether  the  truftees  took  an  eftate  in  fee-fimple  under 
diis  devife  ?  Lord  Hardwicke  was  of  opinion,  that 
the  inheritance  was  devifed  to  truftees ;  and  laid,  it 
had  often  been  determi|ip4  that,  in  a  devife  to  truftees, 
it  was  not  neceffary  the  vord  **  bcin  '*  fliould  be  in- 
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fertcd,  to  carry  the  fee  at  law  :  for,  if  the  purpofes  of 
the  truft  could  not  be  fatisfied  without  having  a  fee, 
courte  of  law  would  fo  conftrue  it,  as  in  Shatuv.  Anuf-ya. 
JVrigbtj  and  in  feveral  other  cafes.  Here  were  pur- 
pofes to  be  anfwered,  which  by  poffibility  (and  that 
was  fufficient)  could  not  be  anfwered,  without  the 
tniftees  having  a  fee ;  viz.  the  paying  of  feveral  an- 
nuities, and  large  pecuniary  legacies,  if  the  perfonal 
dilate  was  deficient,  which  would  probably  be  the  cafe. 
Then,  how  was  the  reft  to  be  raifed  j  barely  by  the 
rents  and  profits  ?  It  muft  be  fo,  if  it  was  a  chattel 
intereft :  for,  then,  it  could  not  be  taken  Qut  of  the 
eftate  by  anticipation ;  but  that  could  not  be  in  this 
cafe ;  for,  if  the  pecuniary  legacies  were  not  paid  out 
of  the  perfonal,  the  real  muft  be  fold  to  fatisfy  them  ; 
for  fereral  of  them  were  to  be  paid  within  a  year  after 
the  teftator's  death,  and  could  not  therefore  be  paid 
by  aimuai  perception.  This,  then,  was  a  purpofe 
ivriuch  it  was  impoffible  to  ferve,  unlefs  the  tniftees  had 
the  inheritance :  for,  if  they  were  to  fell  a  fee,  they 
IBuft  have  a  fee. 

%  74.  George  Beaumont  devifed  feveral  fums  of  3  /.   oatct  t. 

a  year,  fome  for  life,  and  fome  in  fee,  aad  added ;   Cooke,  3  Bar. 

.  1684- 

^^  thefe  legacies  to  be  faithfully  paid  by  my  truftee, 

"  John  Cooke^  every  year.'*    He  sdfo  left  to  his  truftee 

and  executor  5  /•  to  build  a  tomb  for  him,  he  and  his 

hdrs  always  to  fise  that  it  was  kept  in  order ;  and  ap- 

pointed  the  faid  John  Cooke  his  fole  executor  and  truf- 

jtee.     The  court  was  of  opinion,  that  all  the  eftate  of 

die  teftator  pafled  to  the  truftee  in  fee;  becaulethe 

jntention  was  clear,  tl\^t  he  mpsA  to  deyife  his  real 

fft;tte 
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eftate  in  truH: :  and  there  were  truds  to  be  executed^ 
which  the  truflee  could  not  effedaate,  without  having 
an  eftate  in  fee  devifed  to  him ;  for  there  were  annut* 
ties  in  fee  charged  on  the  real  eftate,  and  the  eftate 
muft  be  co-extenfive  with  the  charges. 

d^n"^"*  S  75-  Where  only  an  eftate  for  life  is  devifed  in  the 

firft  inftance,  and  there  is  a  fubfequent  devife  to  the 
heirs  of  the  devifee  in  fee,  he  will  take  an  eftate  in 
fee. 


A  general  §  76.  In  the  cafe  of  chattels  real,  a  general  devife 

the  whole  In-  "^1  P^^f^  ^^  the  eftate  and  intereft  of  the  devifor. 

tereft  in  a 
Chattel. 

Fenton  t.  S  77*  "^^  termor  of  a  mefluage  for  40  years,  de- 

Foftcr»  Dyer    ^^^  j^j^j  gg^yg  ^^^  mefluage  by  his  will,  without  any 

words  of  limitation.  It  was  refolved,  that  the  enthre 
term  pafled,  for  the  devifee  could  not  have  any  eftate 
in  the  houfe  at  will,  or  for  term  of  life,  or  forr  the 
term  of  any  years,  or  a  year ;  therefore,  the  whole 
term  pafled. 


Tit.  8.  CI.  S  78.  A  difpofition  of  a  term  for  years  to  a  perfon 
'•  *^*  and  ihe  heirs  of  his  body,  is  a  difpofal  of  the  entirfc 

intereft  in  the  term ;  for  a  term  cannot  be  intailed. 

But  a  devife  over  of  a  term  after  a  prior  difpofition  of 

it  to  a  perfon  for  life,  is  good  by  way  of  executory 
Infra  ch.  19.    devife }  of  which,  an  account  wiU  be  given  in  a  fub« 

fequent  chapter. 

iP.Wm.666.       S  79^  ^^  "  ^^  ^y  ^^^  Chancellor  Parker ^  that  a 

devife  of  a  term  ^  one  for  a!  day,  or  aft  hour,  it  a  de^ 

14  vife 
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viSq  of  the  whole  term,  if  the  limitation  over  is  Toid, 
and  it  appears  at  the  fame  time  that  the  whole  is  in- 
tended to  be  difpofed  of  from  the  executors.  But  if  Feane  Ex. 
fuch  an  intention  does  not  appear,  then  it  has  been  ^▼••7** 
held  that  a  limitation  of  a  term  to  one  for  life,  does 
not  veil  the  whole  fo  abfolutely  in  him  as  to  be  at  his 
difpofal,  but  leaves  a  pof&biHty  (viz.  upon  the  death 
of  the  devifee  within  the  term)  of  reverter  in  the  exe- 
cutors of  the  teftator. 

S  8o»  A»  poflefled  of  a  term  for  99  years,  devifed  it  Eyrei  v. 
to  B.  for  life,  remainder  to  C.  for  life,  and  fo  on  to   f  s^TstB. 
five  others  fucceflively  for  life.    It  was  fefolved,  that 
after  the  death  of  the  feven  perfons  to  whom  the  term 
was  devifed  for  life,  it  fliould  revert  to  the  executors 
ci  the  teftator. 
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CHAP,  XII. 


Cmfiru£lion.^Wbat  Words  create  an  Eftate  Tail. 


I  I.  Jny  Words  dinoiing  mn  In» 

teniiott  to  give  nis   E/lule 

TaU. 
5.  Nari  qualified  hy  fvibfequent 

Words. 
l8.  Devi/e  to    A.  and  his  heirs 

muith  a  Remainder  over  to 

a  collateral  Heir, 


i4.   The  Words  Ifue,  Children^ 

He. 
30.  An  Efiate  Tail  may  arife  hy 

Implication. 
34.  A  Devife  generally  may  he  en-> 

larged  into  an  Eftate  Taii^ 
40.  A  Devife  for  Life  may  he  en-- 

larged  itfto  an  Efiate  Teal^ 


Se&ion  i. 
Any  words         A  S  lands  may  be  devifed  in  fee  without  any  of  thofe 
Intention  to  technical  words  which  are  required  in  deeds,  fo 

?Ia.*°  ^^*^^   "^^y  ^^  ^  devifed  in  tail     And  therefore  a  devife 

to  a  perfon,  et  femini  fuoj  or  to  a  man  and  his  wife, 
I  Jnft  o  J.  ^  bd^redi  de  corf  ore  et  uni  baredi  tanium^  gives  an 
1  Vent.  aa8.    eftate  tail. 


Cro.  EIix. 
5-4- 


§  2.  It  was-  agreed  by  the  judges  of  the  King's 
Bench  in  36  Eli%.  that  a  devife  to  one  and  the  heir  of 
his  body,  was  an  eftate  tail ;  and  fhould  go  to  all  the 
heirs  of  his  body :  for  **  heir  **  was  nomen  colleilivufn^ 
and  one  can  have  but  one  heir  at  one  dme^  and  this 
ihould  gd  from  heir  to  heir^ 


S  3.  A  devife 
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S  3.  A  devife  to  7.  S.,  and  his  heirs  male,  paffcs  Baker  ▼.WJI/ 

only  an  eftate  tail ;    though  in  a  deed  thefe  words  185. 

would  create  an  eftate  in  fee,  as  the  word  **  maU  *'  Tit.  a  8,  c  24. 

would  be  reje&ed.  ^'  *o» 

§  4.  A  perfon  deviled  a  mefluage  and  lands  to  her  Doev.FylJef, 
cldeft  daughter  Aiice^  and  the  heirs  of  her  body,  law-  ^'•''.^^J^    . 
folly  to  be  begotten,  for  ever ;  remainder  to  her  other 
daughters  in  the  fame  manner,  remainder  to  her  own 
right  heirs  for  ever,  charged  and  chargeable  with  the 
foil  fum  of  nine  fcore  pounds,  to  be  levied  and  raifed 
out  of  the  firft  clear  annual  and  yearly  iflbes  aoidf 
profits  of  the  faid  mefTuages  ^c.  and  that  her  exe- 
cutors ihould  ftand  poiTeiTed  of  the  laid  mefluage  for 
lb  long  a  time,  as  until  they  fhould  raife  the  faid  fum  ; 
and  to  and  for  the  benefit  of  her  daughters  Atme^ 
Margaret  J  and  Judith  (to  whom  flie  had  given  the 
money)  until  the  fame  ihould  be  paid  by  her  eldeft 
daughter  Alice  or  her  heirs ;  and,  from  and  after  the 
raifing  thereof  by  Alice  or  her  heirs,  it  was  her  will 
that  (he  and  her  heirs  fhould  enjoy  the  faid  meffuages, 
&fr.  for  ever.     It  was  refolved  that,  as  the  words  of 
the  devife  created  an  eftate  tail,  the  charge  on  the 
lands,  and  the  fubfequent  ufe  of  the  words  **  heirs  of 
Alice  Scofieldy*  fhould  be  conftrued  to  refer  to  the 
Ipecial  defignation  of  the  heirs,  to  whom  the  eftate 
was  devifed  at  the  beginning  of  the  will ;  and  there- 
fore that  Alice  took  only  an  eftate  tail.     And  Lord 
Mansfield  obferved  there  never  was  an  inftance  of  aft 
eftate  in  fee  raifed  by  implication  from  the  circum* 
ftaace  of  a  charge  being  made  by  the  devifor,  where 

an 
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Vide  DenBY.  an  ezprefs  eftate  for  life  or  in  tail  was  ^v«i5  and  here 
'  it  was  an  eftate  tail,  with  feveral  remainders  over. 

Heirs  qmE*         §  5,  Although  a  devife  to  a  man  and  his  heirs  gives 
qaent  Vordsl  ^"^  ^^^  eftate  in  fee  fimple,  yet  if  the  word  *'  heirs  *^ 

is  qualified  by  any  fubfequent  words,  which  (hew  the 
intention  of  the  teftator  to  reftrain  them  to  the  heirs  of 
the  body  of  the  devifee,  the  devife  wilt,  in  that  cafe, 
create  only  an  eftate  tail. 

> 
Chclie'BCafe,       $  6.  A  man  devtfed  lands  to  A.  his  daughter  aad^ 

l^iy^  "     j^^  heirs;  and,  if  Ihe  died  without  iflue  in  the  lifetime 

of  her  fifter  B.^  that  it  fliould  remain  to  B.  and  her 

l^rs.    This  was  held  by  three  juftices  to  be  an  eftate 

tail :  Dyer  held  that  A^  had  a  fee  iimple  conditional* 

The  opinion  of  the  three  judges  in  this  cafe  has, 

bowerer,  been  confirmed  by  feveral  fubfequent  d£* 

tenoinations* 

SouDe  %.  S  7*  Richard  Baker  deviied  to  Richard^  one  of  his 

^^^^^        fons,  and  his  heirs  for  ever;  and,  if  Rkhard  died 
5S5«  without  iflue,  or  within  the  age  of  twenty««ne  years, 

then  the  land  ihould  be  divided  equally  amongft  )m 
duree  other  fons*  Adjudged,  that  the  devifee  took  aa 
eftate  tail.    . 

Browne  v.  %  8.  William  Browne  being  feifed  in  fee,  devifed  aB 

C^jac.  290.  ^  ^^^  ^^  7^^  ^^  ^^^  ^^  ^  heirs,  .and  if  he  died 

without  ifiue  he  devifed  his  lands  in  Reculver  tot 
Mathiw  his  nephew  in  fee,  and  his  laads  in  Han^.  iff 
liifTfr^  his  aephew  in  fect 

It 


H  was  refolved  that  the  firft  limitatbn  to  John  was, 
IS  to  him  and  the  heirs  of  his  body,  and  no  fee. 

$  9*  William  Goldwell  feifed  of  lands  in  fee,  devifed  Duttm  ▼• 
them  to  his  urife  for  life,  and  after  her  death  to  John  Croja!  417. 
his  eldeft  fim  and  to  his  heirs,  upon  condition  that  he, 
iS  foon  as  the  land  (hould  come  to  him  in  pofleflion^ 
ihould  grant  to  Stephen  his  fecond  fon  and  his  heirs,  an 
annual  rent  of  four  pounds  out  of  the  faid  tenements; 
and  that  if  the  faid  Jebn  died  without  heirs  of  his 
body,  that  the  land  fhould  remain  to  the  faid  Stephen 
and  the  heirs  of  his  body.  The  firft  queftion  was^ 
whether  John  had  an  eftate  in  fee  by  the  devife,  which 
was  to  him  and  his  heirs,  upon  condition  that  he 
ftiOttld  grant  a  rent  to  Stephen  and  his  heirs,  whereby 
die  intent  was  ihewn  that  he  ihould  hare  a  fee,  other* 
wife  he  could  not  legally  grant  fuch  a  rent,  to  hare 
continuance  after  his  death. 

But  it  was  refolred  to  be  an  eftate  tail,  for  being 
fimited,  that  if  he  died  without  iiTue  then  it  fhould  be 
to  Stephen  and  the  heirs  of  his  body,  that  fhewed  what 
heirs  of  John  were  intended,  viz.  heirs  of.  his  body« 
But  yet  by  the  limitation  of  the  will,  he  was  to  make 
a  graxtt  of  the  rent,  which  being  by  appomtment  of 
the  donor,  it  was  not  contra  formam  donationisy  but ' 
ftood  with  tht  gift)  and  fhould  bind  the  iHue  in  tail. 

§10.    W.   Hydeiy    having  two  fons  Thomas  and  chaddodcY. 

f^ancisy  devifed  all  his  lands  to  his  wife  for  life;  and,   S^^'i^'^ 

'        '   Cro.Ja.095. 

after  her  deceafe,  then  he  devifed  his  lands  in  B.  to 
Tbmas  hisioD>  and  his  heirs  for  ever,  and  his  lands 

in 
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in  E.L*  to  Francis  his  fon  and  his  heirs  for.  ever  7 
adding  the  foHowing  words.  ^^  Itemj  I  will  that  the 
•*  furvivor  of  them  (hall  be  heir  to  the  other^  if  either 
••  of  them  die  without  iffue." 

« 

It  was  refolved  that  th^  was  an  eftate  tail,  and  that 
although  the  firfl  part  of  the  will  gave  a  fee,  the  fecond 
part  corre&ed  it,  and  made  it  but  an  eftatc  tailw  - 

AriccT.  S  ii«  A  perfon  gave  and  devifed  aU  his. freehold 

Wilk$  X.         meffuagc,  ^c.  to  hia  fon  P.  B.  and  his  heirs,  for  ever^ 

on  condition  that  he  ihould  pay  his  fon  W.  B*  30  L 
Then  followed  this  daufe ;  ^^  Item,  my  will  and  mind 
'^  is,  that  in  cafe  any  of  my  faid  children,  unto  whontr 
^  I  have  bequeathed  any  of  my  real  eftates,  fhall  die 
^^  without  iflue,  then  I  give  the  eftate  of  him  or  tfaemf 
«<  fo  dying  unto  his  or  their  right  heirs  for  ever/' 

Lord  Chief  Juftlce  )77//^i' delivered  the  opinion  of 
the  court  and  faid,  the  queftion  was^  whether  jP.  B. 
tile  devifee  took  an  eftate  in  fee  or  in  tail  ?  And  this 
was  divided  into  two  queftions  :  ift,  -Whether  he  would 
have  had  an  eftate  tail  in  cafe  the  remainder  had  been 
devifed  oyer  to  a  ftranger  ?  ad.  Whether  dogirifing  it 
over  to  the  right  heirs  of  the  perfon  fo  dying  without^ 
iflue  made  any  di^ence..  As  to  the  firft  queftion^  k 
could  not  be  doubted,  after  fo  many  folemn  detennin- 
ations,  that  if  a  man  devifes  an  eftate  to  A.  and  hir 
heirs,  and,  aftewards,  in  his  will,  gives  his  eftate  to 
another,  in  cafe  A.  dies  without  iflue,  the  fubfequent 
words  reduce  A.^^  eftate  only  to  an  eftate  tal,  and  ro^ 
ftraia  the  general  word  ^^  beirs  "  to  fignify  only  heirft 

of 
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of  the  body.  And  this  is  founded  upon  thefe  known 
rules,  that  the  intention  of  the  teftator  ihall  always  take 
place,  in  the  conflruftion  of  wills,  fo  hr  as  it  can  be 
collected  from  the  will  itfelf,  and  if  it  be  not  contrary 
to  the  rules  of  law :  and  that  the  priority  or  pofleri- 
ority  of  words  in  a  will  was  not  at  all  regarded,  but 
that  the  whole  will  muft  be  taken  together,  to  find  out 
the  intent  of  the  teftator.  id.  But  this  diftindion 
was  relied  on,  that,  though  jt  would  have  this  ooi^ 
ftru£tion  in  cafe  the  remainder  had  been  devifed  over 
to  a  ftranger,  it  would  be-  otherwife  in  the  prefent  cafe, 
becaufe  the  remainder  was, devifed  over  to  the  heirs  of 
the  perfon  fo  dying  without  ifliie.  But  this  diftinfUon, 
though  it  feemed  at  firft  to  be  of  fome  weight,  whca 
coniidered,  made  no  difference,  either  in  reafon  or 
law.  Even  in  grants^  where  words  are  conftrued  much 
ftri&er  than  in  the  cafe  of  a  will»  if  there  were  words 
that  created  an  eftate  tail,  the  grantee  would  have  an 
eftate  tail,  though  the  next  remainder  was  limited  to 
his  heirs }  and  nothing' was  more  common  in  fettle* 
ments,  than  to  limit  antedate  to  a  man  and  the  hears 
of  bis  body,  remainder  to  his  right  heirs ;  and  for  this 
plain  reafon,  to  prevent  his  difinheriting  his  iflue,  ex« 
cept  by  fome  fqlemn  ad  done  in  his  lifetime.  The 
court  was  unanimouily  of  opinion,  thatthe  devifee  took 
an  eftate  tail. 

S  12.  It  is  obferved  by  Mr.  Durnfordj  in  a  note  to 
this  cafe,  that,  by  the  words  "  die  witbota  iffue^^  the 
devifor  muft  have  meant,  dying  without  heirs  of  the 
body,  or  without  heirs  gcaerally.  But,  to  fbppofe  that 
he  ufed  thofe  words  ia  the  latter  fenfe,  would  be  to 

Vol.  VI.  T  Aippofe 
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fuppofe  that  he  intended  to  devife  the  lands  to  his  fon 
P.  B.  and  his  heirs  for  ever  ;  and,  if  he  die  without 
fuch  heirs,  then  to  the  fame  heirs.  There  feemed, 
therefore,  lefs  doubt  in  fuch  a  cafe,  refpe£Ung  the  dc- 
vifor's  intention,  than  in  the  ordinary  cafe  of  a  limita^ 
tion  over  to  a  ftranger,  after  a  dying  without  ifliie  by 
the  firil  taker. 

Fitzgerald  v.        §13.  Jomes  Lejlie  devifed  lands  to  the  ufe  of  his 

yIxCqI.  15V   ^^^  ^^^  y<>f^^  LeJlie  and  his  heirs  for  ever ;  and  failing 

^e  of  his  faid  fon  Johnj  then  to  the  ufe  of  his  fecond 
Ion  James  and  his  heirs  for  ever ;  and,  failing  ifliie  of  diat 
ion,  then  to  the  ufe  of  his  third  fon  George  and  his 
hdrs  for  ever ;  and,  failing  ifliie  of  that  fon,  then  ta 
file  ufe  of  every  odier  fon  that  he  fhonld  have  and 
their  heirs  for  ever ;  and,  failing  ifloe  male,  dien  to 
his  iflue  female  and  their  heirs  for  ever ;  and,  for  want 
of  ifltic,  then  to  his  heirs  for  ever.  Adjudged  by  the 
Hoirfe  t)f  Lords,  that,  according  to  the  intention  of 
the  teftator,  .his  fons  took  fucceflively  »»  eftate  in  tail 
male ;  and  that,  upon  the  death  of  the  eldeft  fon  leav- 
ing only  a  daughter,  the  fccond  fon  took  in  the  order 
tffucccffion. 

DenoT.  5  ^4*  -A.  will  was  as  follows: — *'  I  give  to  my 

Co«p?4io.     **  grandfon  Samuel  Shenton  all  my  meadow,  tsfe.  to 

**  hold  unto  the  faid  Samuel  Shenton  and  the  heirs  of 
^  his  body  lawfully  begotten,  and  their  heirs  for  ever, 
**  chargeable  with  the  payment  of  8  /  a  year  to  my 
^  niece,  Isfc. ;  but,  in  cafe  the  laid  Samuel  Shenton 
^  ihall  die  Without  leaving  iflue  of  hi$  body,  then 

<♦  I  giye 
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•*  I   give  the  faid  meadow,  &fr.  unto  my  nephew 

The  queftion  was,  whether  Samuel  Sbenton  took  an 
eftate  in  fee,  or  an  eftate  tail  ?  It  was  contended,  that 
the  teilator  meant  that  the  iflue  of  Samuel  fhould  take 
an  eftate  in  fee  ;  and  that  the  devife  over  was  in  thd 
event  of  Samuel's  dying  without  iflue  at  the  time  of  his 
death,  by  which  means,  it  would  be  an  executory 
devife  ? 

Lord  Mansfield. —  *'  The  queftion  is,  whether  the 
^  grandfon  took  an  eflate  tail  or  an  eftate  in  fee  ? 
*'  Now,  the  devife  is  to  Samuel  Sbenion  and  the  heirs 
**  of  his  bodyy  and  their  heirs  for  ever/*  But  the 
^  words,  **  their  heirs  for  ever/'  are  qualified  by  the 

fubfequent  words,  "  in  cafe  hejhall  die  without  leav-^ 

ing  iffue''  which  clearly  fliew  it  to  be  an  eftate  tail  % 
«*  and  then  the  teftator  gives  it  over  to  the  leflbr  of  thcf 

plainti£F.     It  is  too  clear  to  admit  of  a  doubt/' 


« 


S  1 5.  J.  Beech  devifed  to  his  wife  for  Kfe,  and,  after  Roc  v.  Av{^ 
hef  deceafe,  "  to  be  equally  divided  between  hit  four  J  '^**"'  ^^ 
^  children,  //.,  /.,  £.,  and  5.,  and  to  each  of  them* 
*'  and  their  heirs  for  ever,  (hare  and  (hare  alike.  And 
**  in  cafe  they  (hould  be  minded  and  agree  anionic 
*'  themfelves  to  fell  the  faid  eflate,  then  every  one  of 
^^  his  faid  children  (hould  have  their  equal  (hares  of 
monies  from  thence  arifing :  but  if  they  confented* 
and  agreed  to  keep  the  eftate. whole  together,  theft, 
^ '  and  in  fuch  cafe,  -all  the  rents,  iffues^  and  profitt 
^  thereof,  from  time  to  time,  aa  they  (hould  become 

T  a  "  due 
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^  due  and  payable,  fhould  be  equally  paid  and  di* 
^*  vided  between  his  four  children,  and  to  the  fevend 
*^  and  refpedive  heirs  of  them  on  their  bodies  lawfully 
*^  begotten,  (hare  and  (hare  alike/* 

The  Court  faidy  that  the  children  of  J«  Beecb  took 
only  eftates  tail  in  the  refpeftive  fourths :  for,  though 
it  was  given  to  them  and  their  heirs,  and  they  had  alfo 
a  power  of  felling  the  eft.ates  by  th^  former  part  of  the 
devife,  yet  the  fubfequent  words^  '^  to  the  feveral  and 
••  refpedive  heirs  of  them  on  their  bodies  lawfully  bc- 
**  gotten/*  reArained  the  operation  of  the  former 
words^  and  reduced  the  eflate  devifed  to  an  eitate 
tail 

.DoeY.RiTtrt,       $1^*  W.  Efield  hj  mllj  after  con(irmlng  his  fettle- 
7  Term  R.      mcnt,  by  which  one  part  of  the  eftate  was  fettled  on 

his  wife  for  life,  devifed  the  reft  of  the  premifes  to  his 
daughter  and  only  child  Mary^  on  her  attaining  3i, 
and  to  her  heirs  :  and  as  to  that  part  which  was  fettled 
on  his  wife,  he  devifed  the  fame  to  his  faid  daughter 
after  the  death  of  his  widow.  In  cafe  the  widow  (hould 
die  before  the  daughter  attained  21,  then  he  willed  that 
both  parts  of  the  eftate  (houtd  go  immediately  to  his 
daughter  and  her  heirs  for  ever }  but  he  willed  that 
his  wife  (hould  hold  and  enjoy  both  parts  until  his> 
daughter  fiiould  attain. the  age  of  ai  j  and,  in  cafe  his 
daughter  (hould  die  without  iiTue,  then  he  empowered 
her  to  difpofe  of  the  whole  by  will,  or  any  other  in- 
ftrumcnt  in  writing  $  and  for  want  of  fuch  ifiue  and 
direftiony  ^c.  then  that  the  fame  ihould  defcend  and 
go  to  his  own  right  heirs. 

The 
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The  court  was  of  opinion,  that  the  daughter  took 
an  eflate  tail  only. 

5  1 7.  A  perfon  devifed  to  her  fon  Richard  and  her  ^^  ^i!?**^' 
daughter  EUzabetb^  and  their  heirs  for  erer,  provided  Rep.  sii. 
that,  if  her  faid  fon  and  daughter  fhould  both  have 
iflue,  then  both  their  dividends  aforefaid  were  to  go  to 
the  ifiue  of  their  own  bodies ;  but  if  but  one  of  them 
fhould  have  iflue,  then  the  premifes  (hould  go  to  that 
iffue,  whether  it  were  the  child  of  her  fon  or  daughter 
aforefnid ;  but  if  they  both  died  without  iflue  of  their 
own  bodies,  then  immediately  to  the  right  hehr'  at  law 
and  his  heirs  for  ever.  The  Court  was  of  opinion, 
that  the  devifees  took  eftates  tailt 


§  1 8.  It  has  been  dated  in  the  preceding  Chapter,  Dcnfe  to  A^ 
that  where  there  is  a  devife  to  a  perfon  and  his  heirs,  ^^^  ^  ^. 


with  a  remainder  over  to  a  ftranger,  the  devife  of  the  ^^^^^^x 
remainder  is  void.    But  where  lands  are  devifed  to  a  Heir, 
perfon  and  his  heirs,  with  a  remainder  over  to  a  col« 
lateral  heir  of  the  firft  devifee,  the  word  heirs  will  be 


conftrued  to  mean  heirs  of  the  body ;  and  the  firft  Fctmc  Ex. 

devifee  will  only  take  an  eftate  tail ;  becaufe  the  limi* 

tation  over  to  the  collateral  heir,  plainly  denotes  that 

the  teftator  only  meant  to  give  the  lands  to  the  lineal 

defcendants  of  the  firft  devifee ;  for  the  firft  devifee 

could  not  die  without  heirs,  as  long  as  the  collateral 

hdr,  or  any  of  lu9  lineal  defcendants,  were  exifting« 

§19.  Thus,  where  a  perfon  devifed  his  lioufi»  in  Webb  v. 
tendon  to  Francis  his  fon,  after  the  death  of  his  wife,  cro.>f*4is 
9i|d  if  his  three  daughters,  or  other  of  them,  fhould 

T  3  over-live 
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ever-live their  mother  and  Francis  their  brother,  and 
his  heirs,  then  they  to  enjoy  the  fame  houfeg  for  term 
of  their  lives.  The  principal  queftion  was,  virhether 
Francis,  the  fon  had  a  fee,  or  a  fee  tail,  by  the.  will,  in 
regard  the  limitation  was,  if  his  fifters  furvived  him 
and  his  heirs  ? 

The  Court  refolved  he  had  but  a  fee  tail ;  for  heirs 
in  this  place  was  intended,  heirs  of  his  body,  for  the 
limitadon  being  to  his  fifters,  it  was  neceflarily  to  be 
intended  that  it  was,  if  he  ihould  die  without  ifliie 
of  his  body,  for  they  were  his  heirs  collateral.  And, 
th^efore,  there  was  a  difierence  where  a  devife  was  to 
one  and  his  heirs,  and  if  he  died  without  heirs,  that  it 
ihould  remain,  it  was  void  as  ig  Hen.  8.  pi.  9.  yet, 
when  a  devife  was  to  one  and  his  heirs,  and  if  he  died 
without  heir  it  ihould  be  to  his  next  brother,  there 
was  an '  apparent  intention  what  heirs  he  intended ; 
and  the  intention  being  co  Hefted  by  the  will,  the  law 
fliall  adjudge  accordingly. 

TytcT.  S  20.  A  teftator  devifed  lands  to  his  wife  for  life, 

WilKi 

Forreft  R,  i.    remainder  to  Henry  his  fon  for  life,  remainder  to  his 

fon  George  and  his  heirs  for  ever  ;  and,  if  he  died  with- 
out heirs,  then  to  his  two  daughters  Catherine  and 
yanc* 

The  queftion  was,  whether  George  took  a  fee-fimple. 
Ante  r.  19.      or  only  an  cftate  tail?    And  the  cafe  of  We&b  and 

Hearing  was  cited  to  prove,  that  -where  a  devife  is  to 
one  and  his  heirs,  and,  if  he  die  without  iffiie,  re- 
mainder over  to  another,  who  is,  or  may  be,  the  de* 
vifee^s  heir  at  law,  fuch  limitation  fliall  be  good ;  and 

the 


the  firft  limitation  conftrued  an  intail,  and  not  a  fee> 
in  order  to  let  in  the  remainder-man :  but,  where  the 
fecond  limitation  is  to  a  ftranger,  it  it  merely  void, 
and  the  firfl  limitation  is  a  fee-fimple. 

Lord  Chancellor  TalboU—la  this  cafe,  George  took 
only  an  eftate  tail.  The  difference,  which  has  been 
taken,  is  right :  and  the  reafon  of  it  is,  that,  in  the 
latter  cafe,  there  is  no  intent  appearing,  to  make  thefe 
words  carry  any  other  fenfe  than  what  they  import  at 
law ;  but,  in  the  former,  it  is  impoifible  that  the  devifee 
ihould  die  without  an  heir,  while  the  remainder-man  or 
his  ilfue  continue;  and,  therefore,  the  generality  of 
the  word  **  heirs  '*  (hall  be  reftrained  to  heirs  of  the* 
body,  fmce  the  teftator  could  not  but  know  that  the 
devifee  could  not  die  without  an  heir,  while  the  re« 
mainder-man,  or  any  of  his  iffue,  continued. 

§21.  The  rule  is  the  fame,  where  the  remainder  is    Pearne  Ex. 
limited  to  the  heirs  of  the  teftator  himfelf;  if  fuch   I>«^-,*8o* 
heirs  muft  alfo  be  heirs  to  the  firft  devifee. 


§  «2.  A  perfon  having  iffue  three  fons,  John^  Fran*   Nottiagham 
m,  and  WiUiam^  devifed  his  land  to  Francis  and  his   Com.  R.  81. 
heirs,  and,  for  default  of  the  heirs  of  Francis^  to  the 
heirs  of  the  devifon 


Per  Holt  Chief  Juftice,— As  the  devifor  fays  that 
his  own  right  heirs  ihall  take  after  the  death  of  Francis 
without  heirs,  although  the  devifor's  heir  takes  no«i 
thing  by  this  devife,  (for  he  takes  by  defoent),  yet 
this  circumftSmce  ihews  the  teftator's  intention  to  have 

T  4  been. 
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been,  that,  upon  the  death  of  Francis  without  iffuc, 
.  the  eldeft  fon  fhould  take,  and,  therefore,  the  word 
^^  heirs**  muft  be  conftnied  to  mean  ijfue;  becaufe 
Francis  could  not  die  without  an  heir,  as  long  as  the 
teftator  had  an  heir. 


Morcran  ▼. 
Griffiths, 
Cowp.  234. 


§  23.  Thomas  Griffiths  devifed  an  eftate  to  his  grand- 
fon  for  and  during  his  natural  life,  and,  after  his  de- 
ceafe,  to  his  right  and  lawful  heirs  and  affigns  for  ever, 
and,  for  want  of  fuch  lawful  heirs,  he  gave  the  fame 
to  another  perfon,  his  heirs  and  afligns  for  ever* 


The  Court  of  King^s  Bench  certified  to  the  Court 
of  Chancery,  upon  this  cafe,  that  the  grandfon  took 
an  eftate  tail. 


Thfi  Words 
I  flue.  Chil- 
dren, &c. 
WU4'8  Cafe. 
6  Rep.  16. 
X  Vent.  229. 


5  24.  If  lands  are  devifed  to  ji.  and  his  iflue,  or  to' 
A.  and  his  children,  (^.  having  no  children  at  the 
time),  he  will  take  an  eftate  tail ;  becaufe  it  is  clearly 
the  intention  of  the  teftator,  not  to  give  A.  an  eftate 
for  life  only,  but  that  his  children  fhould  be  benefited 
by  the  devife  :  and  they  cannot  take  as  immediate  de- 
vifees,  not  being  in  rerum  naiurd  ;  nor  can  they  take 
by  way  of  remainder,  the  devife  being  immediate. 


Anom  And, 
43- 


§  25.  A  perfon  devifed  to  his  fon  William  for  term 
of  his  life,  and,  after  his  decafe,  to  the  men-children 
of  his  body ;  and,  if  the  laid  William  died  without 
any  man*child  of  his  body,  then  that  the  land  (hould 
remain  to  another.  The  Court  refolved,  that  William 
took  an  eftate  to  him  and  the  heirs  male  of  his  body% 


S  %6.  A. 
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5  26.  A.  devifedto  B*  and  if  he  died,  not  having  Bt6dd'tCift, 
a  fon,  then  to  remain  to  the  hdrs  of  the  teftator ;  the   *    ^^  '^** 
word  ^^fon  "  was  there  taken  to  be  ufed  as  mmm  fol* 
le^ivuniy  and  held  an  eilate  tail. 

5  27.  Edward  Wharton  devifed  all  the  reft  and  re«   Whaitoa  t. 
fidue  of  his  eftate,  as  well  real  as  perfonal,  to  his  ner  ^  Black.  Rep. 
phew  Anthony  Wbartony  and  his  fons,  in  tail  male;    *®*3* 
and,  for  want  of  fuch  iifue  in  tail  male,  to  his  brother 
yohn  Wharton  and  his  fons,  in  tail  male;  and,  on 
failure  of*  fuch  iflue,  to  his  own  right  heirs.    Neither 
Anthony  nor  John  Wharton  had  any  iflue  at  the  time 
of  making  the  faid  will,  or  at  the  death  of  the  teftator : 
Anthony  died  without  ifliie.    This  cafe  was  fent  out  of 
Chancery  for  the  opinion  of  the  Court  of  Common 
Pleas :  and  the  certificate  was,  that,  upon  the  will  and 
circumftances,  John  Wharton  took  an  eftate  in  tadl  male 
in  the  premUes. 

%  a8.  Chriftophir  Stephensj  being  feifed  in  fee  of  the 
lands  in  queftion,  devifed  the  fame  in  the  following 
manner:  ^^  I  alfo  give  and  devife  to  my  fon  William 
Stephens 9  when  he  fhall  accomplifh  the  full  age  of  a  x 
years,  the  fee-fimple  and  inheritance  of  Lower  She/ton^ 
to  him  and  his  child  or  children  for  ever :  but,  if  my 
fon  William  Stephens  fliould  happen  to  die  before  he 
fliould  accomplifh  the  full  age  of  31,  then  I  give  and 
bequeath  the  fee-fimple  and  inheritance  of  Lower  SbeU 
ton  to  my  wife  Elizabeth  Stephens^  for  ever/^ 

Lord  MansJleld^^^Jf  the  teftator  had  ufed  the  words, 
«  all  bis  eftau;"  ^  inheritance^''  or  ^^ forever;'  and 

had 
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had  (topped  there,  the  fee-fimple  would  have  pafled ; 
but  the  words  "  child  or  children  **  are  to  the  full  as 
reftridive,  as  if  he  had  faid,  **  and  if  my  fon  die  with* 
"  out  heirs  of  his  body/*  The  words  of  the  will  give 
the  fon  an  eftate  tail ;  for  there  were  no  children  bom 
at  the  time,  to  take  an  immediate  eftate  by  purchafe ; 
the  meaning  is  the  fame,  as  if  the  expreifion  had  been 
to  William  and  his  heirs,  that  is  to  fay,  his  children  or 
his  iffue.  The  words  "  for  ever  **  make  no  differ- 
ence i  for  William* t  heirs  might  laft  for  ever. 


Baron,  lEall. 
R.  259. 


§  29.  The  Mafter  of  the  Rolls  directed  the  follow- 
ing cafe  to  be  made  for  the  opinion  of  the  Court  of 
King's  Bench*  Thomas  Lowe  devifed  to  his  daughter 
Anne  all  bis  eftate  and  effe&s  real  and  perfonal,  and 
added  thefe  words  :  **  Who  (hall  hold  and  enjoy  the 
^^  fame  as  a  place  of  inheritance  to  her  and  her  chil- 
'^  dren,  or  her  iffue,  for  ever ;  and  if  it  ihould  fo 
happen,  that  my  daughter  Anne  fl^ould  die  leaving 
no  child  or  children,  or  if  it  fo  hatppenmy  daughter 
^'  Anne*%  children  ihould  die  without .  iffue,''  then  he 
dire&ed  his  eftates  to  be  fold.  The  Court  certified, 
that  Anne  took  an  eftate  tail. 


cc 


i( 


An  Eftate 
Tail  may 
arilc  by  Im- 
plication. 
Newton  ▼. 
Bernardincy 
Moor  la/. 


§  30.  An  eftate  tail  may  arife  in  a  will  by  mere  im- 
plication, without  any  exprefs  words  of  devife;  as 
where  S:  A.  had  iffue  three  fons  J.,  C,  and  D.  J9.  died, 
leaving  his  wife  eniient.  A.  devifed  to  the  child,  '^  my 
"  fon's  \rifc  now  goes  with,**  20  /.  yearly ;.  and  if  my 
fon  C.  die  before  he  has  any  iffue  of  his  body,  fo  that 
iny  land  defcend  to  D.  before  lie  comes  to  2 1  years, 
then  my  executors  ibail  occupy  it,  till  i7«  be  21  years 

of 
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of  8^e«  It  was  held)  that  C.  took  an  eftate  tail  by  im- 
plication, as  well  by  die  words  ^^  if  he  die  before  he 
^  hath  iflue/'  as  if  it  had  been  ^^  if  he  die  without 
*«  iffue/' 

S  3 1  •  Richard  Weeks y  having  two  fons,  Richard  the  Walter  n 
dder,  and  WiOiam  his  younger,  devifed  in  thefe  words :  ]^^*^^*  ^^"** 
^<  It  is  my  will  that,  if  Richard  Weeks  my  fon  ihall 
happen  to  die,  an4  leave  no  iflue  of  his  body  law- 
fully begotten,  that  then,  in  that  cafe,  and  not  other- 
f^  wife,  after  the  death  of  the  faid  Richard  ipy  fon,  I 
^(  give  and  bequeath  all  my  lands  of  inheritance  in  L. 
*^  unto  the  faid  William  my  fon,  to  have  and  to .  hold 
^*  the  fame,  after  the  death  of  the  iaid  Rjcbardy  to 
•*  him  and  his  heirs." — Adjudged  by  Baron  PriV^, 
^hat  Richard  took  an  eftate  tail  by  implicatioai 

$  32.  John  Go$dridge  having  two  fons  Richard  and   Goodnght  ▼• 
Jobfty  devifed  all  his  l^nds  to  his  wife  for  life,  and  then  willes  Rep'- 
proceeded  in  thefe  words : — "  And  my  will  is,  that  if  3^9.  7  Mod. 
<*  my  fon  Richard  do  dappen '  to  die  without  heirs, 
^  then  my  fon  John  (hall  enjoy  my  lands/'    The  court 
held  that  Richard  took  an  eftate  tail  by  implication* 


iner  v. 


S  33*  ^  perfon  having  ifliie  a  fon  who  was  his  heir   q^^^ 
apparent,  and  two  daughters,  devifed  in  thefe  words,   S^^cWon, 

,  *  .1  ad*  JbiO« 

If  it  happen  my  fon  B.  and  my  two  daughters  to  die   197. 
without  iflue  of  their  bodies  lawfully  begotten,  then 

r 

all  my  lands  ihall  be  and  remain  to  my  nephew  D.  and 
his  heirs  for  ever,  and  died.  And  it  was  held, 
I  ft.  That  no  exprels  eftate  was  by  this  will  given  to 
his  children.    2d,  Nor  any  eftate  by  implication,  be- 

caufe 
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caufe  then  it  muft  either  be  a  joint-eftate  for  life,  with 
federal  inheritances  in  tail;  or  feveral  eftates  tail  in 
facceffion  one  after  another.  The  laft  it  could  not  be, 
becaufe  uncertain  which  fhould  take  firft,  which  next^ 
and  the  firfl  it  Ihould  not  be,  becaufe  the  heir  at  law 
is  not  to  be  difinherited  without  a  neceflary  implica* 
tion,  which  in  this  cafe  there  was  not,  for  it  was  only 
a  defignation  or  appointment  of  the  time  when  the 
land  ihould  come  to  the  nephew. 

A  Derife  ge-       S  34*  '^  devife  to  a  perfon  generally,  without  any 
Dcrally  may      words  of  limitation,  which  of  itfclf  would  create  only 

be  CDiarsed  '  < 

ktoanLftate  an  eftate  for  life,   may  be  enlarged*  by  fubfequent 

words,  or  by  implication,  into  an  eftate  tail. 


Chapman's  S  35*  -^  houfe  was  devifed  to  three  brothers,  among 

Cafe,  Dyer      (jj^m .  provided  always  that  the  houfe  be  not  fold, 
333* 

but  go  to  the  next  of  the  name  and  bloodt    Refolded, 
that  the  devifees  took  eftates  tail. 


King  ▼.  .  §  36.  A  perfon  devifed  to  his  three  daughters  to  be 

CroT^cI'^^    equally  divided ;  and,  if  any  of  them  died  before  the 

other,  then  the  one  to  be  the  other's  heir,  equally  to 
be  divided  j  and,  if  his  three  daughters  died  without 
iflue,  then  he  willed  it  to  two  ftrangers.  Adjudged^ 
that  the  daughters  took,  eftates  taih 

R^binfon  ▼.         §  37*  "^  perfon  devifed  land  to  his  wife  for  life, 
MiUer, iRolL  ^^  ^^^  ^^  y^  f      ^^^  his  (oti  died  without  iffu^ 

mD»  037* 

having  no  fon,  that  another  fhould  have  it.   Adjudged^ 


that  the  fon  took  an  eftate  in  tail  male. 


$  38.  Robert 
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%  38.  R9bert  JArtfon  being  fdfed  in  fe^  df  a  copy-  Flopecsrin*. 
hold  of  inheritance,  which  he  had  furrendered  to  thi  t^^J' 
ufe  of  his  will,  devifed  to  J.  Wedgeborough  his  hottfe  1  Burr.  268. 
in  the  Brook  and  30  A,  and  then  gave  other  pecuniary 
legacies ;  to  William  Taylor^  his  filter's  fon,  a  houfe 
by  the  defcription  of  his  ^^  boufe  on  the  green  with  the 
'^  ground  and  out  boufes  thereto  belonging^**  and  de* 
clared  his  will  and  meaning  to  be,  that  if  either  of  the 
perfons,   before  named,  (tied  without  ifluc  lawfully 
begotten,    then  the  faid  legacy  fhould  be  divided 
equally  between  them  that  were  Jeft  alive.     Adjudged 
that  William  Taylor  took  an  eft  ate  tail. 

$  39.  A  man  having  iflue  two  fons,  devifed  all  his  BUximv. 
land  to  his  eldeft  fon,  and,  if  he  died  without  heirs  ^  ^^^  j^ 
male,  then  to  his  other  fon  in  like  maimer*    The  court  >3S* 
£ud  it  was  plain  that  the  word  ^'  body,*'  which  properly 
created  an  eftate  tail,  was  left  out ;  but  the  intent  of 
the  teftator  nught  be  colle&ed  out  of  his  will,  that  he   ^ 
defigned  an  eftate  tail;   for,  without  this  devile,  it 
would  have  gone  to  his  fecond  fon,  if  the  firft  had 
died  without  iflue.    It  was,  therefore,  an  eftate  tail. 

$  40.  A  perfon  devifed  to  the  three  fons  of  C  D.  Svtoi  t . 
fucceflively  in  tail  male ;  remainder  to  every  fon-and  ^?*'^*,-»^ 
fons  of  the  faid  C.  JD.,  which  fhould  be  begotten  cm 
the  body  of  Sarab  his  wife.  And  for  want  of  fuch 
iflue  to  W*  H.  i^c.  with  a  provifo,  that  the  devifees 
and  their  defendants  fhould  take  the  fumame  and 
arms  of  the  teftator.  The  Court  of  King's  Bench 
refolved,  that  the  afterborn  fons  took  feveral  eftates  in 
tail  male,  in  fucceflioo }  as  the  words,  *^/or  want  cf 

V  A* 
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^^  fueb  ijue^*'  mtift  be  conftrued  «for  M^a&t  of  hfetrii 
^  male  of  the  body/  and  that  this  was  the  trqe 
ciMiflrudioiL 

Dennv.  §  41.  A  petfoii  deTifcd   in  thefe  words:  ^  I  give 

^^T^^'  R       ^^  bequeath  all  my  copyhold  lands  to  my  nephew 
335.  Ifaac  Slater ;  but,  if  the  afbrefaid  I/aac  Slater  (hall  die 

without  male  heir,  then  my  wiil  is,  that  my  nephew 
John  Slater  fhall  enter  upon  and  enjoy  the  faid  copy-« 
liold  lands,  his  heirs  or  afligns  for  ever.  Provided 
the  aforefaid  Ifaac  Slater  paid  to  his  wife  Elizabeth 
Slater  the  fum  of  8  /.  a  year  during  her  Kfe,  with  a 
power  of  entry  to  the  wife  if  the  annuity  was  not 
paid.  It  was  contended  that  Ifaac  took  a  fee  by  reafon 
of  the  annuity.  Lord  Kenjon  faid,  it  was  clear  from 
all  the  cafes  on  the  fubjeft,  that  ^/2i27r  ^fAi/^r  took  aa 

Aiitc.  '  ^^^  ^^^'    ^^  ^^^^^  *^  ^^'^  ^^  Blaxton  v.  Stone^  and 

Burlef%  cafe,  43  i^/f«.  cited  by  Lord  Hale^  i  Vent.  330. 
*•  A  devife  to  A.  for  life,  remainder  to  the  next  bei# 
*•  male ;  for  default  of  fuch  heir  male,  then  to  remain. 
•*  'Adjudged  an  eftate  tail.**  And,  with  regard  to  th« 
other  quefticm,  the  law  was  very  accurately  ftated  by 
Docv  F  Ues  ^^^^  Mansfield  in  the  cafe  m  Cowper ;  where  an  eftate 
Ante  L  4.        was  given  generally,   without  adding  words  which 

would  create  a  fee  or  an  eftate  tail,  and  it  was  charged 
with  the  payment  of  annuities,  the  devifee  took  a  fee  ; 
but  that  was  not  the  cafe,  where  an  eftate  tail  was 
given  to  the  devifee. 

A  Devife  for  S  4«-  An  cxprefs  devife  to  a  peifon  for  life,  may 

Life  may  be  ^  enlarged  by  fubfeiqueat  vwd*,  or  by  »  necefcry 

In  Mafe  "*°  impUcadott  into  aa  eftate  tail*    For  where  an  eftate  is 

Tail.  |jj                                 devifed 
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ilevifed  to  a  perfon  for  life,  ^th  a  limitation  over, 
^kh  is  not  to  take  effe£l  while  there  is  any  ifTue  of 
the  derifee  for  life,  if  there  are  no  words  in  the  will 
under  which  the  iffue  can  take  as  purchafers ;  as  they 
cannot  take  by  implication,  the  courts,  in  order  to 
carry  the  manifeft  general  intent  of  the  teftator  into 
eSt&y  have  difregarded  the  particular  intent,  and  by 
enlarging  the  eftate  devifed  for  life,  into  an  eftate  tail, 
have  let  in  all  the  iflue  of  the  firft  devifee. 

5  43*  Lands  were  devifed  to  j1.  for  life,  without  Langkyr. 
wafte,  with  a  power  for  him  to  make  a  jointure^  re-  ,  p^  1^^^ 
mainder  to  his  firft,  fecond,  and  fo  to  his  fixth  fon,   759; 

o  Mod.  250* 

aadno  farther;  after  which  followed  thefe  words:  ''  If  Fiizg.R.i|. 
ji.  fhould  die  without  iflue  male  of  his  body,  then  to 
B.  in  fee/'  This  cafe  having  been  fent  out  of  Chan- 
cery to  the  Court  of  Common  Pleas,  by  Lord  Trevor ^ 
it  was  refolved  there,  that  there  being  no  limitation 
beyond  the  fixth  fon,  and  for  that  there  might  be  a  *      - 

leventh,  who  was  not  intended  to  be  excluded,  there- 
fose  to  let  in  die  feventh  and  fubfequent  fons  to  take 
(but  ftiU  to  take  as  iflue  and  heirs  of  the  body  of  A, 
in  tail  by  defcent,  and  not  by  purcfaafe)  the  court  held 
the  words ;  ^*  In  cafe  ji.  fhould  die  without  iflue  male 
of  his  body,"  did,  in  a  will,  make  an  eftate  tail. 

§  44*  Jobn  Sutton  being  feifed  tn  fee  of  the  Chequer  Att.  Goiend 
hm  in  Hidbarriy  devifed  it  to  his  nephew  Thomas  Suttfin  \'  p  "^^J^ 
for  and  during  the  term  of  his  natural  life,  and  after  753- 
bk  death  to  the  firft  fon  or  iflue  male  of  his  body  Ca.  75. 
hwfolly  b^otten,  and  to  the  heirs  male  of  the  body  of 
iiich  firft  ion,  and  for  de£iult  of  fuch  iiTue,  to  the 

fecond 
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fecond  fon  or  iffue  male  of  the  body  of  the  faid  Thomas 
Sutton  lawfully  to  be  begotten  and  to  the  heirs  male  of 
fuch  fecond  fon^  lawfully  to  be  begotten,  for  ever, 
and  from  and  immediately  after  the  death  of  the  tef* 
tator's  wife  and  of  his  faid  nephew  Tbomiu  Sutton  with- 
out iffue  male  of  his  body,  or  after  the  death  of  fuch 
iffue  male,  he  devifed  all  the  laid  premifcs  to  truftees 
for  charitable  purpofes. 

It  was  held  that  Thomas  Sutton  took  an  eftate  tail  by 
implication,  the  remainder  being  limited  after  hi^ 
death  without  iflue  male. 

Sparrow  T*  S  45*  T.  R.  devifed  an  eftate  to  truftees,  and  the 

'  »     ti.ji      furvivor  of  them,  in  truft  for  his  6fters  Ann  and 
Ca.  12a         Dorothy  equally  betwixt  them  during  their  natural 

lives,  without  committing  any  manner  of  wafte ;-  and 
and  if  either  of  my  lifters  happen  to  die,  leaving  iflue 
or  iifues  of  her  or  their  bodies  lawftiUy  begotten,  thea 
in  truft  for  fuch  ifiue  or  iflues  of  the  mother's  fhare,  or 
^  elfe  in  truft  for  the  furvivor  or  furvivors  of  them,  and 
their  refpeAive  ilTue  or  iiTues,  and  if  it  fliould  happen 
that  both  his  faid  fifters  died  without  iffue  as  aforeiaid, 
and  their  iffue  or  iffues  died  without  iffue  or  iffues  law* 
fully  to  be  begotten,  then  the  truftees  to  ftand  and  be 
intrufted  for  the  teftator's  kinfman.    The  Court  of 
Great  Seilions  for  the  county  of  Flint  determined  that 
Dorothy  having  furvived  her  fifter  Ann,  was  tenant  m 
tail  of  one  moiety,  under  the  devife,  and  of  the  other 
moitty  as  a  remainder  upon  the  death  of  her  fifter 
without  illue.    Upon  a  writ  of  error  in  the  Court  of 
King's  Bench  this  judgment  was  reverfed*    A  writ  of 
6t  error 
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error  mras  then  brou^jht  in  the  Hoofe  of  Lords,  and  mil 
the  judges  having  deCrered  their  opinions  feriatim  on . 
this  cafe,  the  judgement  of  the  Court  of  King's  Bench  ^ 
was  reverfed,  and  that  given  in  the  Court  of  Great., 
Seffions  was  affirmed. 

%  46.   A  perfon  devifed  his  eftate  to  tnillees  in,  AllmroaT. 
truft  to  convey  and  affign  the  lame  to  his  fon,  hi$   1  Vef.  34.' 
heirs,  executors,  and  affigns,  when  he  attained  the 
age  of  twenty-three  years,  fubjed  to  fuch  fettlement^ 
as  after  meniioned.    And  if  he  married  a  gentle-, 
woman,  the  truftees  to  fettle  a  jointure  on  her,  and) 
iubje&  thereto,  on  the  iflue  of  the  marriage  in  ftri&^ 
fettlement,  as  counfel  ihould  advife.    But  if  he  died, 
without  iflue  of  his  body,  he  gave  his  real  eftate  to  hit 
nephew  C.  Cowper.    Upon  a  bill  to  carry  the  trufts  o^ 
this  ¥dll  into  execution.  Lord  Hardwicke  direded  that 
there  (houl4  be  an  intermediate  remainder  in  tai( 
limited  to  the  fon ;  as  the  words,  ^^  If  he  die  without 
iflue/'  were  fuffident  to  enlarge  or  give  an  eftate  taU 
by  implication. 

^  $47*    George  Robin/on  devifed   a    real  eftate  tjj  RobinfonY. 
launcelot  Hicks i  for  and  during  the  terra  of  his  natural  ?  j^!;'  ^^* 
U£e,  and  no  longer,  provided  he  altered  his  name  ani)    i  Burr.  3H, 
took  that  of  Robinfariy  and  lived  at  his  houfe  ^  ^' 

Bociymj  and  after  his  deceafe  to  fuch  Ion  as  he  flioul4 
have  lawfully  to  be  begotten,  taking  the  name  of 
Robifjfon ;  and  for  default  of  fuch  iflue,  then  he  be« 
queathed  the  fame  to  his  coufin  TT.  R.  and  his  heirs 
fcr  ever, 

Vou  VL  U  Upon 
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^trpon  a  bill  to  eftablifh  this  will,  and  to  carry  the 
trufts  of  it  into  execution.  Sir  Jo/eph  Jekyil  declared, 
jhit  Latmcelot  Hicks  alias  Robin/on  was  entitled  to  an 
eftate  for  life,  with  remainder  to  the  tldeft  and  but 
one  fbn  of  the  laid  Launcelot  Rebinfon  for  life,  they 
performing  the  conditions  of  the,  will,  and  that  the 
remainder  woiUd  go  over  to  W.  R.  On  an  appeal 
irorsk  this  decree  Lord  Talbot  afErmed  it,  as  to  the 

a 

intcrefl:  which  Launcelot  Hicks  took  in  the  teftator's 
c^te  under  his  will,  by  a  declaration  in  the  very 
words  of  the  former  decree.  Launcelot  Hicks  had 
two  fons,  George  who  died  an  in&nt,  and  Edmund j  who 
filed  another  bill  againfl:  W.  R.  the  devifee  in  re- 
mainder,  and  the  truftees,  for  an  execution  of  the 
trufts  of  the  wilL  Lord  Hardwicke  ordered,  that  a 
cafe  fhould  be  made  for  the  opinion  of  the  Judges  of 
the  Court  of  King's  Bench,  upon  the  following  quef- 
tion :  ^  Whether  any  and  what  eftate  or  intereft  in 
^  the  premifes  in  queftion  did  by  virtue  of  the  faid 
^  will  veft  in  the  faid  EdmundV  The  Judges  of  the 
Coun  of  King's  Bench  certified,  *^  That  they  were,  of 
^  opinion  that  upon  the  true  conftrudion  ^  the  will 
'^  of  the  teftator  George  Robinfony  Launcelot  Hicks 
^<  therein  named,  *muft,  byneceflary  implication,  to 
^  effe&uate  the  manifeft  general  intent  of  the  teftsttor, 
*^  be  conftrued  to  take  an  eftate  in  tail  male ;  he  and  the 
/^  heirs  male  of  his  body  taking  the  nxme  of  Robtnfon^ 
'^^  notwithftanding  the  exprefs  eftate  devifed  to  the 
^  iaid  Launcelot  Hicks  for  his  life,  and  no  longer/* 

The  caufe  coming  on  to  be  beard  on  this  certi- 
fic^e  before  the  Lords  Commiffioners,  tbdr  Lordfhips 

declared 


r 

jleclared  iiM  Edmund  Hicks  otherwife  Robinfony  M^fon 
of  Launceht  Hicks j  was  ^  entitled  tp  an  eftate  in  tail 
male  in  the  premifes.     From  this  decree  an  appeal  was 
brought  iu  the  Houfe  of  Lords,  and  the  Judges  were 
dire&ed  to  give  their  opinions  upon  the  following 
queftion,  viz.  ^^  Whether  any  and  what  eftate  or  in- 
^^  tereft  in  the  jHremifes  in  queftion  was,  by  virtue  of 
**  the  will  of  the  teftator  George  Robin/on^  vefted  in 
^^  Edmund  Hicks   alias  RffbinfoHy   the   refpondent.'' 
Andy  after  taking  time  to  cpniider,  the  Lord  Chief 
Baron  delivered  the  following  unanimous  opinion,  viz. 
'^  That,  by  the  will  of  the  teftator  George  Robin/on^ 
'^  an  eftate  in  tail  nude  did  veft  in  Launceht  Hicks 
^^  alias  Robin/on^  the  father,  and  that  an  eftate  tail  was 
*^  vefted  in  Edmund  Hicks  alias  Robinfon^  the  fon,  as 
^^  heir  male  of  the  body  of  Launcelot  Hicks  alias 
"  Robin/on.**    Whereupon  it  was  ordered  and^ad; 
judged,  that  tl^e  appeal  fiiould  be  di&nifled,  and  the 
decree  therein  complained  of  affirmedi 

S  ^^njojhua  Brown  devifed  lands  to  his  nephew  Chapmsav. 

William  Mro!um  and  his  affigns,  for  aad  during  the  ^^^unli^ik 

term  of  his  natural  life ;  and  from  and  after  the  death  3/^ro  Pari. 

of  fitie  £Bud  William-  Srowttj  then  to  the  firft  fon  of  the  Cafcs  and 

'  *       '   "     *  C3ni"8    vol    2 

body  of  thefaid  William  Brbwn^  and  to  the  heirs  male  41^.  * 
of  the  bpdy  of  fifch  firft  fon,  and  for  want  oif  fuch 
iflue  then  to  the  fecpnd,  third,  fourth,  fifth,  and  every 
Other  fon  and  fon^  of  the  faid  William  Brawn,  accord- 
tngv  t9  their  fqqiority^  an4  V^  the  heirs  nude  of  the 
body  of  fuch  fecond,  third,  fourth,  fifth,  and  other 
lQQ,aof  the;J^d.Ff^i^;2t.^r^^^  for  want  of  fuch 

iflfue  oi^  thf  .J^y  of  .the  faid  JFi/Ziain  Brmpn^  then  to 
,  :,  Ua  ''the 
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the  fecond  fon  of  his  brother  Reginald  Brdwrij  for  and 
durmg  the  term  of  his  natural  life  ;  and  from  and 
after  the  death  of  the  faid  fecond  fon  of  his  brother 
Reginald  Brown^  then  to  the  ^rft  Ton  of  the  body  of 
fuch  fecond  fon  of  his  faid  brother  Reginald  Brcwn^ 
and  to  the  heirs  male  of  the  body  of  fuch  fecond  fon^ 
'j  and  for  default  of  fuch  iflue,  to  the  third,  fourth, 

;*  fifth,  and  every  other  younger  fon  or  fohs  of  the  faid 

lecond  fon  of  his  faid  bfdther  Reginald  Brown^  ac- 
cording to  their  feniority,  and  to  the  heirs  males  of 
the  bodies  of  the  faid  third,  fourth,  fifth,  and  other 
Tons  of  the  faid  fecond  fon  of  the  faid  Reginald 
Brown  ;  and  for  want  of  fuch  iffue  then  to  the  eldeft 
or  next  fon  or  fons  of  the  faid  Reginald  Brozvn  for  the 
time  being,  for  the  term  of  his  natural  life,  and  after 
his  or  their  deaths,  to  the  heirs  males  of  the  bodies 
of  fuch  elded  or  next  fon  of  his  faid  brother  Reginald 
Broivny  with  remsunder  to  the  fons  of  his  hrothcrSamuel^ 
The  teftator  died  leaving  Tbomasy  Reginald^  and  Samuel^ 
kis  brothers,  and  William  his  nephew  the  fon  of  Regi'^ 
nald;  after  the  death  of  (he  teitator  Reginald  had  iflue 
a  fecond  (on,  named  Thomas  i  and  the  queftion  was, 
whether  Thomas  took  any  and  what  eftate  under  this 
will.  The  Court  of  King's  Bench  was  of  opinion,  that 
Thomas  Brown  took  an  eftate  tail.  A  writ  6f  error 
Xvas  brought  in  the  Houfe  of  Lords  and  the  following 
queftion  was  put  to  the  Judgfes — "  Whether  Tb^nas 
^^  the  fecond  fon  of  Reginald  Brown  took  any  and 
**  what  eftate  under  the  will  of  Jojhtus  Brown  /** 
Whereupbn  the  Lord  Ch.  Baron  delivered  their  una- 
tilhlous  opinion — ^**That  Thomas  the  fecond  ftmof 
**  Reg^natd^Brindn  took  ah  eftate  tail 'under  &e  will  of 
'   ^  ^'Jojhua 
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•*•  J'ojhua  Brcwt^.^*  Vn^freupon  the  Judgement  of  the 
Court  of  Kixig'S  Beach  \^as  aiEitoecL 

S  49*  ^^  Hymock  deviled  to  his  nephew  VSTdliam  all   Dm  v: 
his  freehold  eflate  at  A*  to  hold  to  him  during  hia  4'f^R.89. 
natural  life,  and  after  his  deceafe,  to  and  amongft  hia 
liTue ;  and  in  default  of  iifue,  to  be  divided  between 
his  nephew  E.  and  his  niece  M.  and  to  their  heirs  and 
ailigns  for  ever. 

Lord  Kenyon. — "  Although  this  will  is  very  inac* 
*'  curately  drawn,  I  think  we  may  colled  the  devifor'^ 
"  general  intention  from  the  words  of  it  j  the  great 
•*  queftion  in  this  cafe  is,  what  eftate  W.  Dymock  took 
*^  under  the  wilL     In  the  firfl  claufe  the  eftate  is  ex* 
*f  prefled  to  be  given  only  during  his  natural  life,  but 
<^  in  the  next  limitation  it  is  to  go  to  bis  ijucy  and  in 
^^  default  of  iflue  only,  it  was  to  go  over ;  it  is  clear 
*^  therefore  from  the  whole  of  the  will,  that  the  de* 
^^  vifof  did  not  intend  that  it  Ihould  go  oyer  to  thofe 
^^  in  remainder,  until  after  a  general  £ulure  of  iflue  in 
^^  W.  Dytnock*    Now  I  think  we  are  warranted  by. 
many  determinations,  and  particularly  by  that  of 
Robin/on  v.  Robinfon^  to  give  that  eflFeA  to  the  will    Aaie  £  jji; 
*f  which  will  beft  anfwer  the  dcvifor's  general  inten^ 
^^  tim  i   though,  by  fo  doing,  we  may  defeat  fome 
^  partUular  intent*    Herje  the  general  intent  was, 
**  that  IF.  Djn^ek  and  ,his  iffue  ihould  take  firft ;  then. 
^*  wh^  conftruftion  will  beft  efieduate  that  intention. 
^<  It  has  been  argued  by  the  plainti^s  counfel,  that 
^5  W.  Dymoc/k  iock  only  an  eftate  for  life,  and  his 
^f  cluldren  an  eftate  tail :  but  it  would  be  difficult  to 

U  3  "  put 
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put  two  different  interpretations  on  the  word  ijui; 
^^  and,  even  if  that  could  be  done,  it  would  not  fiir- 
^  ther  the  intention  of  the  devifor  ift  this  cafe ;  for 
^^  there  are  no  crofs  remainders  to  the  children,  and 
^  the^  never  can  be  impfied ;  fo  that,  accordfaig  to 
^'  the  donftru&ion  contended  for,  if  one  of  the  chii- 
^^  dren  died,  his  fliare  would  go  over  to  thofe  in 
^^  remainder,  in  prejudice  of  thofe  children  who  fur* 
^^  vived,  which  was  certainly  not  intended  by  the 
^  devifor.  Therefore  we  fliall  beft  anfwer  his  general 
^*  intent  by  faying,  that  W.  Dymock  took  an  efiate 
^  iail\  and,  in  fq  determining,  we  ihall  not  go  farther' 
^^  than  has  been  done  in  other  cafes."  Judgement 
was  given  that  FT.  Dymock  took  an  eftate  tail. 

$  50.  A  perfon  devifed  all  his  frediold  mefluages, 
^c.  to  his  daughter  Mary  Ayfcough  and  the  heirs  of 
her  body,  lawfully  to  be  begotten,  for  everj  as 
tenant  in  common,  and  not  as  joint-tenants ;  and  in 
cafe  his  faid  daughter  fhould  happen  to  die  before 
rwenty.xme,  or  without  having  iflue  on  her  body  law- 
fully begotten,  then  he  gave  his  freehold  mefluages  to' 
R.  AyfcBugh  in  fee. 


Mx^    47. 


Lord  Kenym  faid,  it  was  a  rule  of  conftru&ion  ia 
cafes  of  this  kind,  fettled  by  a  variety  of  decifions, 
but  particularly  by  that  of  Robin/on  v.  Hkh^  that 
where  it  appeared  in  a  will,  that  the  teflator  had  a 
general  intention,  and  alfo  a  fecondary  intention,  and 
they  claihed,  the  latter  mud  giv6  way  to  the  former. 
Here  were  no  words  of  limitation  added  to  the  eftate 
given  to  the  children,  (fuppofing  th«y  took  as  pur« 

chafers) 
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ch^^s)  and  yet  the  remainder  over  was  not  to  take 
eSeGt  till  there  was  a  general  failure  of  her  iflue;  fb, 
that  there  mufl:  be  an  eftate  to  comprehend  all  her 
children  for  ever;  his  Lo/dfliip  concluded  in  the& 
words-^^^  I  admit  that  in  this  cafe  thfe  teflator  in- 
*^  tended,  that  his  daughter  M,  Ayfcou^b  Ihould  only 
^<  take  an  eftate  for  her  life,  and  that  her  childicn 
^^  fbould  take  as  purchafers :  but  dien  he  alfo  intendedi 
'^  that  all  the  progeny  of  thofe  children  fhould  take 
^  before  any  intereit  Ihould  veft  in  his  more  remote 
^*  relations :  now  the  latter  intention  cannot  be  carried 
into  effed,  unlefs  M.  Arfcough  takes  an  eftate  taH  ( 
in  order  therefore  to  give  effed  to  the  devifor's  g^ 
^^  neral  intention>  according  to  the  fair  conftru£kion 
<^  of  the  will^  M.  Ajfcougb  muft  take  an  eftate  ^''  '* 


^c 

«< 


§51,  Henry  CoBi  devifed  a  melTuage  or  tenement  to  Doe  t.^ 
Richard  Ccck  for  the  term  only  of  his  natural  life,  aiid  ?y|f^'y^ 
after  his  deceafe,  he  gave  and  devifed  the  fame  unto  ^9^ 
the  lawful  ifliie  of  the  faid  Rkbard  Cook^  as  tenants 
in  common^   to  whom  he  gave,   devifed,  and  be« 
queathed  the  fame ;  but  in  ca£e  the  faid  Richard  Cook 
fliould  die  without  leaving  lawful  iflue,  then  and  ia 
fuch  cafe,  after  his  deceafe,  he  gave  and  devifed  the 
fame  to  EUzabeth  Harding  in  fee. 

Lord  Kenyen  faid,  it  had  been  the  fettled  dodrine  of 
Wejimnjler  HaU^  for  the  precleding  (orty  or  fifty  years, 
that  there  might  be  a  geperal  and  a  {^articular  ^intent 
in  a  will,  and  that  the  letter  muft  give^iway,  when  the 
fen^r  could  not  otherwiiie  be  carried  int6  ^dOi. 
Xlttf  this  doSxine  had  .been.coi^firmed  by  the  cafes  of 

U  4.  Robinftn 
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Hobinfm  v.  Hicks^  Roe  v.  Greiv^  and  Doe  v.  Smithy 
that  perhaps  the  court  would  beft  fulfil  the  particular 
Intent  of  the  teftator  in  this  cafe,  by  giving  Richard 
'^ook  only  an  eftale  for  life ;  but '  the  general  intent 
'i^as  that  all  iflue  Ihould  inherit  the  entire  eftate,  before 
it  went  over ;  and  that  intent  could  only  be  angered 
vby  giving  him  an  eftate  tail,  by  implication  from  the 
^ubfequent  words,  ^^  In  default  of  his  leaving  iiTue.'' 

Vtdf  ittfimf  S  5^'  Where  only  an  eftate  for  life  is  devifed  in 

cb.  14.  l^  fy^  inftance,  and  there  is  a  fubfequcnt  devife  to 

idle  heirs  of  the  body  of  the  devifee,  he  will  take  an 

eftate  in  tail. 


HTLE 


(    297-  )  •  ' ' 


TITLE  XXKVHL 


devise; 


CHAP.  XIII. 


ConJlru^ion.^Wbst  Words  create  an  EJlatefor  Life. 


§  I.  If^here  an  exfrtfi  Ejhatefur 

Life  it  devifeJ. 
V    6.  Though  a  Pattfer  qfDi/^fal 
is  given, 
lO.  A  Divife  wUbout  any  Wordt 

of  LimtaUon, 
26.  Though  charged  with  a  Pay^ 
meni  oni  of  the  JSfistc  de^ 
vifed. 


§'  3i»  Or  an  Annuity  during  tie 

Life  of  the  Devifeei 
35.  The   ti^ord  Sfi^9    «^ 

deferiptive  of  Local  Si^ 

tuation. 
38.  The    IVord    Hereditamentt 

onlf  P^^f  ^M  Exalte  for 

Lfe. 


Se^n  I. 

.^T  has  been  ftaied  ia  the  preceding  chtpter,  tbat  al-  whm  ta 
*  diottgh  an  esqpreft  cftatc  for  life  be  derifed^  yet  if  foHJft^, 
die  general  intent  of  the  teftator  requirea  that  the  iffiie  devifcd. 

:of  die  deyifee  for  life  flumld  take  by  defcent &oi;[i bipg^ 
the  courts  have  enlarged  his  eftate  into  an  >^ate  tail ; 
but  where  the  manifieft  general  intent  o£  the  teftator 
does  not  require  that  the  ellate  for  life  exprefsly  given 
ihoidd  be  enlarged  into  an  eftate  tail^  the  devifee  will 
only  take  an  eftate  for  life,,  in  confequence  of  the  rule 

'diat,  ekpreffumfadt  tejare  tadtum.  And  it  is  obfenr- 
abie,  that  the  doSrine  of  carrying  the  .general  intent 

•  into  effed,  in  contradi&ira  to  the  particular  intent,  i^ 

^  of  very  modepi  date. 


$  2.  A  perfod 
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I  RoO  Ab«  .       S  ^*  "^  perTon  devilbd  to  his  ddeft  fon  for  life,  re* 
837.  pi.  13.     niaiiuler  to  the  fons  of  hit  body  lawfully  begotten, 

andy  if  they  alien^,  that  his  daughters  fliould  have  the 
fame  eftate,  remainder  to  his  tight  heirs ;  it  was  re- 
folved,  that  the  eldeftfon  bad  but  an  eftate  for  life, 
and  that  his  fon  Ihouid  have  it  by  purchafe ;  becaufe  it 
was  exprefidy  limited^  that  he  ihould  have  it  only  for 

I  Vent.  23^.        l^w^  Hak  fays,  that  the  words,  in  this  cafe,  wer^ 

to  his  ddeft  fon  for  life,  et  non  aliter ;  and  that  it  was 
hekl  to  be  an  eftate  for  life,  by  r^on  of  the  words 
nm  alittr. 


BamfieU  v^         S  3*  A  perfon  devifed  his  eftate  to  triidtees  and  their 

Tr^  Wm.  K      ^^'  ^^  ^^  ^^  ^^  ^^^"^  ^^  ^'^  h&xz^  in  truft  for 

Popbam  for  life,  with  remainder  to  his  firft  and  other 


fons  fucceffively  in  tail  male,  and,  &r  want  of  Iflue 
male  of  Popbam^  remainder  over.  Afterwards  th&  t^- 
tator,  by  a  codidl,  redting  that  he  had  I^  his  will 
given  the  premifes  to  Ptpbam  and  the  heirs  male  of  his 
body,  willed,  that  if  the  eftate  fhould  determine,  and 
P^A^m  fhoold  die  without  iflue  male,  then  his  eftate 
to  be  difpofed  of  in  fudi  a  manner,  ^c. 

The  queftions  were,  i  ft.  Whether  the  words  of  die 
'Will,  viiu  <*  for  want  of  i^ue  male  of  Popbam^^  did 
not  by  implication  give  an  eftate  tail  to  Popbam  f 
2d,  Whether,  (admitting  the  words  in  the  viill  did  not 
give  an  eftate  tail),  the  codicil,  redting  thatthe  teftii- 
tor  had  by  his  wtll  devifed  the  premifes  to  Ptpbm  miyi 
the  hdrs  male  of  his  body,  would  not  fo  far  influence 

^kntf 


a&d  czpladA  the  will,  as  to  make  it  an  eftate  tdU,  though 
it  was  not  fo  before  f 

It  ynz  refolved  nnanimottfly,  that  P^pbam  had  only 
an  eftate  for  life  by  the  will,  and  that  the  fame  va$  not 
enlaTged  or  altered  by  the  codicil :  for  they  all  refolved 
tliaty  here  bong  an  exprefs  elbite  given  to  P/^pbam  for 
life^  with  remainder  to  his  firft  and  every  other  fon,  &Vi 
the  words,  *^  if  Pofham  (^lould  die  without  iflue 
^  male^**  ihould  not  enlarge  His  eftate  to  an' tftate 
tally  in  regard  tfaefe  amounted  only  to  make  an  eftate 
tail  byimplica^n;  and  words  of  inipMcatlDb  could 
never  ^eftroy  what  wal  before  ezprefled ;  fo  that  the 
words,  *^  if  he  fhould  die  without  iflue  male,^*  could 
mean  no  more  than  if  he  ihould  die  with(!^  fons. 


.  S  4.  A  teftator  devffed  aU  his  freehold  eftates  to  BladLtimiT. 
tiruftees,  in  tnift  to  convey  the  lame  to  Ewer  Edpky  fp^'^^fo^ 
for  life,  l-emamder  to  tinftces  dining  his  life,  to  ]«&• 
feiire  contingent  remaoniders,  remaindef  to  his  firft  and 
other  fons  in  tail  nilale;  reihaindet  to  fai^  daughters  in 
tail  general,  as  tenants  in  common,  with  power  to  the 
faid  £•  E.  to  make  a  jointure ;  and  if  £•  E.  fhould  die 
widiout  iflue,  then  he  devifed  the  premifes  over. 

•  •  y 

It  was  contended,  that  J!?.  Edgtley^  by  virtue  of  the 
words,  'f  if  he  die  widiout  iflue  of  his  body,'*  fliould 
haVe  an'  dbite  tail  in  the  premifes ;  to  which,  it  was 
anfwa-ed.  that  here  was  jan  exprefs  eftate  for  life  11- 
rdiifA y^  E^^ Edgeley  \  and  ihe  word^^  <^  if  he  ihould 
•^  die  withowt  i&Ue/^  bemg  oxdy  words  of  implica* 
.  tion. 


SM  TitUXZVm^    Din^     C6.x$ii,  S4,5, 

tion»  i»ouI4  &9(  merge  axv4f  d^roy  a^  e^qpi^efi  ^ih^te 
for  life* 

The  court  exploded  the  notion^  that  vi^ords  of  isa*^ 
plication  ihould  not  turn  an  exprefs  fAate  for  tiff  into 
an  eftate  tail ;  and  faid»  th^t  if  J.  devife  an  eftate  to 
A.  for  Kfe^  and  aftcar  his  di^ath  without  ifUie,  then  to 
to  ^.,  tbifiwill  give  an  eftat^  rj>il  to  A.  accorcjifj';  to 
Sunday\  cafe :  but,  here  being  a  liniitarion  upcMi  ^. 
Atttc*  Ed^le/^  defdii  to  hiy  fonf »  and  after  fo  his  daughters, 

the  following  wcards,  "  ifE^  J^4ieley  fiould  die  wiih^ 
wt  ijfuer  muft  be  intended,  if  \\&  Ihoiild  die  without 
fiich  ifiUe.  And  a$  to  what  had  been  urged,  that  unlefs 
th^  words  were  to  create  an  efti^te  tail  ip  ^.  Edgeky^ 
his  foii'^  daMghter«  C9uld  aot  take ;  it  did  not  appear 
that  the  teftator  intended  £•  Edgelefz  fon's  daughters 
ibould  take,  for  he  m^x  th^ik  that^  on  E.  l^d^elef% 
dying  without  i0i^  lople^  his  name  and  family 
would  be  determined ;  for  >v:hich  ^ea^n,  he  might 
i^uEnit  it  over  to  the  slaughters  of  £,  EdgeUy  himfelf. 
l^t^^p  the  fon  of  £•  Edffky  would  be  tenant  in  tail } 
and  when  of  age,  might,  b/  docking  the  intail,  give 
the  premifes  to  |ii^  dai^htei;^. 

Goodtitlc  ▼.  S  5*  A  perfon  devifed  to  his  eldeft  fon,  only  for 
cited  i^Bur.  K^f  ^^  W  tfes  C.afc  of  failure,  of  iffue,  ^c.  that  it 
45*  flK)uld  dpfifcend  aind  pome  (o  hi^  the  teftato^'s  male 

children,  ^c.  The  Cpjjut  of  Comnion  Pleas  held 
this  torbeim.Qfl*tjeipr,li^e  onjyj  bpcaufe,  being  ex- 
prefied  to  -be  given  for  life  pn^y,  with  negative  wprds^ 
it  could  not  \>ft  jsn^r^d  by  implication. 

6    •  §6.  Although 
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$  6.  Althdiigh  t  de^itk  to  a  perfon  generally^  widi  Though  a 
a  po^r  \o  give  and  difpofe  of  the  eftaCe  devifed,  as  j^TJi\igiftu. 
he  pleiifcs,  created  in  *fta«  in  fee*fimple,  yct>  -whert  Ch.ii. 
an  ^ftateis  dteviM  to  a  petfon  eicprefriy  for  ]iky  with 
a  power  df  difpofal^  the  devifee  only  takes  an  eftat6 
for  life,  with  a  naked  power  to  give  the  reverfion* 

5  7«  A  teftatbr  having  tW6  daughters,  devifed  latids  Aobn-^Lcon. 
*o  his  ^vife  for  life,  'aftd,  at  her  deceafe,  (he  to  give  the  JJ;  ♦*^°' 
iame  to  Whom  (he  pleafed.  The  wife  granted  -the  re^ 
verfion  to  a  (Itknger,  aihd  committ^  wafle,  and  tfas 
two  da<ighf^rs  brought  an  a&ion  df  wafte«  It  was 
held,  that  by  the  devife,  the  wife  had  but  an  eftate  for 
life,  with  an  authority  to  give  the  reveriion  to  whom 
<he  pleafed ;  and  her  ^i^teie  would  be  in  by  the  will, 
for  the  teftator  had  given  his  wife  an  exprefs  eftate  for 
life,  and  therefore  (he  could  not,  by  implication,  havt 
any  greater  eftate  t  but  if  zn  exprefii  eftate  bsA  not 
been  appointed  to  the  li^ife,  by  the  other  worAs^  'att 
dilate  ^infbe^fimpte  had  paiTed, 


S  «.  y^bh  TimUnfm  (Jevifed  lands  to  !iti  twfe  for  Tomlinfon  v. 

tier4i«e,anddientobeatherdif|>dfil,prtviaoaitwas  f]Pw^', 
to  ^y  of  his  childFen,  if  Uinng ;  if  not,  to  any  of  his 

kindred  that  his  %ife  fhould  pleafis.  It  was  iefelted^ 
Shat  the  wife  had  bat  an  eftale  for  life,  tHtii  a  pow^ 
of  difpofing  of  the  inh^ataiifie.  And  Lend  -Qntf 
^nftice  fdrkir  bSA^—^  As  to  this,  tfa^  difeKa<ie  h 
<^  where  a  poirer  is  giveti  vdth  'a.^jterticuUr  4^ripdai|i 
^^  and  limitation  of  tile  eflate,  as  here ;  abfl  wh^toe  » 
^^ .  generalty  as  to  «xeccitpts  to  gite  %)r  fisll;  for,  ia 
^  the  fofdier  cafe,  d^e  cftale  Kn^^^Slwg^'^q^refr  add 

^*  certain. 


u 
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*^  ceftaiiw  the  power  is  a  difliadr  gift^  and  coiiM»i]| 
^  by  way  of  ad^don ;  but,  in -the  latter,  the  whole  i« 
^  general  and  ix^efinite ;  and  as  the  perfpns  intnifUd 
<^  are  to  opnvey  a  fee,  they  is»dl^  ^enficfuei^ly,  and 
<c  \jg^  9  neceflary  cbnflKidioa,  be  fttppofed  to  have  a 
^  fee  themfclves," 

•  •  •    -v  -    ^,  * 

HmXky  T.  §  :^^  J^bn  Bx^^  by  will,  gare  a  lq[wy  of  tooo  A 
I  vir  j^n,  to  lus  fon  Rkbard?  Ruffell^  and  an  eftate  in  fee  to  a 
143'  nephdw,  and  then  direded  his  executrix  to  lay  out 

^Qpp  /•  of  his  perfonsd  property  in  the  purchafe  of  free* 
hold  eftates,  within  twelve  months  after  his  deadh 
Thole  eftates,  to  be;porchafed,  fourmefTuages  vtkJAti- 
fon^sfiourtf  Fket  Sfneiy  fome  others  in  Bermmdfij^  and 
the  reverfidn  of  others  elfewhere,  (defcribing  them  all), 
and  all  his  leafehold  eftates,  he  gave  0  h|s  wile  Rebecca 
R^feli. for  life;  and,  from  and  immisdiately  after  her 
deceafe,  to  his  Ion  J^kbard  RufcU  and. his  Jflue  law- 
fully b^otten,  or  to  be  b^otten,  to  be  divided  anmig 
them  as  he  fliould  think  fit:  and,  jn  ^e  h|e  *ihould 
die  without  iflue,  he  dheded  that  all,  as  well  Yi^prefetu 
freehold  and  leafehold,  as  the  eftates  ^ii^ded  to  bf 
purchafed,  Ihould  be  fold ;  and  the  moa^i  ?rifing 
from  the  fale,  Ihould  be  divided  among  the  children 
of  his  brother  i{i|^//,  and  of  his  £fters  Willis  and 
Parhy  equally,  ihare  and  fhare  alike.  There  was  a 
fttbfequent  dkedion,  that  ^o  part  either  ci  his  j^refM 
freehold  and  leafehold,  or  of  the  eftate  fa  direded  to 
be  purchafed,  ihould  be  fold  during  the  lives  of  his 
wife  and  fon.  All  the  reft,  refidue,  and  remainder  of 
his  property  and  efie&s,  whatfbever  and  wherefoever, 
after  pajqinent  of  dd»ts,  legacies,  and  funeral  expences, 

5  fce 


lie  gave  to  hift  wife  fer  har  own  Bfe  and  benefit,  lor 
«V€r,  and  appoinced  her  his  Ible  escecutrix.  The  wife 
enjoyed  under  the  will  for  her  life;  and,  after  her 
death,  the  fim  enjoyed  for  his  life,  and  died  without 
leavmg  iflue.    The  wiU  was  eftabliflied  by  a  decme* 

One  of  the  queftions  in  this  cafe  was.  Whether 
IS^JHard  Rufell  ibe  {on  took  an  eftatc  taS,  or  for  life 
only,  tinder  this  will  ? 

.  Loitl  Thurlow  laid  it  was  clear  to  him,  that  the  tef« 
tator  intended,  and,  he  thought,  had  pretty  plainly  c» 
prdfed,  a  contingency  with  a  double  afped^  in  one 
cafe,  to  the  children  of  the  fon,  in  the  other,  t&  the 
other  perfons  pointed  out ;  to  the  children  of  the  fea 
in  one  way,  to  the  other  parties  in  another,  viz.  by 
fettling  it  So  as  1o  diftribute  it  among  the  great  nnmber 
cf  pedbns  who  might  come  within  that  defcriptioa. 
The  limitation  to  the  fen  and  his  iffue  would  be  an 
bftate  tail,  and,  peihaps,  the  apteft  way  of  deferibing 
an  eftate  tail  according  to  the  ftatute :  but  it  was  clear 
ke.didnotintendit  togo  tothemaeheirsintail:  ferhe 
meant  they  ifaould  take  diftrSmtivdy,  and  according  to 
propoitioiistobefiaedbythefon.  It  had  often  been  de^ 
ddedm  other  cafes- befide  diofe  mentioned  at  the  Bar, 
that,  where  there  was  a  gift  in  that  way,  the  parties  mufl 
lake  as  purchafers :  fer  there  was  xio  othor  way  for 
diem  to  take.  The  immediate  confequence  of  th& 
was,  that  RicBard  RuffUl  could  only  take  for  life; 
and  the  confequence  of  that  was,  that  this  was  a  gift 
to  the  wife  for  life,  then  to  the  fon  for  Kfe ;  and  after, 
to  his  iflue,  in  fuch  diilributive  flwes  as  ho'SfouId  9p* 

point 
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.pomt.  It  was  then  £ud,  that  this  might  be  interpreted 
to  be  a  gift  to  the  fan  in  tail,  with  a  power  annesed  to* 
raUfe  a  future  nfe  upon  it,  of  the  defcripdon  mentioned** 
As  to  that,  he  apprehended,  that^  in  cafe  there  had 
been  cUldrtn  of  die  fon,  it  was  not  intended  to  be  left 
in  his  power  to  determine,  whether  he  fhould  or  ihould 
not  confider  it  as  his  own,  and  raife  a  future  ufe  if  he 
pleafed :  but  the  difpofition  gaye  an  intere(t  to  his  chit 
dren,  and  a  dtle  to  infift  upon  an  eftate  in  the  premifes 
fo  given  at  all  events :  and  then  the  fon  had  no  autbo- 
iSty  but  as  to  the  propofticms  in  which  they  were  to 
tdae ;  but  not  to  dioofe  whether  any  thing  fhould  be 
ghren  to  them  or  not.  Then  the  effed  was  like  all 
ocfaer.gifss  to  peilbns  in  temainder,  capid>le  of  bdng 
diinded ;  but  if  not,  equally :  and  that  was  the  necef^ 
fary  confequence  of  the  fuppofkion  he  mentioned  be- 
lore,  that  he  intended  to  veft  an  intoreft  in  the  chil^ 
dren  of  his  fon  independent^  of  the  fon,  aaft  as  to 
the  proportions ;  and  dial  esren  fo,  as.that  ihey  ihould 
not  be  illufory.  It  was  obferved,  thatthe  wDi:d  ^  ^fu^^ 
mmld^xtend  to  grandchildren,  or  any  other  degree 
of  kindred,  however  remote.  He  thought  it  woul(| 
befo,  but  oidy  in  diis  point  of  view ;  as  a^lefeription 
0f  the  objefts,  amoagwhom  tlie  power  of  the  fon  wai 
to  obtain,  to  make  fuch  partitbn  as  heihould  think  fit; 
IMd,  vhofoe¥er  they  were,  they  muft  be  in  eztftence 
^bmng  the  life  of  the  fen,  and  be  muft  have  madeit  dur* 
ing  his  life )  if  fo,  it  was  of  no  confequence  how  they 
weredelcribed;  for,  if  it  veiled  inhim,  itwasofnoconi* 
fequenceto&y  they  were  not  the  inunediate  defceodanta 
of  die  fon.  It  viras  ^n  eftate,  devifed  upon  two  ahemative 
contingencies }  one,  that  there  were  obje£U  capable  xtf 
4ddqg  under  the  firft  linutation;  another,  that  there 

were 


*were  none  fuch^  but  that  there  were  obje^s  capable  of 
taking  under  the  feconcL  As  to  its  bdng  an  eftate  tail 
by  implication,  it  was  contrary  to  reafon  and  to  com- 
mon fenfe  to  impute  that  intention  to  him,  if  only 
ariiuig  from  his  not  having  made  a  fpecial  devife  of 
the  eftate  in  that  form.  The  eftate  he  was  directing  to 
be  fold,  and  the  eftate  fuppofed  to  be  given  to  the  fon 
in  tail,  were  the .  fame  \  and  if  fo  given,  it  could  not 
be  fold  by  this  power,  and  did  not  come  within  the 
range  of  what  he  had  before  directed*  It  was  .plain, 
therefore,  he  did  not  intend  an  eftate  tail ;  and  he  was 
himfelf  dear  upon  that  point, 

§  10.  Where  no  words  of  limitatioA  are  added  to  a  ADerire 
devife,  and  there  are  no  other  words  from,  which  X^}^^^  ?*^ 

'  ^         ^  Words  of 

an  intention  to    give  an  eftate  of  inheritance   can  Liinltatioiu 

be  colle&ed,  the  devifee  will  only  take  an  eftate  for 

life. 

$11.  If  a  man  devife  m  this  manner — I  devife  xRoD.  Ab. 
Blackacre  to  my  daughter  F.  and  the  heirs  of  her  body  ^^  „  •. 
ijbegotten.    benij   I    devife    imto    my   faid  daughter  369. 
Wbiteacre.    The  daughter  (hall  have  but  an  eftate  for 
life  in  Wbiteacre :  for  the  word  bem  is  not  fo  much  as^ 
in  the  fame  manner. 

$12.  But  if  a  perfon  devife  Blackacre  to  one  in  Mem. 
tail,  and  alfo  Whiteacn^   the  devifee  fliaH  have  an 
eftate  tail  in  Wkifeacrc  alfo,  for  this  is  all  one  fentence, 
and  fo  the  words  vhich  make  the  limitation  of  the 
.(ftate  go  to  both»^  * 

Voi,Vlf  X  S'3' A  perfon 
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I  Roll.  Rep.  §  13,  A  perfon  made  his  will  in  thcfe  words-—**  I 
t  Bulftrodf  dcvire  to  my  cldcft  fon  and  his  heirs  Blackacre  for  his 
*^7»  part,     Item^  I  devife  to  my  fecond  fon  Whiteacre  for 

his  part."  Adjudged  that  the  fecond  fon  took  a  fee,  be« 
caufe  the  words  havg  a  reference  to  the  part  of  the 
fldefl  fon, 

r 

Pettywood  S  ^4*  ^^^  Hawkins  being  feifed  in  fee  of  three 

^  ^^Sr  -^  houfes  dcvifed  them  to  his  wife  for  life,  the  remainder 
Cro.Eliz.  5«,  ^  '  ' 

f  Leqn.  1^9.    of  one  to  Robert  his  fon  and  his  heirs,  the  remainder 

of  another  to  Chrijlian  his  daughter  and  her  heirs  ; 
;ind  of  the  third  to  Joan  his  daughter  and  her  heirs  ; 
and  did  further  will  that  if  any  of  them  died  without 
iffue,  then  the  furvivors  fhould  enjoy,  iotam  Warn 
partem^  equally  divided  between  them.  It  was  re- 
folved  that  the  furviyor  only  took  an  eftate  for  life. 

Spirt  T.  §  1 5.    A  perfon  having  three  fons  B.  C.  and  Z). 

Cro!car.368.  devifed  lands  to  B.  in  tail,  remainder  to  C.  in  fee :  and 
V»Hgh.  26a.    other  lands  to  C.  in  tail,  remainder  to  D.  in  tail  j  and 

then  other  lands  to  D.  in  fee.  He  afterwards  faid — 
Itemy  I  give  Blackacre  to  my  faid  fon  D.  Item^  I  give 
to  my  faid  fon  JD.  Whiteacre ;  alfo  I  will  that  all  bar- 
gains,  grants,  6?^.  which  I  have  from  J.  S.  my  fon 
jD.  (hall  enjoy  and  his  heirs  for  ever  j  and  for  lack  of 
heirs  of  his  body,  to  my  fon  C.  for  ever.  Agreed  by 
all  that  the  bargains  and  grants,  &fr.  only  were  in- 
tailed.  And  that  D.  had  but  an  eftate  foi'  life  |a 
Biackacre  and  Whiteacre^ 

Woodward  y.  §  1 6.  A  perfon  devifed  a  houfe  to  his  fons  James 
Clafsbrook.     ^^^  Thomas^  an^  ^^5  h^rs  of  their  bodies,  in  equal 

pioIetieS| 


^ 
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moieties,  aad  then  added,  "  But  my  will  and  mind  is, 
**  that  if  any  of  my  faid  children  (hall  die  before 
**  twenty-one,  or  unmarried,  the  part  or  fhare  of  him 
"  or  her  fo  dying,  fhall  go  over  to  the  furvivors." 
Lord  Ch.  Juft.  Holt  was  of  opinion  that  Thomas  dying 
unmarried,  his  moiety  went  over  to  the  furvivor ;  and 
that  by  the  dcvife  over,  only  an  eftate  for  life  paffed. 

§  17,  In  the  cafe  of  Cook  v.  Cook^  which  has  been  Antech.  10. 
ftated  in  a  former  chapter.  Lord  Cowper  held  that  the 
iffue  of  J.  S.  only  took  an  eftate  for  life. 

§  18.  A  perfon  devifed  a  copyhold  eftate  to  his  Roer.  Holms, 
daughter  Jane^  her  heirs  and  affigns  for  ever ;  but  in  g^^  *  '  ^^ 
cafe  his  faid  daughter  died  before  flie  attained  the  age 
of  twenty- one  years,  and  had  no  iOue,  then  his  will 
was,  that  his  nephew  John  Hardijiy  fliould  have  his 
faid  copyhold  lands  and  tenements.  The  court  was 
clearly  of  opinion  that  John  Hardijiy  took  only  an 
eftate  for  life.    That  the  teftator,  by  liis  devife  to  Jane^ 

• 

pbunly  underftood  the  force  of  words  of  limitation, 
and  if  he  had  intended  to  give  his  nephew  more  than 
an  eftate  for  life,  he  knew  how  to  have  done  it.  That 
there  were  no  exprefs  words  in  the  will  that  gave  the  • 
nephew  a  fee,  nor  any  msmifeft  intention  to  do  fo,  or 
to  difinherit  the  heir  at  law, 

5  19.  A  will  began  with  thefe  words — As  touching   Right  t.^ 
the  difpofition  of  fuch  temporal  eftate  as  it  has  pleafed   i>^ug.'76i. 
God  to  beftow  on  me.     And  then  the  teftator  pro- 
ceeded to  give  his  houfe  to  his  fon  Samuel  Rtijfel^  and 
^ter  his  death,  tSftn  to  the  foiois  of  Samuel^  Thomas 

X  2  wd 
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(Uid  William  i  and  gave  a  legacy  of  one  fhilling  to  thQ 
hufband  of  his  heir  at  law.  It  was  adjudged  thaf 
Stomas  and  William  took  only  an  eftate  for  life. 

Koe  V.  §  20-  C.  B*  being  feifed  and  poflefled  qf  freehold 

Kackett,        ^^  leafehold  property,  lying  contiguous,  and  demife4 

together  I  made  his  will  and  devifed  to  his  wife  all  his^ 
freehold  and  leafehold  mefluages,  t^c.  and  all  hia 
eftate  add  intereft  therein,  for  a^id  4uring  her  natural 
life,  and  after  her  deceafe,  he  devifed  the  faid  mef« 
fuages  to  his  ftfters  ih  law  M.  S.  and  M.  B.  as  tenants 
in  common ;  but  in  cafe  bis  mother  fhould  give  any 
^ifturbance  to  hig  wife,  th^  bis  will  was, '  that  the 
fame  fliould  gq  to  his  kinfman  W.  B*  his  heirs  and 
aftigns  for  ever ;  and  charged  his  eftate  with  the  pay? 
pent  of  all  his  juft  debts,  to  be  paid  out  of  the  yearly 
'  rents  of  his  eftates  by  his  faid  wife.  Lord  Mqnsfidd 
faid,  there  were  no  words  of  limitation  added  to  this 
devife,  and  therefore  it  was  clear  by  the  rule  of  bw, 
that  it  was  pnly  an  eftate  for  life,  unlefs  it  could  be 
fo\ind  from  t]ie  whole  of  the  wil)  taken  together,  and 
applied  to  the  fubje&  matter  of  this  devif<^,  that  thf 
teftator's  intention  was  to  give  a  fee.  Judgment  that 
the  fifters-in-hw  only  took  ftn  eftate  for  life* 

Rocv.Bolton,       §  ^i^  A  perfon  devifpd  all  Vis  real  ^d  perfonaf 
f^.  r  eftate  to  his  wife,  for  her  natural  life,  and  at  or  im, 

P0115.  761.      mediately  after  her  deceafe,  he  gave  to  hisfon  Puul^ 

all  that  his  i^tnd  lying  and  being  in  Dudleyi^  and  gave 
to  each  of  his  grand  children  (one  of  whom  was  his 
jicir  at  law)  a  legacy  of  five  fhillings.  The  court  wa^ 
pf  opinion  that  Pa^l  only  too^  fui  ^ate  for  life. 

%  17,.  John 
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'  %ii.  John  Gq/iin  began  his  will  thus,  as  to  all  fuch   Denn  ▼• 
wordly  eftatc  as  God  has  endued  nie  with — he  then   c^J^^gp^. 
gave  all  that  his  freehold  mefluage  and  tenement  lying 
in  Haiugillj  Cffer*  to  his  three  nephews,  equally  to  them^ 
gave  ID  J.  to  his  heir  sit  law. 


Lord  Mansjiild  laid,  it  was  fettled  in  devifes,  as  well 
fts  in  deeds,  that  if  no  words  of  limitation  are  added^ 
the  devifee  caln  only  take  an  eflate  for  life,  becaufe  the 
law  implies  a  life  eftate  only,   where  there  are  no 
■MTords  of  limitation:    But  as  there  are  no  technical 
%irords  neceflary  in  a  will,  if  the  teftatof  ms^es  ufe  6f 
what  is  tantamount,  sis  if  he  fays,  t  give  to  fuch  a 
one  in  fee  limple,  or,  all  my  eflate,  that  will  tarry  all 
liis  iptereft  in  th«  land  de^ifed.    But  there  muft  be 
word^  in  the  will  to  cbntroul  the  rule  of  law,  which 
his  Lorddiip  believed  in  a  variety  of  cafes  thwarted  the 
intention  of  the  teftator.    He  fufpe£led  extremely  that 
in  this  Ntcy  cafe,  the  teftator  meant  to  give  his  nephews 
a  fee  in  ^he  premifes  in  queftion  ^  for  he  had  no  other 
landed  property.     He  made  them  reiiduary  legatees  of 
his  perfcmaky,  and  gave  a  difinheridng  legacy  to  his 
heir  at  law,  agreeable  to  the  vulgar  notion  ta^en  from 
the  Roman  law,  that  an  heir  is  Cut  off*  with  a  fhilling* 
But  the  lingle  queftion  was,  whether  the  court  could 
find  any  words  in  the  will  to  take  this  cafe  out  of  the  rule 
^  of  law,  if  they  could  not,  it  muft  be  adhered  to.     His 
Lordihip  laid,  it  was  impoffible  to  find  words  in  this 
will  fu£cient  to  controul  the  rule  of  law.    There  were 
90  words  that  could  connect  the  devife  of  the  lands  in 
queftion,   with  the  introdu^on,   fo  ai  to  pafs  the 

X  3  whole 
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whole  intcrcft,  therefore  the  devifees  could  only  take 
an  eftate  for  life* 

Right V.  S  ^Z*  William  Sparrtywhawk  devifed  as  follows:— 

Sfi^J.T'     "  ^^^  *o''c  worldly  goods  and  cftates  wherewith  k 

hath  pleafed  Almighty  God  to  blefs  me,  I  give  and 
difpofe  of  the  fame  in  manner  following,*' — then  gave 
one  fhilling  to  his  heir  at  law ;  and,  after  giving  other 
legacies,  came  this  claufe — ^^  And  I  do  give  and  demife 
^*  unto  Syfanna  Sparrowhawk  my  faid  wife,  her  heirs, 
*'  €md  affigns  for  ever,  all  my  lands  lying  in  the  parifli 
**  of,  SsfiT.  And  I  give  and  bequeath  to  my  loving  wife 
^^  aforefaid,  all  my  lands,  tenements,  and  houfes,  lying 
**  in  the* parifli  of  Chipping-norion.^*  The  queftion  was, 
whether  the  lad  mentioned  premifes  were  devifed  to  the 
widow  in  fee,  or  for  life. 

Lord  Mansjeld.-^!  verily  believe  that,  almoft  in 
every  cafe  where  by  law  a  general  devife  of  lands  is 
reduced  to  an  ellate  for  life,  the  intent  of  the  teflator 
is  thwarted  ;  for  ordinary  people  do  not  diflinguifh  be* 
tween  real  and  perfonal  property.  The  rule  of  law, 
however,  is  eftabliflied  and  certain,  that  exprefs  words 
of  limitation,  or  words  tantamount,  are  neceffary  to  pafs 
an  eftate  of  inheritance^  "  all  my  eftate,'*  or  "  all  my 
intereft,**  will  do ;  but  "  all  my  lands  lying  in  fuch  a 
place,**  is  not  fufficient:  fuch  words  are  confidered 
-  merely  as  defcriptivc  of  the  local  fituation,  and  on-y 
carry  an  eftate  for  life;  nor  are  words,  tending  to 
difmherit  the  heir  at  law,  fufEcient  to  prevent  his  tak* 
ing  ui:lefs  the  eftate  is  givefi  to  fomebody  elfe.  I  have 
no  doubt  but  the  teftator's  intention  here  was,  to  dif- 

inherit 
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inherit  his  heir  at  law,  as  well  as  in  the  cafe  of  Denn 

V.  Gajkiny    but  the  only  circumftance  of  difference  AxutLtu 

between  that  cafe  and  this,  and  which  has  been  relied 

on  as  in  favour  of  the  defendants,  if  the  teftator  had 

any  meaning  by  it  (which  I  do  not  believe  he  had) 

rather  turns  the  other  way ;  becaufe  he  ufes  different 

Words  in   devlfing   different    parts  of  his  eftate.    I 

think  we  are  bound  by  the  cafe  of  Denn  v.  Gajiim 

Judgment  that  the  widow  took  only  a  life  eftate  in  th« 

iaft  mentioned  premifes* 

%  24.  Sir  R.  Wbr/I^j  being  feifed  in  fee  of  the  pr^mifei  Hay  v.  Earl  ct 
in  queftion^  devifed  them  to  truftees,  upon  truft  that  ?TcmR. 
they  fiiould  ftand  feifed  thereof  to  the  ufe  of  his  grand-  ^S* 
fon  Roberi  Earl  of  Granville  for  life,  remainder  to  hit 
firft  and  other  fons  in  tail  male )  remainder  to  Lady 
Carteret  for  life ;  remainder  to  her  firft  and  every  other 
fons  in  tail  male ;  and,  in  default  of  fuch  ifiue,  '^  To 
,  the  ufe  of  all  and  every  the  daughter  and  daughters 
of  the  body  of  the  faid  Lady  Carteret^  lawfully  iflii- 
ing5  as  tenants  in  common  and  not  as  joint-tenants^ 
"  and  in  default  of  fuch  iflue,  to  the  ufe  and  behoof 
*^  of  his  own  right  heirs  for  ever/' 

Lady  Carteret  had  one  daughter,  Lady  Catherine 
Hay }  and  the  queftion  was^  what  intereft  ihe  took 
under  this  devife  ? 

A  calfe  was  fcnt  out  of  Chancery  to  the  Court  of 
King's  Bench  for  their  opinion. 


X4 


Lord  Kenyon.'^-TYit  general  riife  which  is  laid  down 
in  the  books^*  and  on  which  alone  courts  can  with  any 
fafety  proceed,  in  the  decifion  of  queftions  of  this 
kind,'  18,  to  colled  the  teftator's  intention,  from  the 
words  he  has  ufed  in^  his  will^  and  not  from  conjedure. 
It  is  not  nfeceffary,  that  j^ny  technical  or  artificial  form 
of  words  (hould  be  ufed  in  a  will ;  but  we  ihuft  colle£t 
the  meaning  of  the  teftator  from  thofe  words,  which 
he  has  ufed,  and  cannot  add  words,  which  he  has  not 
ufed.  The  objeftion  then  occurs  in  this  cafe,  ^*  Vohiii 
fed  nan  dixit  J*  The  plaintiff's  argument  goes  to  (hew 
that  the  daughters  took  eflates  in  Dulgenerfl  :  but  that 
could  not  have  been  the  intention  of  the  devifer ;  a& 
no  fucfa  eftate  is  given  ki  any  part  of  the  wiU,  and  ]the 
devifor  has  totally  laid  afide  the  daughters  of  the  firft 
devifee,  and  the  daughters  of  his  fons.  The  words 
here  ufed,  technically  confidered,  only  confer  aneftate 
for  life  on  Lady  Catberint  Hay.  It  has  been  argued, 
that  we  may  prefume  an  intention  in  the  devifor,  from 
ctha:  parts  of  the  will,  to  give  eftates  in  fueceffion  to 
the  daughters ;  but  I  cannot  find  any  words  in  the  will 
to  WMTant  fuch  a  conftruftion.  If  indeed  the  word 
"/«rA*'  had  not  been  introduced  in  this  claufe,  we 
might  perhaps  have  faid  that,  as  "  iffue"  is  "  genus 
generalijjimmi^**  it  fhould  include  all  the  progeny  j  but 
here  the  word  ^^fuch**  is  relative,  and  reftrains  the 
words  which  accompany  it.  This  cafe  is  precifely 
Cited  r  Bof.  finiilar  to  that  of  Denn  v.  Page^  which  was  determined 
&  Pull.  261.     in  this  court  in  Mich.  21^  Geo.  3.     There  the  Court 

held,  that  fufScient  did  riot  appear  pn  the  iace  of^  the* 
will,  to  warrant  them  in  faying  that  an  eftate  of  inhe- 
rttmCc  was  given  to  the  daughter  j  that,  if  it  were  left 

to 
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to  conjedure,  they  might  fuppofe  that  fome  miftakti 
hzd  been  made  in  the  limitation ;  but  they  could  not 
determine  on  conjedure,  -  nor  put  that  in  the  dcvxfor's 
mouth  which  he  had  not  faid. 

The  certificate  was,  that  Lady  Catherine  Hay  took 
an  eflate  fbt  fife. 

§  35.  Lord  Mulgrave^  having  an  only  daughter,^  J^oc  ▼.  Lord 
and  three  brothers,  devifed  his  eftates  in  truft  to  Lord   5  Term  R. 
Lon^Qrdj  (Jc.  Ssfr.  for  **  my  firft  and  every  other  f<Mi   3*®* 
**  in  tail  male,  failure  of  fuch  iffue,  to  my  brother 
**  Henrj  and  his  firft  and  every  other  fon  in  tail  male/* 
and  fe  on  to  his  brothers  in  the  fame  words,  and  then 
to  his  daughter  in  the  fame  manner,  and  concluded 
vith  thcfe  words,  **  in  all  the  foregoing  cafes  without 
**  irapeachmoit  of  wafte,  other  than  wilful."    Then, 
after  making '  a  provifion  for  his  daughter,  to  the 
amount  of  20,000/.  the  will  proceeded  thus  : — ^**  My 
^  will  is,  that  the  moriey  lodged  at  Childsj  to  pay  for 
*•  the  purchafe  of  the  Lytb  Reftory,  be  applied  to 
**  that  pxurchafe  as  foon  as  Sir  John  Sheffield  can  com- 
"  pkte  the  tkle,  and  the  renewals  to  be  made  by  the' 
*«  tenant  for  life/*    It  appeared  that  Sir  John  Sheffield 
held  the  reftory  of  Lyth  for  three  lives,  under  the 
Archbilhopof  Carrterbttry. 

Lord  Kenyan^  Ch.  Juft.; — ^The  words  ^^j^r/l  and* 
nery  other  fon^^  **  children^*  or  **  heir^^  may  be 
taken  to  be  words  of  limitation,  where  it  is  neceffary 
to  give  them  that  conftrudion,  in  order  to  eflfeftuate 
theJi^entiox^  of  the  teftator,  as  in  Robin/on  v*  Robin/on: 

13  though, 
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though,  ordinarily  fpeaking,  they  are  words  of  pui'^ 
chafe.  Butt  in  this  cafe,  no  doubt  can  be  entertained 
refpefting  the  devifor's  intent.  Firft,  he  devifed  to  his 
own  "  firft  and  every  other  fon  in  tail  male/*  i£c. 
and  if  he  had  no  iifue,  *^  then  to  his  brother  Henry 
**  and  his  firft  and  every  other  fon  in  tail  male/'  &V. 
Now,  if  he  had  given  inftrudions  to  a  conveyancer  to 
draw  his  will,  and  to  make  his  brothers  tenants  for 
life,  and  their  children  tenants  in  tail,  thefe  are  pre- 
dfely  the  terms  in  which  he  would  have  given  fuch 
inftrudions :  and,  in  conftruing  wills,  we  muft  take 
into  confideration  the  fhort  hints  of  the  devifor,  in 
order  to  difcover  his  intention.  To  be  fure,  if  the 
objedion  "  Voltdt  fed  non  dixity*  had  occurred,  it 
could  not  have  been  got  over.  We  could  not  have 
inferted  words  in  a  will,  which  would  have  varied  the 
conftruSion  of  thofe  ufed,  even  if  we  thought  that  the 
devifor  had  intended  to  have  ufed  them :  but  here  the 
intention  is  fufHciently  explained  by  the  words  which 
he  has  ufed.  And  great  weight  is  alfo  due  to  the  fub-^ 
fequent  words,  which  direO:  the  renewal  of  the  life 
cftate  to  be  made  "  by  the  tenant  for  life  }*'  for  they 
can  only  apply  to  the  devifor*s  brothers,  fince  ther^ 
was  no  other  perfon,  who  could  take  a  life  eftate  under 
the  will.  In  fome  of  the  cafes,  indeed,  nice  diftinc^ 
tions  have  been  made  to  whom  the  word  **  heirs** 
flxould  be  applied:  but  without  entering  into  thofe 
niceties,  becaufe  it  is  unneceilary  in  this  cafe,  (where 
the  deviibr's  intention  may  be  colleded  from  different 
parts  of  the  will)  I  am  clearly  of  opinion,  that  on 
tbt  fair  conftruQion  of  the  will,  the  prefent  Lord 

•  Mulgravt 
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Mulgrave  only  took  a  Hfe^eftate,  with  remainder  in 
tail  to  his  iflue. 

5  26.  it  has  been  ftated  that  a  devife  to  a  perfon  Though 
without  any  words  of  limitation^  charged  with  the  pay-   a  l^iymcnt 
mexit  of  a  grofs  fum  of  money,  or  of  debts  or  aimuities,  ^^  **^d^f«L 
creates  an  eflate  in  fee ;  but  it  is  laid  down  in  Collier's   6  Rep.  x6  «. 
Cafej,  that  a  devife  to  a  perfon  to  the  intent  that  with 
the  profits  he  fliould  educate  his  daue^hter ;  or  of  the   B«:on  t.  HiD, 
profits  01  the  land,  pay  to  one  10  much,  and  to  another 
fo  much,  was  but  an  eftate  for  life,  for  he  was  fure  to 
have  no  lofs. 

§27.  William  Lock  being  feifed  in  fee  and  having  Anflcy  r. 
feveral  fons,  and  being  bound  in  an  obligation  that  Cto.Cbtasj. 
40/.  fliould  be  paid  annually  to  his  wife  during  her  life, 
made  his  will  and  thereby  devifed  all  his  lands  by 
feveral  claufet  to  his  feveral  fons,  and  amongft  others 
he  devifed  the  land  in  quefton  to  his  fons  Michael  and 
Henry y  and  added  this  claufe^-^/Z^m,  All  the  houfes 
and  lands  which  I  have  given  between  my  fons  is  to 
this  purpofe,  that  they  all  fhall  bear  part  and  part  alike 
going  out  of  all  my  houfes  and  lands,  towards  the 
payment  of  my  wife's  40/.  per  annum  during  her  life, 
which  I  am  bound  to  pay* 

The  court  refolved  that  an  eftate  for  life  only  pafled 
by  this  devife,  for  it  was  not  devifed  paying  a  fum  in 
grofs,  but  that  every  one  fhould  pay  out  of  his  part 
towards  the  40/.  to  his  wife ;  which  was  quq/i  an 
annual  rent  out  of  the  profits  of  the  land,  and  no  fum 
^  grofs,  and  therefore  no  fee  was  given. 

§28.  A  perfon 


Merfon  v."*  §  28.  A  perfon  gave  all  his  lands,  tenements,  an(j 

2Aik.j4u      mcffuagcs  whatfoever,  after  debts  and  legacies  paid^ 

and  funeral  expences  were  difcharged,  to  J.  M.  It 
was  faid  by  Mr.  Forte/cue  M.  R.  that  where  a  grofs  fum 
was  to  be  paid  out  of  the  lands,  it  gave  a  fee  to  the 
devifee  of  thofe  lands  j  but  herd  the  debts  were  not 
at  all  events  charged  upon  the  real  eftate,  but  onlj 
Contingently,  if  the  perfoilal  eftate  fiiould  be  deficient ; 
and  therefore  did  not  come  up  to  the  cafes  cited  of  a 
grofs  fum  to  be  paid  out  of  land,  and  confequently 
gave  no  more  than  an  eftate  for  life  to  the  devifee. 

s  §  29.  It  has  been  laid  down  in  two  modism  cafes, 

that  where  the  payment  of  a  grofs  fum  of  money,  or  of 

>  '  debts  and  leg^ies,  is  charged  on  the  eftate  devifed, 

and  not  on  the  devifee,  fuch  a  charge  vsriil  not  operate 
fo  as  to  give  the  devifee  an  eftate  in  fee  j  and,  there- 
fore, if  no  words  of  limitatiq|i  are  added,  he  will  only 
take  an  eftate  for  life. 

Dcnnv.  Mel-       c  ^q^  ^  perfon  devifed  as  follows  : — I  give  and  dc- 

lor,  5  Term         ./  v%  n  c  • 

Ktp.558.  vue  unto  N.  Lifter  all  that  ^ny  cuftomary  eftate,  ^c. — 
yiii.  an  the  reft  of  my  lands,  tenements,  and  hereditaments, 
either  freehold  or  copyhold  whatfoever  and  wherefo^ 
ever>  and  alfo  all  my  goods,  chattels,  and  perfonal 
eftate^  of  what  nature  or  kind  foever,  after  payment  of' 
lay  juil  debt-s,  and  funeral  expences,  I  give,  devife^ 
and  bequeath  the  fame  unto  my  wife  Si//iJy  Carr^  and 
jtppointed  her  fole  executrix.  The  queftion  was,  whcf* 
ther  Sj^y  Carr  took  an  eftate  in  fee,  or  only  for  life. 


Lord 
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;     Xgofd  K^nyfH  faidj  that  "where  a  devife^  is  directed 

to  pliy  aa^  inniiail  rcat  charge,  or  a  foUd  fuin  to  au« 

other  p^iiiHi,  out  ^  the  eftate  devifed^  it  had  beea 

frgpgrly  deqided  that  the  deyi|ee  ihpuld  tai^  a  fec» 

becitife  hi  .might  hi  a  k>fer>  unlefs  the  ^te  in  bis 

hands  were  kt  lU  ev^ts  fuf&cifcnt  to  enabte  him  to  bear 

thofe  charges.     Where  a  ^im  o£  ixxom^y  ^as  giveD,  it 

might  be  pay^bk  befoiii  the  ren6  becaibe  due }  and 

.ivhere  an  annual .  charge    wa?  made  on  the  elUtif 

it    might  continue  beyond  the  life  of  the  d^ifee, 

;md,  therefore,  it  was  neceiTary^  in  both  thofe  cafe8> 

.that  the:  de.vifi^  fhoiild  have  a  pentaanent  fuad.    This 

cafe  had  been  compared  to  that  oi  DO0  y.  Richards^  Antcckii, 

but  there  the  words  were,  '^  my  legacies  and  funeral 

^^  exj^nces  being  tbereout  paid;"   which  imported, 

that  thofe  fums  were  to  be  paid  by  the  tlevifee  out  of 

the  intered  givai  to  her ;  and  if  ihe  had  died  ijbm^ 

diately  after  the  devifor^  and  had  only  taken  a  life 

eftate,  the  fund  out  of  which  ihe  was  to  bear  thofe 

chai^ges  nHght  have  failed.    The  court  was  therefore 

compelled  to  make  that  decifion,  and  he  was  now  per- 

fe&ly  fatisfied  with  it^    But,  in  this  cafe,  the  words  of 

the  will  are^  ^^  after  paymtet  of  my  juft  debts  aiid 

"  funeral  expences/'     Now,  fuppoiing  the  devifor 

had>  in  the  beginning  of  the  will,  charged  his  debtfe 

9«id  funeral  expraoss  oA  his  real  eftate,  and  had  theO), 

after  a  feries  of  limitations,  devifed  to  his  wife,  in  the 

words  now  ufed,  it  could  not  have  been  contended, 

that  fuch  a  charge  on  the  real  eftate  would  have  pafled 

the  fee  to  his  wife  ;  and.  if  not,  the  place  in  which  the 

fame  words  were  introduced  could  not  vary  the  quef« 

tioB» 
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tion.  He  admitted,  that  the  real  eftate  iras  charged 
with  the  payment  of  debts  and  funeral  expences,  if  the 
perfonality  was  not  fufEcient  for  that  purpofe,  but 
there  were  no  words  charging  the  eftate  in  the  hands  of 
the  wife  with  the  payment  of  thofe  dd>ts.  This,  there- 
fore,  eflentially  differed  the  prefent  cafe  from  that  of 
D$e  V.  Richards  ;  for  there,  the  debts  were  to  be  paid 
by  the  devifee,^  and  were  a  charge  on  the  eftate  m  his 
hands ;  whereas  here,  the  debts  were  no  charge  on 
the  devifee. 

Judgment  was  given,  that  Siffily  Carr  took  only  an 
eftate  for  life, 

1  Bof.  &  PuL        On  a  writ  of  error  in  the  Exchequer  Chamber,  this 
Jtcp.  558.       judgment  was  reverfed,  upon  the  ground,  that  the 

words,  all  the  reft  of  the  real  eftate,  created  an  eftate 

in  fee« 

Upon  a  writ  of  error  in  the  Houfe  of  Lords,  the 
following  queftion  was  put  to  the  Judges :— **  What 
*•  eftate  the  devifee,  Siffily  Carr^  took  in  the  premifes 
*^  in  queftion  ?''  iVnd  the  Judges  having  taken  time  to 
confider  the  faid  queftion,  the  Lord  Chief  Baron  of 
the  Court  of  Exchequer  delivered  their  unanimous 
opinion,  that  Sifftfy  Carr  took  an  eftate  for  life  in 

■ 

the  premifes  in  queftion*  Whereupon  the  judgment 
of  the  Court  of  Exchequer  Chamber  was  reverfed, 
and  the  judgment  of  the  Court  of  King's  Bench 

afgrm^d, 

§  31.  Previous 
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5  31.  Previous  to  the  hearing  of  this  cafe  in  the 
Houfe  of  Lords,  the  following  cafe  was  determined 
by  the  Court  of  King's  Bench,  in  conformity  to  the 
do£trine  laid  down  by  that  court  in  the  preceding 
cafe. 

^  9t.  A  perfon  made  his  will  in  thefe  words:—   DocT.AOca^ 

8  Term  R 

As  to  what  real  and  perfonal  eftate  it  hath  pleafed  Al«  ^^^ 
mighty  God  to  blefs  me  with,  I  give  and  difpofe  of  the 
fame  as  foUoweth.  Firft,  my  will  is,  that  all  my  debts 
and  funeral  expences  be  juftly  paid  off  and  difcharged 
out  of  my  perfonal  eftate,  and  if  the  fame  fliall  fall 
Ihort^  I  do  hereby  charge  my  real  eftate  with  the  pay- 
ment  of  the  fame*  I  do  hereby  give  and  devife  all 
my  meffuages,  lands,  tenements,  and  hereditaments 
whatfoever,  fituate,  lying,  and  being,  bfc.  ^c.  unto 
William  Allen  of  S.,  fon  of  Thomas  Allen  of  S.  aforc- 
faid,  deceafed.  The  queftion  was^  What  eftate  paffed 
by  thefe  words?  And  Lord  Kenyon  faid,  that  the 
debts  were  not  at  all  events  charged  upon  the  real 
eftate,  but  only  contingently,  if  the  perfonal  eftate 
fliould  not  be  fufficient,  and  therefore  did  not  come 
up  to  the  cafes  cited  of  a  grofs  fum  to  be  paid  out  of 
land,  and,  confequently,  gave  no  more  than  an  eftate 
for  life  to  the  devifee.  Judgment  was  given  accord- 
ingly- 

§  33*  It  has  been  ftated  in  a  former  chapter,  that  Oraa  Aa* 

a  devife  of  land,  charged  with  an  annual  payment  to  theTifc  "f*^ 

a  third  perfon  for  life,  creates  an  eftate  in  fee :  but  it  Jij^  I>«Wfee, 
1$  Otherwife^  where  ;he  annual  payment  is  only  to  con-       '    ' 

ti»uc 
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tipue  dnriag  the  life  of  the  perfon  to  vhom  the  land 
is  devlTed* 

Ager  ▼.Pool,       §  34.  A  perfon  devifed  to  Z).  his  wife,  yielding  and 

paying  therefor  yearly  during  her  natural  life  to  the  right 
heirs  of  his  father  forty  {hillings,  tffc.  The  court  was 
of  opinion,  that  i).  tooksmly  an  eltate  for  life*. 

The  word  §  35,  It  has  been  Hated  in  a  former  chapter,  diat 

defcriptivc^of  Ae  word  eftate  will  create  a  fee^fimple,  when  it  ap- 
local  Situa-      pgars  to  have  been  ufed  by  a  teftator  to  denote  all 

his  interefl:  in  the  lands  devifed*  But  where  it  ap« 
.pears  to  have  been  defcriptive .  of  the  local  fituation 
of  the  lands  devifed,  it  will  then  pafs  only  an  eftate 
for  life, 

Chefter  ▼.  §3^*  Upon  an  appeal  to  the  King  in  council  from 

^i'?)5'''  a  decree  made  in  the  ifland  of  jinti^ua^  the  cafe  was— 

aperfen,  having  real  and  perfonal  eftate^  gave  and 
bequeathed  one-third  part  of  all  his  eftate  whatfoever 
to  his  wife  Ann  -,  and  deviled  to  his  fon  JoAn^  and  to 
his  heirs,  two- thirds  of  all  his  real  and  perfonal  eftate* 
•It  was  determined  by  Lord  Raymond^  Sir  Jofipb 
.  Jdtyll^  and  Lord  Chief  Juflice  -Eyr^,  that  the  wife  took 
only  an  eftate  for  life,  the  word,  eftate  being  rather  a 
defcription  of  the  thing  itfelf,  than  of  the  teflator's 
intereft  in  it ;  and  by  the  next  claufe,  it  appeared, 
that  where  the  teftator  intended  to  give  a  fee,  there 
he  took  care  to  add  the  word  heir»,  to  the  word 
pflate. 


§  37*  ^  P^^' 


^ 
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§  37.  A  perfon  having  devifed  bis  eftate  to  his  re-  Rogen  n 
phew  Thomas  Hutton  and  his  heirs,  added  thefe  words  j  Anfrew't 
"  and  if  my  faid  nephew  fhall  have  no  iffue  male,  thw  '^^P*  **®» 
''  my  faid  edate  fhall  go  to  the  daughter  or  daughters 
**  of  my  brother  Richard^  and  to  the  daughter  or 
^'  daughters  of  my  brother  MatbeWj  remainder  to  his 
"  right  heirs.'*  And  the  queftion  was,  whether,  by 
the  devife  of  the  eftate  to  the  daughters  of  Richard 
and  Mathewj  an  eftate  in  fee,  or  for  life,  pafled? 
The  court  was  clearly  of  opinion,  that  an  eftate  for 
life  only,  paftcd  to  the  daughters ;  for  as  it  was  argued, 
that  although  in  grants,  and  alfo  in  wills,  the  word 
eftate  was  fufEcient  to  carry  a  fee,  yet,  in  this  cafe, 
where  the  confequence  was  the  difinheriting  an  heir  at 
law,  a  fee  fhould  not  pafs  thereby,  unlefs  the  intent 
of  the  teftator  was  very  plain  and  apparent  for  that 
purpofe.  That  the  intent  was  not  fo  apparent,  as  to 
force  the  court  to  put  fuch  a  conftru^on  on  the  devife 
to  the  daughters,  as  was  infifted  on ;  but,  on  the  con- 
trary, from  the  contexture  of  the  whole  will,  it  feemed 
plain  that  the  word  eftate  was  always,  and  particularly 
in  the  devife  in  queftion,  ufed  as  defcriptive  only,  and 
fynonymous  with  lands ;  fo  that,  here,  it  would  be 
putting  a  force  on  it^  to  make  it  carry  a  fee.  And 
befides,  the  devife  over  to  the  teftator'i  heirs,  fliewed 
that  he  thought  he  had  a  farther  intereft  to  difpofe  of 
after  the  devife  to  the  daughters,  to  whom  he  did  not 
feem  to  intend  fo  much  as  an  eftate  tail. 

§38,  The  word  hereditaments  only  creates  an  eftate   Hcrcdita- 
for  life  in  a  will,  for  it  does  not  denote  the  meafure  or  ni«n"on^y 

•  palks  an 

Vo^,  VI,  T  quantity    Eftate  for 

life. 
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5  Term  R.       quantity  of  eftate,  as  it  has  a  proper  and  appropriate 
^    *    '       '    meaning,  and  extends  to  annuities,  advowfons  in  groft^ 

and  many  other  things. 

§  39.  There  are  feveral  other  cafes  where  an  eftate 
for  life  only  has  been  held  to  pafs,  bj  a  devife  whicH 
vill  be  ftated  in  the  next  chapter. 


TITtE 
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Con/iruaion.—Gf  the  Rule  in  Shelle/s  Cafe. 


f  2.  ApfTted  in  Devlfes  of  legal 
Efta$es, 

8.  Though  the  Limitation  to  the 
Hein  be  only  mediate, 

1 1 .  Though  the  Eft  ate  for  Life 
arife  by  Implication. 

13.  jippUed  where  the  IVord  Heir 
in  the  Singular  Number  fs 
ufed. 

1 8.  jind  'Otjhere  there  are  fuper- 
added  Words  to  the  Word 
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23.  And  to  Devifes  of  Tnifl 
EJiates. 
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Tears. 
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or  Children^ 


40.  Where  Words  of  Explanation 

are  added  to    the  Word 

Heirs, 
46.  Where  Words  of  Limitation 

are  added  to    the    Word 

Heir, 
49.  Heirs   with   Words    limiting 

an  EJlate  of    a  different 
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52.  Where  the  Word  Iffut  is  ufed 

VJith  Words  of  Limitation  m 
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quire  a  different  Conflruc^ 

tton, 
60.  JVhere  a  Truft  is  created  and 

a  Conveyance  direSed, 
69.  Where  the  Eftates  are  of  dif- 
ferent Natures, 
73.  Cafe  of  Perrin  v,  Blake* 
75.  Conclufion, 


Seftion  i» 


^TpHE  rule  laid  down  in  Shelley*s  cafe,  of  the  origin   jj^  ^^  ^  j- 

and  nature  of  which  an  account  has  been  already 
given,  having  been  eftabliflied  for  purpdfes  of  general 
utility,  has  been  adopted  in  the  conftruflion  of  devifes, 
as  well  as  in  that  of  deeds.  But  it  bdng  a  principle  of 
Jaw,  that  the  intention  of  the  teftator  is  to  be  the  chief 

Y  a  guide 
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guide  in  the  expounding  of  devifes  ;  it  has  been  often 
doubted  how  far  the  application  of  this  rule  fhould 
be  extended,    in   contradi^on  to  the  intention  of 
the  teftator. 


Applied  in 
Dcvifcs  of 
legal  Eftates. 


§  2.  It  has,  however,  been  uniformly  determined  in 
all  cafes  of  devifes  of  legal  eflates,  that  wherever  lands 
are  given  to  a  perfon  for  life,  or  for  any  greater  eftate, 
with  an  immediate  remainder  to  the  heirs,  or  heirs  of 
the  body  of  fuch  devifee,  the  words,  **  heirs,"  or 
**  heirs  of  the  body,**  fliall  operate  as  words  of  limi- 
tation ;  and  give  the  devifee  an  eilate  in  fee,  or  in 
tail. 


Rundale  t. 
£clty, 
Cart.  170. 


§  3.  A  perfon  deviied  lands  to  his  fon  Johrtj  to 
hold  to  the  faid  John  for  life ;  and  after  his  deceafe 
then  to  the  ufe  and  behoof  of  the  heirs  males  of  his 
body ;  and,  for  default  of  fuch  iffue  to  Robert  and  the 
heirs  males  of  his  body.  It  was  refolved,  that  thefe 
words  created  an  eflate  tail,  as  well  in  a  will,  as  in  any 
other  conveyance.  The  eflates  could  not  (land  toge- 
ther ;  but  the  eftate  for  life  was  fwallowed  up  in  the 
eftate  tail :  and  the  fame  rule  held,  where  an  eftate  of 
freehold  was  limited  to  a  man  for  life,  remainder  to 
the  heirs  of  his  body  }  it  was  an  eftate  tail  in  a  dcvifc 
as  well  as  in  a  deed. 


§  4*  Although  it  ftiould  appear  from  other  circum« 
ftances,  befides  an  exprefs  devife  for  life,  that  the 
teftator  did  not  intend  to  give  the  firft  devifee  a  greater 
eftate,  fuch  as  a  p  ^wer  to  fettle  a  jointure,  with  the 
concurrence  of  trufteesj   or  an  interpofed  eftate  to 

truftees 
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• 

truftees  to  preferre  contingent  remainders ;  or  a  claufe»  / 

that  the  devifee's  eftate  fhould  be  without  impeachment 
of  wafte ;  yet  the  courts  have  applied  the  rule,  and 
given  the  devifee  an  eftate  of  inheritance. 

$  5.  A  perfon  devifed  lands  to  truftees  and  their  Broughton  r. 
heirs,  to  the  intent  and  purpofe  that  they  fhould  permit  ^  Ld/Raym. 
and  fuBfer  A.  to  receive  and  take  the  rents  and  profits  ^73* 
for  and  during  the  term  of  his  natural  life ;  and  after 
his  deceafe  fhould  fland  feifed  of  the  fame  lands  to  the 
ufe  of  the  heirs  of  the  body  of  A.  with  a  provifo,  that 
the  truftees  and  A.  might  make  a  jointure  for  his  wife. 
It  was  determined,  fir  ft,  that  this  devife  pafled  a  legal,  J'^^- 1>«  c*  '^ 
and  not  a  truft  eflate.    And,  fecondly,  that.  A  took 
an  eftate  tail. 

C  6.  Lands  were  devifed  to  B.  for  life,  without  im-   Papillon  t. 
peachment  of  wafte;  remainder  to  truftees  and  their   jp^Wmi. 
heirs  during  the  life  of  B.  to  fupport  contingent  re-  47'- 
mainders,  remainder  to  the  heirs  of  the  body  of  B.j 
remainder  over. 

Sir  Jofepb  Jekyll  was  of  opinion,  that  an  eftate  for 
life  only  pafled  to  J?.,  with  remainder  to  the  heirs  of 
his  body,  by  purchafe.  But,  upon  an  appeal  to  Lord 
Kingy  he  faid  the  remainder  to  the  heirs  of  the  body 
of  B.  was  within  the  general  rule ;  and  muft  operate 
as  words  of  limitation,  and  confequently  create  a  vefted 
eftate  tail  in  £.;  and  that  the  breaking  into  this  rule  Tfmm  ▼. 
would  occafion  the  utmoft  uncertainty.  ^'  ^" 

Ta  S  7.  A  Perfon 


3«6 
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S  J',  A  perfon  devifed  in  thefe  words ;  "  I  give  to  my 
loving  brother  G.  5.  and  the  heirs  of  his  body,  the  male^ 
having  preference  as  aforefaid^  and  fucceeding  accord- 
ing to  their  births,  and  to  preferve  contingent  remain- 
ders from  being  barred  during  the  life  of  the  faid  G.  S. 
I  give  the  faid  eflates  and  farms  to  my  faid  friend  Dr.  R. 
and  on  failure  of  ifTue  of  the  faid  G.  S.  I  give  the  faid 
eftates  and  farms  to  my  niece  M.  C*' — The  court  re- 
ferred to  Lord  King's  opinion  in  Papilhn  v.  Voice ,  that 
the  limitation  to  truftees  did  not  control  the  eflate  tail, 
and  declared  that  G.  S.  was  intitled  to  an  eflate  tail. 


Ttougli  the 
JLimitation  to 
the  Heirs  be 
only  mediate. 


S  8.  Where  the  remainder  to  the  heirs,  or  heirs  of 
of  the  body,  of  the  devifee  for  life,  is  only  mediate, 
by  the  interpofition  of  fome  other  eftate ;  the  devifcc 
will  take  an  eftate  in  fee  or  in  tail,  in  remainder,  to 
take  efie£t  in  pofleilion,  upon  the  determinatioii  of  the 
interpofed  eftate ;  and  the  eftate  for  life  is  not  merged 
in  the  remainder. 


Coulfon  Tr 
Coulfon^ 
2  Atk.  247, 


§  9.  Robert  Bromley  being  intitled  to  a  reverfion  in 
fee  in  certain  lands,  expedant  on  the  death  of  Eliza- 
beth Fdjierj  devifed  the  fame  to  Robert  Cwlfon  for  life; 
remainder  to  truftees  during  his  life,  to  preferve  con- 
tingent remainders  j  remainder  to  the  heirs  of  the  body 
of  the  faid  Robert  Coulfon;  remainder  over.  The 
queftion  was,  what  eftate  Robert  Coulfon  took  imder 
this  devife?  The  cafe  having  beeii  fcnt  by  the 
Court  of  Chancery  to  the  Court  of  King's  Bench,  the 
Judges  of  that  court  fent  the  following  certificate.— ^ 
*'  We  have  heard  counfel  in  the  queftion  referred  by 
"  yoiir  Lordfhip  to  us  j  and,  ^s  it  appears  by  the  ftatc 
12  "  of 
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^'  of  the  cafe,  there  is,  after  the  determination  of  the 
eftate  for  life  of  Robert  Coul/ony  a  devife  to  J.  B. 
and  R.  R.  and  their  heirs,  for  and  during  the  life  of 
Robert  Coulfon  ;  we  are  of  opinion,  that  by  reafon . 

**  of  the  remainder,  interpofing  between  the  devife  to 

*'  Robert  for  life  and  the  fubfequent  limitation  to  the 
heirs  of  his  body,  the  faid  Robert  took  an  eftate  for 
life,  not  merged  by  the  devife,  to  the  heirs  of  his 
body;  but  by  that  devife  an  eftate  tail  in  remaindei* 

"  veftcd  in  the  faid  Robert.** 

Againft  this  certificate  the  counfel  dted  2  Roll.  Ab.   Forreft  MSS. 
41 8«  pU  4,  5.  to  prove  the  remainder  to  the  heirs  of 
the  body  contingent ;  but,  after  looking  into  the  book. 
Lord  Hardwicke  paid  no  regard  thereto ;  and  decreed 
according  to  the  Judges'  opinions. 

S  10.  Stifan  Jolland  devifed  certain  lands  to  the  tlfe   Hcdgfon  v. 
and  behoof  of  her  fifter  Elizabeth,  the  wife  of  Jobn   ^"^^^^'■*^* 

-^  Doug.  337. 

Belchier,  and  her  affigns,  for  and  during  the  term  of  3  ^^^  P^rU 
her  natural  life  ;  and,  after  the  determination  of  that 
eftate,  to  the  ufe  of  JVilliam  Arnold  and  Ifaac  Peri'- 
Tungton,  and  their  heirs,  during  the  life  of  the  faid 
EliTuibetb ;  upon  truft  to  preferve  the  contingent 
ufes  and  eftates  therein  after  limited  from  being 
defeated  or  deftroyed  j  and  for  that  purpofe  to  make 
entries  and  bring  a&ions,  isfc.  and  from  and  after  her 
deceafe,  then  to  the  ufe  and  behoof  of  the  heirs  of  the 
body  of  the  faid  Elizabeth  lawfully  iffuing ;  and,  for' 
want  of  fuch  iflue,  to  the  ufe  and  behoof  of  her  fitter 
Catherine  Jolland  fpinfter,  in  the  fame  words  as  are 
ufed  in  the  devife  to  Elizabeth.  Elizabeth  Belchier 
died  in  the  lifetime  of  the  teftatrix ;  leaving  iffue  one 

Y  4  daughter. 


5i8  T/ViSf  XXI VIII.     Devife.    Cb.xW.  §  to. 

daughter^  Catherine  Belcbier :  Upon  the  death  of  the 
teftatrixy  Catherine  Jolland  (who  married  one  Hodgson) 
fuffered  a  recovery  of  the  premifes.  A  queftion  hav- 
ing arifen  in  the  Court  of  Chancery  refpefiing  the 
con(tru£tion  of  this  will,  a  cafe  was  made  for  {he 
opinion  of  the  Judges  of  the  Court  of  King's  Bench, 
upon  the  following  queftions : — "  Firft,  Whether  Ca* 
*'  therine  Belcbier,  the  daughter  of  Elizabeth  Belcbier^ 
*^  took  any  knd  what  eftate  under  the  will  of  Su/an 
<«  Jolland?— Audi  fecondly.  What  eftate  Catherine 
"  Hodgson  (late  Jolland)  took  under  the  faid  will  ?" — 
The  Judges  of  the  Court  of  King's  Bench  gave  their 
opinion  in  the  following  words  : — "  If  Elizabeth  Bel^ 
^'  cbier  would  have  taken  an  eftate  tail,  in  cafe  fhe 
*'  had  furvivcd  the  teftatrix,  we  think  by  her  dying 
*'  before  the  teftatrix,  it  is  a  lapfed  devife;  and 
*'  Catherine  J  the  daughter  of  Elizabeth  ^  can^take  no- 
«  thmg." 

**  As  to  the  queftion,    whether  Elizabeth  would 

<^  have  taken  an  eflate-taii,   whatever  our  opinions 

*^  might  be  if  the  cafe  were  new,  we  think  as  the  cafe 

'*  of  Coulfon  V.  Coulfon  is  literally  the  fame,  the  precife 

**  queftion  ought  not  to  be  again  litigated;  and  by 

'•  that  authority  we  are  bound  to  fay  in  the  words  of 

'^  the  certificate  in  that  cafe,  that  as  it  appears  by  the 

**  ftate  of  the  cafe,  that  there  is,  after  the  detennina-^ 

*  **  tion  of  the  eftate  for  life   to  Elizabeth  Belcbier j  a 

**  devife  to  William  Arnold  and  Ifaac  Pennington^  and 

'*  their  heirs,  for  and   during  the  life  of  Elizabeth 

*'  Belcbier^  we  are  or  opinion  that  Elizabeth  Belcbier^ 

^^  if  ihe  had  furvived  the  teftatrix,  would  have  taken 

13  **  an 
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**  an  eftate  for  life  in  the  premifes  devifed  to  her,  not 
**  merged  by  the  devife  to  the  heirs  of  her  body,  but 
^^  by  that  devife  an  eftate  tail  in  remainder  would  have 
**  vefted  in  the  faid  Elizabeth  ;  confequently  Catherine 
*'  Belchier^  the  daughter  of  EUxdbeth^  took  no  eftate 
"  unnder  the  will  of  Sufan  Jolland :  but  Catherine 
**  Hodgson  J  late  Catherine  Jolland^  took  an  eftate  for 
••  life  in  all  the  devifed  'premifes,  not  merged  by  the 
**  devife  to  the  Jieirs  of  her  body ;  but  by  that  devife 
*^  an  eftate  tail  in  remainder  vefted  in  the  faid  Catherine 
^  Jolland:' 

The  Lord  Chancellor  having  decreed  in  conformity 
to  this  certificate,  an  appeal  was  brought  in  the  Houfe 
of  Lords  J  and  the  following  queftions  were  put  to  the 
Judges ;    Firft,    **  Whether   Catherine  BelchieTj    the 
«  daughter  of  Elizabeth  Belchier,  took  any  and  what 
«*  eftate  under  the  will  of  Su/an  Jolland?*'  Secondly, 
**  What  eftate  Catherine  Hodgson^  late  Jolland^  took 
**  under  the  laid  will  ?"  And  the  Lord  Chief  Baron  of 
the, Exchequer  having  delivered  the  unanimous  opinion 
of  the  Judges  prefent,    upon  the  firft  queftion,  that 
Catherine  Belchier  took  no  eftate  under  the  will  of 
Sufan  Jolland ;  and,  upon  the  fccond  queftion,  that 
Catherine  Hodgson^    late  Jolland^   took   an  eftate  for* 
life  in  all  the  premifes,  not  merged  by  the  devife  to  the 
heirs  of  her  body;  and  that  by  that  devife-  an  eftate 
tail  in  remainder  vefted  in  the  faid  Catherine  Jolland : 
it  was  ordered  and  decreed,   that  the  appeal  fliould   Thong  r. 
be  difmiffed,  and  the  decree  therein  complaimed  of  f  3^^  Rep, 
affirmed.  313. 

S  "•  Though 
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Though  the  §  '  ^  •  Though  no  eftatc  for  life  be  exprefsly  de* 

EfUtc  for  Life  vifed    but  only  arifes  by  implication,  yet  the  rule  will 

arifc  by  Am-  ^  '  '         *  '   ' 

plication.  be  applied. 


Hayes  t. 
Foord, 
a  Black  R. 
698. 


«c 


<c 


cc 


cc 


§12*  Jdbn  Foorde  made  his  will,  having  then  twd 
fons,  Rawlinfon  and  William^  and  a  brother  Nicholas  ; 
who  had  then  alfo  two  fons,  James  and  Nicholas :  and 
gave  his  real  eftate  to  his  eldeft  fon  Rawlinfon^  at  his 
age  of  twenty-three,  "  to  enjoy  the  whole  during  his 
life.  And  the  whole  cftate  (of  which  he  is  only 
tenant  for  life)  fhall,  after  his  deceafe,  go  to  his 
elded  fon  that  fhall  be  then  living  ;  and  if  he  dies 
without  any  fon  or  fons  to  enjoy  it,  (of  which  none 
*'  are  or  (hall  be  tenants,  but  while  they  live  to  enjoy 
*'  it,)  that  then  it  Ihall  come  to  his  brother  William 
^^  Foorde  during  his  life,  and  to  any  of  his  heirs  males 
*'  during  their  lives,  and  no  longer ;  and,  if  they  die 
*'  without  iffue  male,  then  to  the  heirs  males  of  mj 
brother  Nicholas  Foorde' s  fonsj  and  to  any  of  their 
heirs  males  during  their  lives,  'of  which  none  of  them 
are  tenants  any  longer,  nor  fhall  it  be  in  any  of  their 
*'  powers  to  fell,  difpofe,  or  make  away,  any  part  or 
**  the  whole  of  it) ;  and,  in  cafe  they  all  die  without 
"  heirs  male,   then  it  is  to  go  to  the  next  of  kin  of 


cc 


cc 


cc 


4C 


me. 


» 


At  the  fame  time  and  with  the  fame  folemnities,  the 
teftator  publifhed  a  fchedule  referred  to  in  the  faid 
will  J  and  which  the  fpecial  verdifl:  foimd  to  be  part 
of  his  will,  containing  a  very  particular  account  of  all 
his  real  and  perfonal  eflate ;  the  title  to  which  fchedule 
was;^  in  thefe  words :— "  An  account,  how  I  difpofe  of 

^  my 
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my  eftate  to  my  fon  RawUnfon  Foordcy  as  foUoweth; 
he  paying  his  mother  out  of  my  real  eflate  the  fum 
15/.  per  annum^  during  her  life,  and  24  L  per  annum 
Out  of  my  mortgages ;  and  then  all  to  revert  to  my 
^^  fon  Rowley  Foorde  during  his  life,  and  after  his  death 
^^  to  his  fons ;  and  for  want  of  fons  to  his  brother 
*^  William  Foorde  during  his  life,  and  after  his  death 
^  to  his  fons ;  and,  for  want  of  fons  to  his  brother 
•*  William  Foorde  during  his  life,  and  afterwards  to 
'*  William  Foorde\  eldeft  fon,  and  for  want  of  his 
^  having  fons  to  my  brother  Nicholas  Foorde^ s  fons ; 
•*  and  for  want  of  any  eldeft  fons,  to  my  eldeft  fon's 
•*  daughters,  and  fo  to  the  next  of  kin/* 

RawUnfon  and  William^  the  two  fons  of  the  teftator, 
died  without  iftue  male.  Jamesy  the  eldeft  nephew 
died  before  William  the  fon;  and,  upon  William'^ 
death,  Nicholas  the  youngcft  nephew  entered  and  fuf- 
fcred  a  recovery. 

On  this  fpecial  verdifl:  the  queftion  was,  whether 
Nicholas  the  nephew  took  an  eftate  for  life  or  in  tail, 
under  the  will  and  fchedule.  The  Court  of  EJng's 
Bench  in  Ireland  was  of  opinion,  that  he  took  only 
an  eftate  for  life. 

Upon  a  writ  of  error,  Lord  Mansfield  delivered  the 
Opinion  of  the  court — "  That  the  only  doubt  was, 
"  whether  by  the  words  of  the  will  Nicholas  the 
"  nephew  of  the  teftator,  took  any  eftate  by  impHca- 
"  tion  ?  That  this  doubt  was  removed  by  the  fchedule, 
**  which  exprefsly  gives  an  eftate  to  the  fons  of  his 

"  brother 
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"  brother  Nicholas  Foorde.  That,  therefore,  Nicholar 
^^  the  nrphew  took  an  eftate  for  life  bj  implication^ 
<^  thus  explained  }  which  being  conjoined  to  the  eftate, 
^^  exprefsly  given  to  his  heirs  males,  will,  by  the 
^^  known  rules  of  law,  giv«  him  an  eiftate  in  tail  mate/^ 


Applied  §  ^  3*  Although  the  limitation  be  to  the  hdr,  in  the 

Word  Hcli%     fingular  number,  yet  the  rule  will  be  applied,  4nd  the 
in  the  Singu.    £j(t  devifee  will  be  conftrued  to  take  an  eftate  tail. 

iar  N  umbej^ 
is  ufcd.  '""'^ 

Burlcy'sCafc,       S  H-  Thus,  Lord /f^xif  iays,    it  was  adju4gcd  in 
I  Vent.  230*^    ^2  Eliz.  that  a  devife  to  ji.  for  life,  remainder  to  the 

next  heir  male,  and,  for  default  of  fuch  heir  male^ 
then  to  remain  over,  was  an  eftate  tail. 

Wilkinsvi,  §  i5«  -A  perfon  devifed  lands  to  his  youngefl;  fon 

Wljiting,        for  ever,  and,  after  his  death,  to  the  heir  male  of  his 

1  Rdl.  Ab.  ,    ^ 

836,  body  for  ever,  and,  for  default  of  fuch  heir  male,  to 


2  Vern*  ^^lA^.    ^*  ^s  eldeft  fon  for  ever.     It  was  refolved,  that  the 

youngeft  fon  took  an  eftate  tail. 


a  Vcrn,324. 


Miller  V. 


§  1 6.  Thus,  in  a  cafe  cited  by  Mr.  Robin/on^  where 
Seagrave»  there  was  a  devife  to  Serjeant  Miller  and  his  wife  for 
^^  ■       '       their  lives,  remainder  to  the  next  heir  male  of  their 

two  bodies^  it  was  held,  that  this  was  a  devife  in  tail ; 

for  i,  devife  to  the  heir  male  is  a  devife  in  tail,  imlefs 

there  are  words  of  limitation  fuperadded,   fo  as  to 

Infra.  bring  it  within  the  reafbn  of  Jrcher^s  cafe.     But  the 

words,  "  firfl,  next,  or  eldeft,"  or  any  like  words  fu- 
peradded, made  no  difference. 

S  »7-  Sir 
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§  1 7,  Sir  T.  Trollop  devifed  the  manor  of  A.  to  his  Dubber  t. 
firft  fon  William  for  life,  remainder  to  the  heirs  males  of  T'^^^^   5 
his  body,  remainder  to  his  fecond  fon  Thomas  for  life,   Amb.  45 j. 
and,  after  his  death,  to  the  firft  heir  male  of  his  body. 
The  court  held,  that  the  words,  "  heir  male,'*  were  to 
be  underftood  coUedively,  and  that  Thomas^  the  fecond 
fon,  took  an  eflate  tail ;  it  appearing,  that  fuch  was 
the  teflator's  intention  by  the  other  devifes.     And  this 
ftood  diftinguifhed  from  Archer's  cafe,  no  limitatioa 
being  fuperadded  to  the  words  "  firfl  heir  male  ;*'  and 
the  word  "  firft  "  fhould  be  underftood  firft  in  order 
of  fucceilion  from  time  to  time. 


§  1 8.  A  devife  to  the  heirs,  or  heirs  of  the  body  of  ^nd  airo 
a  prior  devifee  for  life,  with  fuperadded  word^  of  li*  ^^^p  *^ 
mitation,  will  be  conftrued  within  the  rule  in  &beUe/%  ded  Words  t^ 

|.  the  Word 

«^^*  ••  Hcin." 

5  1 9*  A  perfon  devifed  to  Nicholas  Lifle  for  his  life,  Ooodrleht  v 
and,  after  the  deceafe  of  the  laid  Nicholas j  £e  devifed  Pullyn» 
the  fame  unto  the  heirs  males  of  the  body  of  the  &id   1^37.' 
Nicholas  lawfully  to  be  begotten,  and  his  heirs  -for  *  ^'^  729- 
ever ;  but,  if  the  bSA  Nicholas  fhould  happen  to  die 
without  fuch  heir  male,  then  he  devifed  over.    The 
Judges  were  all  of  opinion,  that  this  was  an  eftate  tail 
in  Nicholas :   and  they  held,  that  if  the  fubfequent 
words  relied  cm  as  his^  and,  if  he  died  without  fucb 
heir  male^  were  not  fufEcient  to  reftrain  and  alter  the 
operation  of  the  words  "  heirs  malesy'  and  fo  qualify 
them  as  to  make  them  a  defcription  of  the  perfon ;  and 
that  tl^  operation  of  plain  and  clear  words,  and  a  fet- 
tled rule  of  taw,  fhould  not  be  defeated,  or  broke  into, 

by 
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by  uncertain  or  doubtful  words,  whkh  they  took  the 
hfk  at  leaft  to  be. 

%  20.  The  following  cafe  was  fent  by  the  Lord 
Keeper  to  the  Judges  of  the  Court  of  Common  Fleas 
for  their  opinion : 


Legate  t. 
Scwdl,  I  P, 
Wm».  87. 


Minfhull  r. 
MinOiuU, 
1  Atk.4ii. 


George  Legate  devifed  his  lands>  in  default  of  iflue 
of  his  own  body,  unto  his  nephew  William  Legate^  for 
and  during  the  term  of  his  natural  life,  and,  after  his 
deceafe,  to  the  heirs  male  of  the  body  of  his  faid  ne- 
phew lawfully  to  be  begotten,  and  the  heirs  males  of 
the  body  of  every  fuch  heir  male,  fcverally  and  fuccef- 
fively  as  they  (hould  be  in  priority  of  birth ;  and,  for . 
want  of  fuch  iffue,  to  his  brother,  ^c.  Whether  WiU 
Ham  Legate  the  nephew  had  an  eilate  tail  vefled  in  him, 
or  an  eftate  for  life  only,  in  the  lands  to  him  devifed  ? 
Three  of  the  Judges  were  of  opinion,  that  William 
Legate  had  an  eftate  tail  vefted  in  him :  and  Mn  Juftice 
Tracey  certified,  that  he  had  only  an  eftate  for  life. 
Mr.  Peere  Williams  fays,  that  the  court,  appearing  not 
to  be  fatisfied  with  the  certificate  of  the  three  Judges, 
dire£bed  an  ejedment  to  be  brought  in  B.  R«  in  order 
to  have  the  matter  fettled ;  but  that  it  was  faid  the 
parties  agreed,  and  fo  the  quefUon  was  not  determined. 
Yet,  in  2  Vefey  657^  Lord  Hardwicke  fays,  that  Lord 
Cowper  held  himfelf  bound  to  agree  with  the  three 
Jtfdges,  and  fo  decreed^ 


Morris  ▼.  S  ^'»  ^bomas  War  dell ^  feifed  in  fee,   had  iffue  a 

8TcmR.      -d^"g*^t^r  named  Lucretia^  and  by  his  will  devifed 
518.  jthus :—  "  I  give  and  bequeath  unto  my  daughter  £«- 

cretta^ 
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crttia^  wife  of  G.  Andrews^  all  my  plantation,  together 
with  the  negroes,  l^c.  charged,  &fr.  during  the  natu- 
ral life  of  my  faid  daughter.     Item,  I  bequeath  to  the 
heirs  of  the  body  of  my  faid  daughter  Lucreiia^  be- 
gotten or  to  be  begotten,  and  to  his  or  her  heirs  for 
ever,  after  my  faid  daughter's  deceafe,  all  my  before 
-mentioned  plantations,  &fr. ;    but,   for  want  of  fuch 
heirs  of  the  body  of  my  faid  daughter,  I  alfo  give  and 
bequeath  the  aforefaid  premifes,  after  the  deceafe  of 
my  faid  daughter,  to  my  own  next  heirs,  and  their 
heirs,  for  ever.     This  cafe  came  before  the  Privy  Coun- 
cil upon  an  appeal  from  Barbadoes ;  and  the  following 
reafons  were  ufed  in  the  printed  cafe,     "  It  is  a  genc- 
**  ral  rule  of  law,  that,  when  an  cftate  is  limited  to 
^'  one  for  life,  a  limitation  afterwards  to  the  heirs  of 
*^  the  body  of  that  fame  perfon  creates  an  eftate  tail : 
**  and,  though  this  be  in  the  cafe  of  a  will,  there  is  no 
**  reafon  to  depart  from  that  rule  j  for,  if  Lucretia 
**  were  conftrued  to  have  an  eftate  for  life  only,  then 
**  the  remainder  to  the  heirs  of  her  body  would  be" 
**  words  of  purchafe.     And  then,  though  (he  had  fe- 
**  veral  fons,  yet  the  eldeft  only  would  have  been 
**  heir,  and  the  yoimger  fons  would  never  have  taken 
^'  under  that  limitation ;    though  it  was  clearly  the 
^^  teftator's  intention,  that  all  her  fons  fhould  take^  by 
^^  ufmg  the  word  heirs j  in  the  plural  number.    And 
^*  the  fubfequent  claufe,  *  for  want  of  fuch  heirs  of 
**  the  body  of  my  faid  daughter,  to  my  own  next  hdrs 
"  and  their  heirs  for  ever,'  is  a  further  explanation  of 
^'  his  meaning,  that  his  daughter  ihould  take  an  eftate 
•*  tail,  with   a  remainder  to   his  own  right  heirs.-* 
(Signed)  JY.  Fqzakerly^  JO,  Ryder,     This  was  heard 

l^efow 
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before  the  Privy  Council  i8th  March  1730  j  when  it 
was  ruled,  that  Lucretia  took  an  eftate  tail.  The 
Chief  Juftices,  Raymond  and  Eyre^  affifted  at  the  de- 
cifion;  judgment  was  afGrmed.  And  Lord  Kenym 
has  faid,  that,  though  the  above  were  only  the  reafons 
of  the  counfel  in  that  cafe,  they  contained  as  much 
good  fenfe  and  found  law,  as  if  they  had  had  the  au- 
thority of  all  the  judges  oi  England. 


§2  2.  There  are,  however,  fomc  cafes,  in  which 
fuperadded  words  of  limitation  may  controul  the  word 
heirs,  fo  as  to  render  them  words  of  purchafe;  of 
which,  an  account  will  be  given  hereafter. 


And  alfo  to 
Dcvif'es  of 
Truft  Eftatcs. 
Sweetaple  v. 
Bindon, 
Tit,  5,  c.  2. 
f.i8. 


5  23.  In  devifes  of  trufl:  eftates,  the  conftruSion  is 
the  fame  in  the  Court  of  Chancery  as  it  would  be  in  a 
court  of  common  law,  upon  a  devife  of  legal  eftate : 
fo  that  the  rule  in  Shelley*^  cafe  is  there  applied  to  the 
eonflru£tion  of  devifes,  as  well  as  at  law. 


Bale  V.  Cole- 
man,  i  P. 
Wins.  142. 


}  24.  One  devifed  lands  to  four  perfons  and  their 
heirs  for  payment  of  debts,  and,  afterwards,  to  the 
ufe  of  them  and  their  heirs  ;  after  which,  by  a  codicil, 
he  devifed  that  his  will  fhouldiland,  faving  that,  when 
his  debts  were  paid,  A.^  who  was  one  of  the  four  de- 
vifees  in  the  will,  fhould  have  his  fhare  of  the  lands  to 
himfelf  for  life,  with  a  power  to  make  leafes  for  99 
years  determinable  on  three  lives,  remainder  to  the 
heirs  male  of  his  body,  remainder  over.  Lord  Cowfer 
was  of  cpinion,  that  A.  ought  to  be  tenant  for  life 
only,  with  remainder  to  his  fiift  and  other  fons  in  tail 
male  :  but,  the  cafe  coming  on  before  Lord  Harcourt 

on 
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on  a  rehearing,  his  Lordfhip  faid, — ^^  This  being  the 
^*  cafe  of  a  will,  differs  from  the  feveral  cafes  that 
^'  have  been  cited  of  marriage  articles,  in  the  nature 
^  of  which,  the  iflue  are  particularly  coniidered,  and 
looked  upon  as  purchafers ;  and  for  which  reafon, 
the  court  has  reftrained  the  general  ezpreflions  made 
ufe  of  by  the  parties :  for  it  cannot  reafonably  be 
fuppofed,  that  a  valuable  confideration  would  be 
given  for  the  fettlement  of  an  eftate,  which,  as  foon 
'*  as  fettled,  the  hufband  might  deftroy.    But  no  cafe 
*^  has  been  cited,  where,  upon  the  words  of  a  will^ 
*^  or  the  parties  claim  voluntarily,  the  like  decree  has 
^^  been  made.     In  all  fuch  cafes,  the  teftator's  intent 
muft  be  prefumed  to  be  confident  with  the  rules  of 
law;   and,    at  law,  thefe  words  would  certainly 
create  an  intail :  neither  can  it  be  inferred,  with  any 
certainty,  from  the  power  of  leafing  given  by  the 
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^  teftator,  that  no  e(late  tail  was  intended  ;  in  regard, 
^^  fuch  power  of  leafing  is  more  beneficial  than  that 
^  given  to  tenant  in  tail  by  flatute.  *And  as  the  debts 
*^  are  admitted  by  the  pleadings  to  be  all  paid,  the 
^^  lame  conftru&ion  is  now  to  be  made,  as  if  there 
^^  had  been  originally  no  truft.  So  decree  ^/s  fhare 
^^  or  fourth  part  to  be  conveyed  to  him,  and  the  heirs 
male  of  his  body,  remainder  over,"  &'^» 


44 


§  25.  The  dodrine  laid  down  in  the  preceding  cafe 
Was  contradicted,  in  fa£t,  by  Lord  Uardwicke^  in  the 
cafe  of  Bagjhaw  v.  Spencer ^  which  was  a  devife  of  ^^  Colicft.  Jitf. 
trufl  cflate  to  B.  B.  for  his  natural  life,  without  im-  ^'  '•37^- 
peachment  of  wafle,  remunder  to  truftees  to  preferve 
contingent  remainders,  remainder  to  the  ufe  and  behoof 
of  the  heirs  of  the  body  of  B.  B.  begotten,  and,  for 
Vol-  VI.  Z  want 
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want  of  fuch  iflue,  then  over.  And  he  held  that 
B.  B.  took  an  eftate  for  life  only :  for,  if  a  convey* 
ance  had  been  prayed,  there  muft  have  been  a  Ifmita* 
tion  to  truftees,  to  preferve  contingent  remainders; 
and  then  the  next  limitation  muft  have  been  to  the 
firft  and  other  fons  of  B»  B.  in  tail  general.  But  this 
cafe  is  now.  not  held  to  be  any  authority,  as  it  was 
contradi&ed  by  Lord  Northington^  in  a  cafe  which  will 
be  ftated  hereafter,  and  alfo  by  a  determination  of 
Lord  Tburlow. 


Garth  V. 
Baldwin, 

2  Vcf.  645. 


§26.  Sir  Edtcard  Turner  devifed  all  his  real  eftate 
to  Charles  Baldwin,  in  truft  to  pay  the  rents  to  Sarab 
Gartb  for  her  life,  and,  after  her  death,  to  pay  the 
fame  to  Edward  Turner  Garth  her  fon  for  life,  and 
afterwards  to  pay  the  fame  to  the  heirs  of  his  body. 
Lord  Hardwicke  faid,  that,  upon  the  conftru£U(m  of 
this  will,  he  was  obliged,  by  the  rules  of  law  ancf 
equity,  to  direft  the  conveyance  to  be  to  the  fon  in 
tail  'y  becaufe,  in  limitations  of  a  truft,  either  of  real 
or  perfonal  eftate,  to  be  determined  in  the  Court  of 
Chancery,  the  conftruftion  ought  to  be  made  accord- 
ing to  the  conftru£tion  of  limitations  of  a  legal  eftate ; 
with  this  diftindion,  unlefs  the  intent  of  the  leftator, 
or  author  of  the  truft,  plainly  appears  to  the  contrary. 
But,  if  the  intent  does  not  plainly  appear  to  contradid 
and  overrule  the  legal  conftrudion  of  the  limitation,  it 
was  never  laid  down,  nor  was  it  bv  him  in  the  cafe  of 
Ma^jhaw  and  Spencer^  that  the  legal  conftru&ion  fhould 
be  overruled  by  any  thing  but  the  plain  intent.  That 
he  was  not,  in  a  court  of  equity,  to  overrule  the,  legal 
conftrufdon  of  the  limitation ;  unlefs  the  intent  of  thd 

teftator. 
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teftator,  or  author  of  the  truft,  appeared  by  declaratioa 
plain,  that  is,  not  faying  it  in  fo  many  words,  but 
plain  expreffion,  or  neccflary  implication  of  his  intent,  ' 

which  was  the  falEne  things 

S  27.  Henry  Rayney  having  five  grandchildfen,  dc*   Wright  t. 
vifed  all  his  freehold  eftates  to  truftees  and  their  heirs j    Amb.R*.  35  8^ 
in  truft  to  raife  a  fum  of  money  for  his  grandchildren,   r",^"^,S*^** 
and  fubjeft  thereto,  to  the  ufe  of  his  nephew  T.  Ray^^ 
ney  and  his  affigns  for  his  life,  remainder  to  truftees  td 
preferve  contingent  remainders,  remaindet  to  the  ufe 
of  the  heirs  male  of  the  fsdd  T*.  Raymy  begotten^  and 
their  heirs  s  prdvidedj  that  in  cafe  the  £lid  T.  Raynef 
fhould  die  without  leaving  any  iiTue  male  of  his  body 
living  att  his  death,  then,  aixd  in  fuch  cafe,  he  fub-* 
jeded  the  premifes  to  the  payment  of  1 00  /.  a  piece  t5 
his  two  nieces  ;  and,  for  default  of  fuch  iiTite  male  of 
his  faid  nephew  7.  Rayney ^  theti  as  to  all  the  premifes, 
to  his  five  grandchildren,  or  fuch  as  (hould  be  living 
sit  the  tim6  of  the  failure  of  iflfue  male  of  the  faid 
T.  Rayney^  their  heirs  and  affigns  :  provided,  that  the    . 
faid  T.Rayney  ihould  be  put  out  apprentice  to  a  furgeoh, 
or  fent  to  Cambridge ;  Snd  ift  cafe  he  flioiild  refufe  to 
be  an  slpprentice,  or  to  go  to  Cambridge^  then  his  will 
was,  that  the  eft^te,  fo  before  limited  to  the  faid 
T.  Rayney  for  his  life,  fhofild  Ceafe  and  determine, 
and  be  void,  as  if  he  had  been  dead ;  and  that  th^ 
faid  premifes,  fo  limited  to  the  faid  Thomas  for  his  life 
^d  his  iflfue  male  as  aforefaid,  fhould  from  thenceforth 
revert  over,  and  go  to  fiich  of  his  grandchildren  as 
jthould  be  living,  and  to  theif  heirs.     Thomas  Rayney 

Za  died 
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died  without  iflue>  having  fuffered  a  recovery  of  thd 
premifes. 

Lord  Keeper  Henley  thought  that  Thomas  Raymj 
took  an  eflate  tail,  from  the  intent  of  the  teftator ; 
ivho  plainly  intended  the  heirs  male,  isc.  ihoald  not 
take  an  eftate  in  fee,  which  they  muft,  if  they  took  as 
purchafers.  He  was  confidering,  he  faid,  whether  he 
could  not  make  this  conftruftion,  ^/z.  to  Thomas  for 
life,  then  to  his  heirs  male  in  tail,  then  to  the  grand- 
children. And,  if  the  limitation  had  been,  for  default 
of  fuch  heirs  of  the  body,  he  might  have  confidered 
it  as  heirs  of  the  body  of  iht  heirs  male,  ^c.  men« 
tioned  before  :  but  the  limitation  there  was,  for  default 
of  fuch  ifTue  male,  Iffc.  He  thought  the  words,  ^^  and 
**  their  beirsy^  in  the  will,  were  redundant  and  fur*- 
plufage  ; .  and  that  Thomas  Rayney  took  an  eftate  tail^ 
and,  confequently,  that  the  recovery  fuffered  by  him 
was  good.  And  though  it  was  a  rule  never  to  rqed^ 
Words  in  a  will,  if  they  could  ftand,  yet  he  muft  do  it 
tit  this  cafe,  to  fupport  the  teftator's  intent. 

Auftcnr.  §  ^8.  John  Holman  gave  all  his  eflate  to  truftees 

A^  b  ^'  6.       ^^^  ^^^^  heirs,  to  the  ufes,  trufts,  and  purpofes  therein 

mentioned ;  firft  to  the  intent,  that  his  fifters  fhould 
receive  an  annuity  for  their  lives,  and  fubjeft  thareto, 
in  truft  for  the  plaintiflF  for  life,  remainder  to  truflees 
to  preferve,  t?^.  Temainder  to  the  heirs  of  the  body  of 
the  plaintiff,  remainder  to  his  own  right  heirs.  And 
he  alfo  gave  the  refidue  of  his  perfonal  eftate  to  truf- 
tees, in  truft  to  buy  lands  in  fee,  which  h^  dnre&ed 
fhould  remain,  continue,  and  be,  to,  for^  and  upon 
J  3  fuch 
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luch  and  the  like  eftate  and  eftates,  trufts,  intents,  and 
purpofes,  as  were  by  him  before  devifed,  limited,  at 
declared  of  and  concerning  his  lands  and  premifes 
tfaerein-before  devifed,  or  as  near  thereto  as  might  be» 
and  the  deaths  of  perfons  would  admit.  Upon  a  bill 
to  have  the  refidue  laid  out  according  to  the  will,  tlie 
^ueftion  was.  Whether  the  plaintiff  was  entitled  tQ 
an  eftate  for  life,  or  in  tail,  in  tb^  lands  to  be  puii 
chafed  ? 

Lord  Keeper  Herdey  faid,  the  queflion  arofe  upoi^ 
the  intent  of  the  teftator.  It  was  argued,  that  if  th^ 
intent  was  plain,  yet,  if  the  teftator  had  ufed  word$ 
which,  by  the  rules  of  law,  imported  a  different  ilgni^ 
fication,  the  rule  of  law,  and  not  the  intent,  would 
prevail  \  but  there  was  no  fuch  rule  applicable  to  thi& 
cafe.  In  cafe  of  a  will,  the  intent  fhould  prevail,  if 
not  contrary  to  law ;  the  meaning  of  which  was,  if  diie 
limitations  were  fuch  as  the  law  allowed }  but  did  not 
mean  that  the  words  muft  be  taken  in  fuch  fignifica* 
tion  as  the  law  impofed  on  them»  If  words  which, 
in  confideration  of  law,  were  generally  taken  to  be 
words  of  limitation,  appeared  in  a  will  to  be  very 
plainly  intended  as  words  of  purchafe,  they  Ihould  be 
confidered  as  fuch,  both  in  courts  of  law  and  equity* 
But  the  fafe  way  to  determine  property,  was  to  ufe 
\fords  in  the  moft  known  fenfe,  unlefs  it  appeare4 
||lainly  that  the  teftator  meant  them  in  fome  other. 

Decreed,  tha(  the  plainti^  ws^  entitled  to  an  eftate 
taih 

23  S  «9*  Sir 
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Jones  ▼.  $  29.  Sir  William  Morgan  devifed  an  eftate  to  tru& 

I  Bro^Rcp,     ^^^^  *^  ^^^  money  in  aid  of  his  pcrfonal  eftate,  for 
aoS.  the  payment  of  his  debts,  and,  after  payment  thereof, 

then  to  ftand  feifed  to  the  ufe  of  his  fon  William  for 
and  during  the  term  of  his  natural  life,  without  im» 
peachment  of  wafte ;  and  from  and  after  his  deceafe, 
to  theufe  and  behoof  of  the  heirs  male  of  the  body  of 
)}is  faid  fon  William  lawfully  to  be  begotten,  feverally, 
refpedively,  and  in  remainder,  one  after  another,  as 
they  and  every  of  them  fhould  be  in  priority  of  birth 
and  feniority  of  age ;  and,  for  default  of  fuch  iflue, 
to  any  after-bom  fon  he  might  have ;  with  a  power^ 
vrhile  in  poflfeflion,  of  leafing,  making  a  jointure,  and 
faifing  portions  for  younger  children.  The  queftion 
was,  Whether  William  the  fon  took  an  eftate  in  tail^ 
or  for  life  only  ? 

Lord  Thurlow  faid,  he  could  not  diftinguifh  this  cafe 
from  that  of  Wright  v.  Pcarfon^  wifh  which  the  cafe  of 
Bagjhaw  v.  Spencer  could  not  ftand.  It  had  been  con- 
tended that,  however  it  might  be  at  law,  it  fiiould  be 
conftrued  otherwife  in  equity,  for  that  the  whole  fee 
was  given  to  the  truftees,  as  it  might  be  neceffary  for 
the  payment  of  the  debts ;  but  after  payment  of  the 
debts,  the  teftator  did  not  mean  to  leave  any  thing 
executory  :  no,  the  truftees  were  to  ftand  feifed  to  the 
fubfequent  ufes.  If  this  was  not  a  legal  eftate,  it  was 
only  not  fo,  becaufe  the  firft  ufe  might  abforb  the 
whole  eftate ;  then  the  only  queftion  was,  whether, 
ufi^er  the. cafes  decided,  he  muft  confider  this  point  as 
being  different  in  the  cafe  of  legal  and  equitable  eftateSf 
In  Garth  v.  Baldwin^  the  confti'udion  reftored  the  law, 

that 
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that  trafts  were  to  be  confidered  in  the  fame  manner 
as  legal  eftates.  If  that  were  lo,  there  could  not  be  a 
more  proper  cafe  to  apply  the  rule  than  this,  as  there 
could  be  nothing  fo  near  to  a  legal  eftate  as  the  prei^t; 
he  thought  therefore  the  fame  rule  of  conftrudion 
mud  a^ply  in  equity  as  at  law,  and  decreed  that 
William  took  an  eftate  tail. 

§  30.  Where  the  Court  of  Chancery  Is  called  upon 
to  dired  a  conveyance  to  be  made  under  a  wilt,  the 
conftru^on  has  been  different  \  of  which  an  account 
will  be  given  hereafter. 

§31.  The  rule  in  Shelleyh  cafe  has  been  applied  in   And  to  De« 
the  conftruftion  of  devifes  of  copyholds,  as  where  a   yi^^  *-opy 
perfon  who  had  furrendered  his  copyhold  to  the  ufe  of  J*''  V'  ^  ** 
his  will,  devifed  it  to  B.  for  life,  and  after  his  death  to   Lowdell, 
the  heir  of  his  body  begotten.    It  was  held  that  the   j^^.^J,  4.]* 
word  heir  being  nomen  colleilivum  was  equivalent  to  the 
word  heirs,  in  the  plural  number ;  and  fo  B.  took  a 
fee  executed,  and  his  he{r  fhould  have  it  by  defcent, 
and  not  by  purchafe.    Lord  Ch.  3aron  Gilbert  has   t^j,^  ^no^ 
ebferved  on  this  cafe  that  it  muft  have  been  meant  of 
a  fee  tail,   becaufe  the  heirs  were  reftrained  to  the 
body  oi  B. 

5  32.  In  eje£bment  the  Chief  Juftjce  nUed  this  cafe,  ^^j  y^ 

A.  furrendered  a  copyhold  eftate  to  the  ufe  of  his  will,  ^"»"fl*^T» 

and  then  devifed  it  to  B.  for  life,  and  after  his  deceafe  445. 
to  the  heirs  of  his  body.     B.  died  in  the  lifetime  of  the 

teftator.    And  it  was  held  that  his  heir  could  take  Vide  clu  8. 

Z  4  nothings 
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nothing,  for  it  was  a  devife  in  tail  to  B.  and  the  words, 
beirs  of  his  body  were  words  of  limitation. 

S  33*  ^^^  ^^^  ui  Sbelleft  cafe  has  alfo  been  ap« 
plied  in  the  conftrudion  of  devifes  of  terms  for  years ; 
and  therefore  if  a  term  be  devifed  to  A.  for  life,  and 
afterwards  to  the  heirs  of  his  body,  thefe  words  arq 
generality  words  of  limitation,  and  the  whole  veils  in 
01^  fir(t  taker.  But  if  there  appears  any  other  cir« 
cumilance  or  claufe  in  the  will  to  ihew  the  iqtendoi^ 
that  thefe  words  ihould  be  words  of  purchafe,  and 
pot  of  limitation,  then  it  feems  the  auceftor  takes  for 
life  only,  and  hi$  heir  will  take  by  purchafe. 

§  34*  As  the  intention  of  the  teftator  has  always 
been  allowed  to  be  the  guide  in  the  conilru£tion  of 
willsi  where  it  is  pot  repugnant  to  apy  rule  of  law  } 
feveral  cafes  have  arifen,  in  whic(i  the  r^Ie  in  SbeUef% 
cafe  has  not  been  applied. 

§  35.  The  rule  in  Shelleyh  eafe  does  not  apply  to 
the  words  **  fons,"  or  *^  children  ;**  and  therefore  a 
devife  to  A.  for  life,  with  remainder  to  his  fo^  or 
children,  or  to  his  firft  apd  other  fons  or  children, 
gives  an  eftate  for  life  only  to  A. 

§  36.  Thus,  Lord  Hak  ^^  cited  a  cafe,  ftaled  in 
I  Roll.  Ab.  837.  pi.  13.  where  a  perfon  devifed  to  hifi 
eldeft  fon  for  life,  (et  non  aliter)  apd  after  his  deceafe 
to  the  fons  of  his  body ;  and  it  was  held  to  be  an  eftato 
for  life  only  in  the  fon.  J^^  the  ufual  mode  of  cre-j 
ating  a  ftricl  fettlemcnt  by  will  is,  to  devife  to  the 

eldeft 
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ddeft  fon  for  life^  with  remainder  to  his  firft  and 
other  fons  fuccef&yely>  and  to  the  heirs  male  pf  their 
bodies. 

§  37.  A  perfon  devifed  his  eftate  to  his  fon  for  life,  Gln^  r. 
and  after  his  deceafe  to  the  male  children  of  the  faid  ^((^^  R^p. 
fon,  fucceffivdy,  one  after  another  as  they  were  in  34^- 
priority  of  age,  and  to  their  heirs ;  and,  in  default  of 
fuch  male  children,  he  gave  the  feme  to  the  female 
children  of  the  faid  fon,  and  their  heirs ;  and,  in  cafe 
the  faid  fon  fliould  die  without  iffue,  then  he  devifed 
the  premifes  to  his  grandfon  in  fee.    It  was  refolved, 
1  ft.  That  the  devifee  did  not  take  an  immediate  eftate 
tail  by  the  devife  to  his  male  and  female  children.  And 
2d,  That,   under  the  words  ~*^  in  cafe  the  feid  fon 
^*  Ihould  die  without  iifue,''  he  did  not  take  an  eftate 
tail  by  implication  in  remainder,  after  the  limitation  to 
]u8  children. 

S  38.  A  will  was  made  in  tbefe  words — ^  My  vnU  Goodtitlcv. 
is,  that  my  fon  (hall  have  and  enjoy  the  manor  of  B.   m^^^^ 
only  for  his  life,  and  then  the  premifes  (hall  defcend  59^* 
and  come  to  his  male  children,  if  he  have  any,  for 
their  natural  lives  only,  and  to  the  male  children  de- 
fending from  them.''    It  was  refolved,  that  the  fon 
took  an  eftate  for  life  only. 

$  39.  A  perfon  devifed  a  houfe  to  his  fon  for  his  life,  GoodrigKt  t. 
and  after  his  death  unto  all  and  every  his  children  S^*"6. 
equally  and  to  their  heirs  ;  and,  in  cafe  he  died  with* 
out  iflue,  he  gave  the  premifes  to  his  daughters.    It 
was  admitted,  thaf  the  fon  took  an  dilate  for  life  only. 

5  40.  Where 
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WhereWords       S  4^*  Where  an  eftate  is  devifed  to  a  perfon  and  his 
of  Explana-     heirs,  OF  to  the  heirs  of  his  body,  and  there  arc  words 

lion  are  added  ^  i    *    •  r 

to  the  Word    of   explanation   annexed  to  the  word  heirs;   from 
^'*"*  whence  it  may  be  coUefted  that  the  teflator  meant  to 

qualify  the  meaning  of  the  word  ^^  heirs,"  and  not  to 
vfe  it  in  its  technical  fenfe,  but  as  a  defcription  of  the 
perfon  or  perfons  to  whom  he  intended  to  give  his 
eftate  after  the  death  of  the  firil  devifee,  the  word 
^'  heirs,*'  will  in  that  cafe  operate  as  a  word  of  pur* 
chafe* 

Lowe  T.  §  41.  A  perfon  devifed  to  his  fon  B.  /.,  and  his 

^Ld^Ra  m     ^^^^*  lawfully  to  be  begotten,  that  is  to  fay ;  to  his 
156X.  firft,  fecond,  third,  and  every  fon  and  fons  lawfully  to 

be  begotten  of  the  body  of  the  faid  B.  and  the  hdrs  of 
the  body  of  fuch  firft,  fecond,  third,  and  every  fon 
and  fons  fecceffively,  lawfully  iflfuing ;  and  in  default 
of  fuch  ifiue  then  to  his  right  heirs  for  ever.  It  was 
refolved,  that  B.  L  took  only  an  eftate  for  life ;  the 
word  **  heirs "  being  fully  explained  by  the  fubfe- 
quent  words  to  be  a  word  of  purchafe. 

j)oe  V.  §  4*-  Lands  held  in  gavelkind  were  devifed  to  Ann 

Laming,  Corntjh  and  the  heirs  of  her  body  lawfully  begotten  or 

2  Burr.  1 100.  '  J  J       o 

J  Black.  R.      to  be  begotten,  as  well  females  as  males,  and  to  their 
iufb.Gav.95,   ^^^^  ^^^  afTigns  for  ever,  to  be  divided  equally,  fhare 

and  fhare  alike,    as  tenants  in  common  and  not  as 

joint-tenants. 

m 

Lord  Mansfield  faid,  that  the  devife  could  not  take 
efi'eft  at  all,  but  would  be  abfolutely  void,  unlefs  the 
heirs  of  the  body  of  Ann  Cornijh  took  as  purchafers. 

The 
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The  lands  devifed  were  gavelkind ;  and  it  was  manifeft 
the  teftator  did  not  mean  that  bis  eftate  ihould  go  in  a 
eourfe  of  defcent  in  gavelkind^  for  he  gave  it  to  the 
heirs  of  the  body  of  A.  C  as  well  females  as  males ; 
therefore,  they  could  not  take  otherwife  than  as  pur« 
chafers.  It  would  be  a  void  devife,  if  the  words  were 
to  be  conftrued  as  words  of  limitation ;  for  the  teftatoc 
breaks  the  gavelkind  defcent  by  giving  it  to  females 
as  well  as  males*  He  likewife  added-^^'  and  to  thdr 
heirs  and  aiGgns  for  ever,  to  be  divided  equally,  (hare 
:ind  fhare  alike/' — Nay,  he  went  farther,  **  as  tenants 
in  common  and  not  as  joint-tenants/*  But  this  could 
not  be,  if  they  were  to  take  in  a  eourfe  of  gavelkind 
defcent ;  for  in  fuch  cafe  they  mud  have  taken  as  co- 
parceners. Upon  the  whole,  as  no  man  could  doubt 
Qf  the  teftator's  intention,  and  as  this  w^3  the  only 
method  of  effectuating  it  \  and  as  there  was  no  rule  of 
law  that  prevented  heirs  taking  as  purchafers,  where 
the  intention  of  the  teftator  required  it,  fo  he  was  of 
opinion  that  the  words,  ^'  heirs  of  the  body/'  were 
words  of  purchafe.    Judgement  was  given  aceord^ 

S  Al*  A  perfon  devifed  to  truftees  to  the  ufe  of,  and  Goodtitfc  ▼. 
in  truft  for  her  fifter  Margaret  Davie  and  her  affigns,  ?2iL^(SA. 
during  her  natural  life,  without  impeachment  of  wafte» 
remainder  to  the  fame  truftees  to  preferve  contingent 
vemainders ;  and  from  and  after  her  deceafe  then  to  the 
ufe  of  and  in  iruft  fof  the  heirs  male  of  the  body  of 
the  faid  Margaret^  to  be  begotten,  fcverally  and  fiic* 
.  eeflivcly  and  in  remainder  one  after  another,  as  they 
and  any  of  them  iboulfi  be  in  feniority  of  age  and 
>  -  priority 
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priority  of  birth,  the ,  elder  of  fuch  fons  and  the  heirs 
male  of  his  body  lawfully  iffuing  being  always  prefer* 
red,  and  to  take  before  the  younger  of  fuch  fon  and 
ibns^  and  ihe  heirs  male  of  his  and  their  body  and 
bodies :  and  for  want  and  in  default  of  fuch  iffue, 
then  to  the  ufe  of  and  in  truil  for  all  and  every  the 
daughter  and  daughters  of  the  body  of  the  faid  Mar* 
{ant  to  be  begotten,  to  be  equally  divided  anu)ngft 
them  if  more  than  one,  fhare  and  fhare  alike,  to  take 
as  tenants  in  common  and  not  as  joint  tenants,  and  of 
the  feveral  and  refpe£Uve  heirs  of  the  body  and  bodies 
of  fuch  daughter  and  daughters,  and  in  de&ult  of  fuch 
iffuc,  ^c» 

.  Lord  Kenyon  faid,  he  had  not  the  fmallefl  doubt 
upon  the  cafe ;  the  intention  was  moil  obvious  to  give 
the  firfl  taker  only  an  eftate  for  life  j  but,  if  that  in-< 
tention  could  not  be  carried  into  effed  without  ihaking 
a  pofitive  rule  of  law,  he  fhould  certainly  bow  to  the 
Ante.  ^ecifions.     The  cafe  of  Coulfan  v.  Coulfon  went  on  that 

Infra.  ground,  and  fo  afterwards  did  Perryn  v.  Blake  in  the 

Exchequer  Chamber,  where  the  judges  thought  that, 
after  the  rule  of  law  in  Shellefz  cafe  had  governed  fo 
;  many  fubfequent  decifions,  however  imperfeft  in  itfelf 
as  a  rule  for  conftruing  the  intention  of  a  teftator,  it 
was  neceffary  to  abide  by  it*  lliat  rule  however  w;ia 
only  eftablifhed  to  the  extent  in  which  it  was  to  be 
I  Rep.  104  3.  found  in  Shelley\  cafe,  to  this  effed  ;  that  if  an  eftate 

of  freehold  be  given  to  a  man,  and  either  mediately 
or  immediately  in  any  part  of  the  fame  inftrument  an 
eftate  was  limited  to  the  heirs  of  his  body,  the  latter 
limitation  would  unite  with  the  former  and  give  hinx 

'  an 
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an  eitate  tail.    But  it  never  had  been  decided,  that 

thofc  words  might  not  be  otherwife  explained  in  the 

will  by  the  teftator  himfelf :  they  were  fo  explained  in   • 

L&we  V.  Davis.     The  eftate,  which  was  the  fubjed  of  Ante  f  41. 

difpute  in  Lowe  v.  Davis^  came  afterwards  to  a  gentle* 

man^  who  was  not  perfefUy  fatisfied  with  the  decifion, 

and  would  have  it  canvaiTed  again.     His  doubts  were 

founded  upon  an  old  opinion  which  he  had  difcovered 

of  Lord  Holth  ;  that  the  words,  **  heirs  of  the  body,** 

were  fo  pofitive  to  give  an  eftate  tail  to  the  firfl  taker, 

that  they  could  not  be  gotten  rid  of,  by  fubfequent 

words.     That  opinion  he  had  feen  \  but  it  was  cer« 

tainly  too  ftraight  laced  a  conflrudion ;  and  nobody 

had  ever  doubted  but  that  the  cafe  of  Lowe  v.  Davis 

was  rightly  decided.     That  cafe  however,  if  it  wanted 

confirmation,  had  been  fortified  by  the  fubfequent  de- 

cifion  in  Doe  v.  Laming.     The   court  there   clearly  Aiit«  1 4s. 

thought  that  the  fubfequent  words,  "  as  well  females 

as  males,"  fhewed  that  the  teftator  meant  the  words 

•*  heirs  of  the  body,"  ^c.  to  be  words  of  defcription 

of  the  perfons,  who  he  intended  fhould  next  take, 

and  not  to  words  of  limitation :  and  therefore  Mar» 

garei  took  only  an  eflate  for  life. 

Mr.  Juflice  Lawrence  faid,  the  queflion  was  whether 
**  heirs  male  of  the  body  of  Margaret j**  was  defcriptive 
of  the  perfons,  whom  the  teflatrix  afterwards  called 
*'  fon  or  fons  :**  of  the  intention  there  could  be  n© 
doubt.  She  firfl  gave  Margaret  an  exprefs  eflate  for 
life,  without  impeachment  of  wafte  j  then  to  truflee^ 
to  preferve  contingent  remainders  j  then,  after  Mar^ 
garet^s  deceafe,  to  the  heirs  male  of  her  body  to  be 

begotten^ 
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begotten,  fcvcrally,  fucceffively,  and  in  remainder  on^ 
after  another,  &fr.     All  this  was   unneceffary,  if  the 
tcftatrix  meant  to  give  Margaret  an  eftate  tail :  but 
then  fhe  went  on — ^^  tjie  elder  of  fudh  fons  and  the 
^*  heirs  male  of  his  body  to  be  preferred  before  the 
♦*  younger  of  fuch  fon  and  fons  j*'  evidently  meaning 
the  fame  perfons  whom  fhe  had  before  defcribed  a^ 
heirs  male  of  the  body  of  Margaret :  therefore  this 
fell  direSly  within  the  cafe  of  Lowe  v.  Davis^  and  wa< 
the  fame  as  if  the  teftatrix  had  faid,  •^  by  heirs  male 
♦*  of  the  body  I  mean  the  eldeft  fon  and  heirs  male  of 
*^  Margaret*'*    And  if  fhe  had  faid  fo  in  as   many 
words,  it  could  not  be  queftioncd  but  that  the  formef 
words  mud  have  had  that  conftruftion  put  upon  them: 
now  the  words  made  ufe  of  were  in  effeft  the  fame. 
Then  the  teftatrix  proceeded  to  give  an  eftate  to  the 
daughters  of  Margaret  in  the  fame  manner  j  that  alfo 
ihewed,  that  by  the  words,  "  fuch  fon  or  fons,'*  flic 
meant  the  fame  perfons  whom  file  had  before  defcribed 
as  the  heirs  male  of  Margaret;  for  flie  fir  ft  provided 
for  the  fons  and  then  for  the  daughters  of  the  firft 
taker.     It  was  no  anfwer  to  fay,  that  by  this  conftruc- 
tion,  if  the  eldeft  fon  of  Margaret  had  died  in  the 
lifetime  of  the  teftatrix  leavmg  a  fon,  the  devife  would 
have  lapfed,  and  the  grandfon  been  difinherited :  for, 
if  the  obvious  meaning  of  the  will  was,  that  Margaret 
Ihould  only  take  for  life,  they  could  not  enlarge  that 
eftate,  in  order  to  prevent  a  poflible  inconvenience. 
Judgement  was  given,  that  Margaret  took  an  eftate 
for  life  only. 

Upon, 
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Upon  a  writ  of  error  from  this  judgement  to  the 
HouTe  of  Lords,  the  following  queftion  was  put  to  the 
Judges — What  eflate  Margaret  Davie  took  ?  and  the 
Lord  Chief  Baron  delivered  their  unanimous  opinion 
that  Margaret  Davie  took  an  eftate  for  life.  Where- 
upon the  judgement  was  affirmed. 

§  44.  In  a  fubfequent  cafe,  however,  which  refem- 
bled  the  laft  one  in  feveral  refpefts,  the  Judges  of  the 
Court  of  Common  Pleas  did  not  think  they  could  re- 
ftrain  the  legal  effeft  of  the  words,  **  heirs  of  the 
•*  body;"  fo  as  to  convert  them  into  words  of 
purchafe. 

§  45.  Lands  were  devifed  to  trudees  and  their  heirs,  PooIe  r. 
to  the  ufe  of  them  and  their  heirs,  in  truft  for  the  ufe  Bof  &^Pu!. 
and  benefit  of  the  teftator's  firft  fon  by  Lucy  his  wife  ^*o* 
during  his  life,  and  alfo  upon  trufl  to  preferve  the  con- 
tingent remainders  from  being  defeated  or  deftroyed  ; 
and  after  his  deceafe  to  the  feveral  heirs  male  of  fuch 
firfl  fon  lawfully  iifuing,  fo  as  the  elder  of  fuch  fons 
and  the  heirs  male  of  his  body  fhould  always  be  pre- 
ferred and  take  before  the  younger  and  the  heirs  male 
of  his  body  j  and,  for  want  of  fuch  ilTue,  in  truft  for 
his  fecond,  third,  fourth,  and  all  and  every  other  fon 
and  fons  for  their  refpeftive  lives,  with  remainders  as 
before ;  and  for  want  of  fuch  iffue,  in  truft  for  his 
firft  daughter,  and  every  other  his  daughter  and 
daughters,  for  their  feveral  and  refpcftive  lives  ;  and 
alfo  upon  truft  to  preferve  the  contingent  remainders 
from  being  defeated  and  dcftroyed ;  and,  from  and 
after  theif  feveral  deceafes,  in  truft  for  the  feveral  heirs 

male 
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male  of  their  feveral  and  refpe&ive  bodies  lawfully 
ifluing,  fo  as  the  elder  of  fuch  daughters  and  the  fe- 
veral heirs  male  of  her  body  fliould  always  be  preferred 
and  take  before  the  younger  of  the  fame  daughters, 
and  the  heirs  male  of  her  and  thdr  bodies ;  with 
power  to  the  perfons,  who  fhould  be  intitled  to  the 
pofleilion  of  his  faid  eftates,  to  fettle  jointures  :  And, 
as  to  all  the  teftator's  real  and  perfonal  eltatey  on 
failure  of  fuch  iiTue  by  him  as  aforefadd^  and  not  other^ 
wife,  he  gave  the  iame  to  the  faid  trullees  and  their 
heirs,  to  the  ufe  of  them  and  their  heirs,  in  truft  for 
A.  P.  for  his  life  j  and  alfo  upon  truft  to  prefervc  the 
contingent  remainders  therein  after  limited ;  and,  after 
his  deceafe,  in  truft  for  the  firft  and  every  other  fon 
and  fons  of  the  body  of  the  faid  A.  P.  fucceffively  as 
they  fliould  be  in  priority  of  birth,  and  the  fevcral 
heirs  of  their  refpeftive  bodies,  fo  as  the  elder  of  fuch 
fons  and  the  heirs  of  his  body  Ihould  always  be  prcfo- 
red  and  take  before  the  younger  of  the  faid  fons,  aad 
the  heirs  of  his  and  their  bodies  ;  and,  for  want  of 
fuch  iffue  of  A.  F.  in  the  fame  manner,  and  for  want 
of  fuch  iffue  to  J.  P.  M.  and  his  heirs  for  ever.  The 
Judges  of  the  Court  of  Common  Pleas  certified  to  the 
Lord  Chancellor,  that  if  the  devifes  contained  in  the 
will,  to  the  children  of  the  teftator  and  their  iffue,  had 
been  devifes  of  legal  eftates,  the  only  fon  of  the 
teftator  would  have  taken  an  eftate  in  tail  male  ;  there 
not  appearing  upon  the  whole  will  together  fufficient 
indication  of  the  teftator's  intention  to  reftrain  tlxc 
legal  effed  of  the  words,  "  heirs  male  of  the  body,** 
and  to  convert  them  into  words  of  purchafe. 

S  46.  Where 
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5  46,  Where  words  of  limitation  are  fupcradded  to  Where  Wordt 

the  word  "  heir,"  in  the  fingular  number,  from  which  arc  added  i% 

it  appears  to  have  been  the  intention  of  the  teftator  to  ^«.Word 

denote  by  the  word  "  heir,"  a  new  flock  and  root  of  Tit. 3i.  0.35* 
inheritance,  it  will  be  conftrued  a  word  of  purchafe } 
and  the  iirfl:  devifee  will  take  an  eftate  for  life  only. 

§  47;  Francis  Archer^  being  feifed  in  fee  of  land,   ArchcACarei 
i)y  his  will  in  writing  devifed  the  fame  to  Robert  ' 

jitcher  the  father  for  his  life,  and  afterwards  to  the 
next  heir  male  of  Robert^  and  to  the  heirs  mafes  of  the 
body  of  fuch  tiext  heir  male.  It  was  agreed  by 
■Anderfony  Walm/lefy  and  the  reft  of.  the  court,  that 
Robert  had  but  an  eftate  for  life  ;  becaufe  Robert  had 
an  exprefs  eftate  for  life  devifed  to  him,  and  the  re- 
mainder was  limited  to  the  next  heir  male  of  RobM 
in  the  fingular  number. 

§  48.  A  man  devifed  land  to  R*  his  daughter  for  ctarkev. 
life  J  and  if  fhe  married  after  his  deceafe  and  had  heir  T^J\  ^^.4 
of  her  body,  that  then  that  heir  fhould  have  it 
after  her  death,  and  the  heirs  of  her  body.  Ad- 
judged, that  the  daughter  had  only  an  eftate  for  life, 
and  the  inheritance  was  in  her  heir  by  purchafe,  refting 
in  abeyance  all  her  life,  and  fettling  at  the  inflant  of 
her  death. 


S  4g.  MTi  FeUme  has  obfenred,  that  there  liiay  pof-  liclrs  wl^t 
fibly  be  fome  cafes,  where  the  fuperadded  words  of  JJ^^^i'tftatt' 
limitation  may  be  admitted  to  controul  the  preceding  ©ti diflFcrettt 
tvords,  heirs,  heirs  male,  &ff.   though  in  the  plural  cont.  Rem. 
number ;  when  fuch  fuperadded  words  limit  an  eftate  '^^* 

VoJL.  VI.  A  a  to 
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to  fuch  hdrs,  heirs  male,  ^c.  of  a  different  naturi^ 
from  that,  which  the  anceftor  would  take,  if  the  preced- 
ing words  *^  heirs  male,'*  ^c.  in  tbofe  cafes  were  taken 
as  words  of  limitation.    As  in  the  cafe,  put  by  Ander* 
fon^  of  a  lixnitadon  to  the  ufe  of  a  man  for  fife,  and 
after  his  deceafe  to  the  ufe  of  his  hebs,  and  the  hdrs 
females  of  their  bodies :  here  the  firft  word  hdrs 
would  have  given  a  fee  to  die  anceftor,  if  taken  as  a 
word  of  limitation;  whereas  the  (ubfequent  words^ 
^^  and  the  heirs  female  of  their  bodies,''  grafted  on 
the  word  **  heirs,^  could  give  only  an  eflate  tail  fe- 
male to  the  heirs.    In  fuch  csifes,  the  general  effed  of 
ihe  firft  words,  **  heirs  of  the  body,'*  ^c.  fecms  to 
be  altered,  abridged,  and  qualified,  by  fuch  fubfequent 
exprefs  words  of  limitation  annexed  to  them,  as  can- 
tiot  polHbly  be  farisfied  by  confidering  the  firft  words 
as  words  of  limitation.     But  we  muft  take  care  to 
confine  this  obfervation  to  thofe  cafes,  where  the  in- 
grafted  words  defcribe  an  eftate  defcendible  in  a  diflfe' 
rent  couife,  and  to  different  perfons  as  fpedal  heirs,, 
from  what  the  firft  would  carry  the  eftate  to  j  viz.  to- 
males  inftead  of  females,  or  vice  verfa ;  for,  where 
Afe  firft  ^ords  give  an  eftate  tail  general,  and  the 
words  ingrafted  thereon  are  words  ferving  to  Ihnit  the 
fefi,  it  ftems  by  the  general  and  better  opinion,  that 
the  annexed  words  of  limitation  are  not  to  be  at* 
j^^^^  tended  to,  as  in  the  cafes  of  Goodrigkt  v.  Ptdlyn^  Wright 

I^f^  t.  Featfin^  and  King  v.  Burchell^  where  the  ingrafted 

^^ords  limited  the  whole  fee^  Indeed,  there  d6es  not 
appear  to  be  the  fame  inconfifteney  in  conftfuing  the 
firft  words,  ^ich  defcribe  hdrs  fj^edal,  to  be  words 
()f  limitation^  where  the  fuperadded  Dvords  attend  la 

heir^ 
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heirs  fpocial ;  as  there  iti,  where  the  firft  words,  and 
thofe  ingrafted  oh  them,  diftinguifh  two  different  in* 
compatible  tourfes  of  defcent,  and  would  not  cany 
the  eflate  to  the  fame  perfons.    In  the  lattef  cafe,  it  la 
abfolutely  impofEble,  by  any  implied  qualification,  to, 
Reconcile  the  fuperadded  words  to  thofe  preceding 
them^  fo  as  to  fatisfy  both,  by  conftnling  the  firft  as 
Words  df  limitation :  wheteas^  In  the  fornier  tafe,  the 
fuperadded  Words  are  not  contrary  to,  or  incompatible 
with,  the  preceding,  but  in  their  general  fenfe  include 
them ;  aild  there  is  no  improbability  in  the  fuiq;>ofi<> 
lion,  that  they  were  ufed  by  the  teftator  in  the  fam^ 
Qualified  fenfe  as  the  preceding  i  add  then  both  may  bcf 
iatisfied,  by  taking  the  firft  as  words  of  limitation* 

S  ^Oi  Where  the  remainder  is  given  to  the  heir  of  Whm  tlie 
the  firfi  devifee^  for  life  only,  the  firft  devifee  will  take  J^S^Hdr  ^' 
lio  nlore  than  an  eftate  for  life«  for  USt. 

5  51*  i^ancU  jKjrvgr  deVifed  in  thefe  Words— **  I  Wh^te^* 
*'  give  to  my  foil  Fraflk  Mildmaymy  farm,  called  Zaji  Com^RciL 
*•  Uot^t  Farfny  Isfc.  to  enjoy  the  rents  and  profits  ^89. 
^^  thereof  during  the  term  of  his  natural  life^  with 
^'  flower  to  make  a  jointure  of  all  or  palt  if  be  (hould 
*^  marry  \  and  after  ht^  death  and  jointuiV,  if  any  be 
'^  madei  to  the  heirs  male  of  hii(  body  lawfully  be« 
^*  gotten,  during  the  tenii  of  his  natural  life  ^  and 
^^  for  want  of  fuch  heir  male  I  give  the  faid  farm  to 
**  my  fon  Careu>  Mildmay^^  ^c.    It  was  agreed  that 
the  limitation  to  F.  M.  to  enjoy  and  fake  the  profits 
during  hit  life,  and  after  his  deceafe,  to  the  heirs 
,tqale  of  his  body,  wouU  make  an  eftate  tail^    So^  xf 

Aai  k 
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Ante.  ^t  ^^^  been  to  the  heir  male  of  his  body  in  the  fingulaf 

number,  where  nothing  appeared  which  explained  the 
intent  to  the  contrary :  but  here  the  intention  appeared 
to  be  that  fuch  heir  male  ihould  have  the  land  only  for 
life,  which  fhewed  that  the  teftator  did  not  intend  that 
thofe  words  ihould  be  taken  as  words  of  limitation ; 
and  nothing  appeared  in  the  nature  of  the  exprefliod, 
which  imported  that  they  fhould  be  taken  fo.  Heh- 
male  or  next  heir  male  were  words  of  purchafe,  and 
in  this  cafe  where  the  devife  was  to  F.  M.  and  after  his 
deceafe  to  the  heir  male  of  his  body  during  his  life, 
the  exprefs  KmitaticMi  during  bis  life  fhewed  that  he 
intended  his  fon  fhould  have  it  in  remainder  for  his 
life  only,  and  when  he  devifed  it  over  for  want  of  fuch 
heir  male  to  C.  M.  this  did  not  import  that  C  M. 
ihould  not  have  it  till  F.  M.  died  without  heirs  male 
generally,  but  for  want  of  fuch  heir  male  who  was  fo 
have  it  for  life* 

ivher«  tht  $5^*  Where  an  eftate  is  devifed  to  a  perfon  for  life^ 

is  tried  with  ^^^^  remainder  to  his  ifTue,  with  words  of  limitation 
Words  of        fupefadded,  the  word  "ifTue"  will  in  that  cafe  be 

Limitation. 

Tit.  3a.  c.  2$.  ccnftrucd  to  be  a  word  of  purchafe. 
f.  30. 

LoddiDgton  S  S3'  Sir  Michael  Armyn  devifed  certain  lands  tor 
1  Ld^ TftVm.  ^^^^^  Armyn  for  life,  and  in  cafe  he  fhould  have  any 
*^3«  iffue  male,  then  to  fuch  ifllie  male  and  his  heirs  for 

ever :  And,  if  he.  ihould  die  without  iffue  male,  then 
he  devifed  over.  It  was  agreed  by  all  the  judges,  that 
Evers  Armyn  had  but  an  eflate  for  life ;  and  that  the 
iffiie  male  of  Evers  Armyn^  if  there  had*  been  any, 
would  have  taken  a  fee  by  purchafe.    For,  firft,  they 

held» 
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hdd,  that  though  the  word  "  Iffue  **  was  fometimcs 
coniirued  as  heirs,  and  as  a  word  of  limitation,  yet^ 
in  a  devife,  it  might  be  a  word  of  purchafe  as  well  as 
of  limitation  :  when  it  was  taken  as  a  word  of  limita- 
tion, it  was  colledive,  and  fignified  all  the  defcend- 
ants  in  all  generations ;  but  when  it  was  taken  as  a 
word  of  purchafe,  it  might  denote  a  particular  per- 
fon,  audbe  ieftgnatio  perfona.  The  fecond  quefUon, 
then,  would  be^  Whether  the  intention  of  the  teflator 
appeared,  that  the  word  ♦*  ijfue  "  (hould  be  defignatio 
perfona^  or  whether  he  defigned  it  to  be  a  word  of  li- 
mitation ?  And  thfey  held,  that  the  teflator  deligned 
it  to  be  a  defcription  of  the  perfon  ;  becaufe  he  added 
a  farther  limitation  to  the  iflue,  vizp  and  to  the  heirs 
of  fuch  iffue  for  ever, 

S  54.  A  will  was  made  in  thefe  words  : —  "To  the  Backhoufc 
"  intent  that  all  my  lands  fhould  remain  in  my  name  |*pMod.'i8i. 
*^  and  blood,  I  devife  to  J.  S>  my  near  kinfman  fuch 
**  and  fuch  lands,  &?r.  to  have  and  to  hold  for  the 
**  term  of  his  natural  life  only,  without  impeachment 
of  wafte,  then  to  the  iiTue  male  of  his  body  lawfully 
to  be  begotten,  if  God  (hall  blefs  him  with  fuch  iflue, 
remainder  to  the  heirs  male  of  the  body  of  that 
*«  iffue/' 

< 
Lord  Chief  Juftice  Parker  delivered  the  opinion  of 
the  whole  court,  that  the  devifee  was  made  tenant  for 
life,  remainder  to  the  iffue  in  tail.  The  words  of  the 
will,  he  faid,  were  fo  exprefs  to  this  purpofe,  that  nei- 
ther any  words  that  could  have  been  ufed,  nor  any 
{arguments,  could  make  it  plainer.    This,  he  faid,  was 

A  ?  3  both 
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\>o\h  the  obvious  and  the  legal  f^e  of  the  words,  ^4 
what  they  would  b^ve  imported  ii^  a  conveyance. 


Doc  V.  Collis*       %  S5*  7*  ^^^fi^  devifed  a  moiety  of  certain  lands, 

394-^"^    -^^'    ^^^^  ^^^  ^^^  ^^  ^^^  ^^^>  ^^  '^^  daughter  Su/annah^ 

during  the  term  of  her  ns^tural  life,  and,  after  her  dc? 

freafe,  to  the  iffue  of  her  body  lawfully  begptten,  an4 

their  heirs  for  ever.     Sufannah  had  one  daughter  bom 

t^efore  the  will  was  made,  and  t^o  bom  after. 

Lord  Kenyon  faid  that,  in  a  will,  **  iflue  *^  was  eithq? 
$L  word  of  purchafe  or  of  limitation,  as  would  be^  an* 
fyrer  the  intention  of  the  devifor  {  though,  in  the  cafe 
of  a  deed,  "  iffiie  '*  was  univerfally  taken  as  a  word  of 
purchafe  ;  therefore,  y^ithout  difputing  any  of  the  for^ 
pier  cafes,  but,  on  the  contrary,  in  confirmadon  of 
them  all,  and  relying  upon  them  for  the  foundadon  i^ 
this  judgment,  namely,  that  the  intention  of  the  de^ 
Do«  T.  Burn-  yifor  muft  prevail,  he  was  of  opinion,  that  the  devifor, 
flep.  3Q.      *    in  this  c^fe,  ufed  *'  iffue ''  as  a  word  of  purchafe,  and, 

confequ^ntly^  that  the  children  of  Sufannah  took  a 
fee. 


TTiiFcfsthc  §  56*  It  has  been  dated  in  a  former  chapter  (12.) 

rrcncral  Intent   ^^  ^here  a  teflator  appears  to  have  a  particular  intent* 

V -quire  a  •  *  ♦  f  .    .  *  ^ 

ihiierent  Con-   and  alfo  a  £;eneral  maiiifeft  intent,  both  of  which  can- 

^^  *^"'         not  by  any  mp4e  of  (^onftruftion  be  carried  into  effed> 

the  courts  will  conftr^e  the  will .  in  fvich  a  manner  a$ 

to  effedviate  the  general  intent;    though,   by    tha| 

nicaps,  the  particular  intent  is  defeated* 


f  5?-  -A  P«fon 
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§  S7*  ^  peribn  devifed  lands  to  4*  for  his  natural   Kmg  t.  Mel- 
fife,  and,  after  his  deceafe,  he  gave  the  lame  tp  the  ^^25*  212T 
tfiue  of  his  body  lawfully  begotten  on  a  fecond  wife,  *  p*v/^* 
and,  for  want  of  fuch  HTue,  to  j5>  and  his  heirs  for  47a. 
ever ;  provided  that  A.  might  make  a.  jointure  of  aU 
fuch  premifes  to  fuch  fecond  wife.    Lord  Hale  was  of 
opinion,  that  this  wau  an  eftate  tail  in  A. :  s^d^  though 
the  three  other  judges  mB.R*  were  of  a  contrary  opi* 
nion,  yet  upon  error  brought  in  the  Exchequer  Cham- 
ber, the  judgment  was  reverfed,  and  Lord  Hal^% 
opinion  eftabliihed.     ^ 

$584  J  An  Blount  devifed  a  mefluage  and  farm  unto  King  t. 
his  coufin  John  Harris^  to  hold  during  his  natiural  Trem  Kcp. 
life ;  and,  from  and  immediately  after  the  determina-  29^- 
Son  of  that  eftate,  unto  the  iflue  male  of  the  body  of 
his  coufin  John  Harris  lawftiUy  to  be  begotten,  and  to 
faiis  and  their  heirs,  Ihare  and  fhare  alike,  if  more  than 
one ;  and  for  want  of  ftich  iflue,  unto  the  iflue  female 
of  his  coufin  John  Harris^  and  to  her  and  their  heirs^ 
fhare  and  ihare  alike,  if  more  than  one ;  and,  for  want 
oi  fuch  iflue,  unto  bis  coufin  William  Kingy  his  heirs 
and  afligns  for  ever.  And,  taking  notice  that  he  had 
covenanted  to  fettle  50  /•  a  year  upon  his  wife,  in  part 
performance  thereof,  he  devifed  houfes,  l^c.  at  Maid^ 
fione  to  her,  to  hold  for  her  life,  as  part  of  her  join- 
ture ;  and,  from  and  immediately  after  her  death,  h^ 
gave  the  fame  to  his  coufin  ^olin  Harris^  for  and  dur- 
ing the  term  of  his  natural  life  \  and,  from  and  imme- 
diately  after  the  determination  of  that  eftate,  unto  thQ 
iflue  male  of  the  body  of  the  faid  John  Harris  lawftilly 
(0  t)e  be^otten^^and  to  lus  and  t^ir  heirs  \  and,  for 

4^4  ^ant 
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vant  of  fuch  iffuc^  to  his  coufm  William  King  and  his 
heirs ;  with  a  provifo,  that  if  John  Harris  or  his  iffue 
ihould  alienate  the  premifes,  he  fhould  pay  2000  /.  to 
the  pcrfon  who  ought  n^xt  to  take  by  virtue  of  th* 
devifes  aforefaid. 


Lord  Keeper  Henley.^^The  firfl;  queftion  made  by 
the  plaintiff's  counfel  was,  Whether  Harris  took  pnder 
this  will  an  eftate  for  life  only,  or  an  eftate  tail  ?  And 
they  founded  their  arguments  of  its  being  an  eftate  for 
life,  on  the  •  the  word  "  ijue "  being  technically  a 
word  of  purchafe,  and  on  the  fuperadded  words  of 
limitation :  and  they  compared  this  cafe  to  Ijoddingim 
and  Aym^*amongft  many  other  cafes.  The  true  an-^ 
fwer  is,  that  there  can  be  no  technical  words  in  a  will ; 
but  they  are  to  be  conftrued  according  to  the  intention 
of  the  parties,  adly.  This  cafe  has  no  refemblance  to 
Loddingtm  and  Kyme :  that  was  exprefsly  upon  two 
contingencies,  to  A.  for  life,  and  if  A.  have  iffue,  then 
to  fuch  iffue  in  fee  ;  and  if  he  die  without  iffue,  then 
to  B.  in  fee.  There  the  court  conftrued  the  word 
^*  ijfue  **  to  be  nomenjingulare ;  and  were  well  war- 
ranted in  fo  doing  by  the  intent  of  the  party.  But, 
here,  it  is  and  muft  be  plural :  and,  if  the  iffue  were 
to  take  as  purchafers,  they  muft  take  as  tenants  m 
common :  and  put  the  cafe,  that  J.  Harris  had  ten 
fons,  and  the  nine  eldeft  died  in  his  lifetime,  leaving 
children,  yet  the  tenth  and  only  furviving  fon  would 
carry  away  the  whole  inheritance.  The  teftator  in- 
tended the  word  "  iJfue  '*  to  be  a  word  of  limitation 
in  this  cafe,  and  that  W.  King  (hould  take  on  failure  of 
iffue  by  J.  Harris^  whenever  that  Ihould  happep,  and 

baa 


s. 


( 


Title  XXXVm.    Devlfe.    Cb.  xiv.  §  58.  '361 

has  carried  the  whole  fee  in  [particular  eftates  and  re. 
mainders  for  want  of  fuch  ifiue,  1.  e.  for  default  of 
fuch  iflue.  There  is  fomething  of  peculiar  force  in 
this  expreflion :  and  the  law  fuppofes  that  the  inheri- 
tance already  attached  in  the  firft  taker,  but  liable  to 
be  defeated  by  a  fubfequent  event,  his  dying  without 
iflue ;  and  by  no  rule  of  law  can  it  admit  of  that  narrow 
rule  of  conllruftion  put  on  it  by  the  plaintiff's  counfel, 
viz.  of  being  confined  to  iffue  living  at  J.  Harrises 
death.  They  fay,  that  if  it  be  conftrued  to  be  an 
eftate  tail  in  J.  Harris^  the  fupperadded  words  of  . 
limitation  to  the  word  **  i^e  '*  muft  be  rejefted  as  nu- 
gatory. I  agree  it  is  a  found  rule  in  the  conftru£tioa 
of  deeds  and  wills,  that  every  word  ought  to  ftand,  if. 
confident  with  the  manifeft  intention.  Therefore,  in 
Backboufe  and  Wells ^  the  limitation  being  to  A.  for  life  Aate  r.  54, 
only,  and,  after  his  deceafe,  to  his  iflfue,  if  God  (hould 
blefs  him  with  any,  the  court,  firft  on  account  of  thei 
negative  word  "  onlyy*  fecondly,  becaufe  the  word 
**  ijfue  '*  was  fo  coUe&ed,  as  to  be  conftrued  nomen 
Jtngulare^  held  it  a  word  of  purchafe.  So,  in  Shaw 
and  Weighs  and  the  word  *<  heir"  in  Maggot  and 
Sewell.  Bu^  where  there  is  an  evident  neceifity  to 
make  it  plural,  there  the  fame  neceflity  requires  that 
the  fuperadded  words  of  limitation  (hould  be  rejected : 
and  there  is  no  cafe  or  authority  to  fhew  that  the 
word  "  ijp^y*  ox  ^*  heirs^^  when  plural,  has  been 
conftrued  a  word  of  purchafe ;  but,  on  the  other  hand^ 
there  are  authorities,  where  the  word  **  heir  *'  in  the 
lingular  number  has  been  fo ;  and  fo  may  the  word 
*^  iffiie^^  where  the  context  requires  it  to  be  taken  as 
a  word  of  purchafe*    4thly,  The  teftator,  by  the  pro* 
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« 

vifo  in  his  will,  has  pbialy  dedared  hie  iqtfA^eii  to 
give  y.  Harris  an  oft^e  tail,  ^^  if  J.  HarriiM  or  any  of 
^^  his  ifiue^  ihould  alienate/'  &c.  How  could  J^  Har^ 
ris  alienage  or  incumber,  if  he  had  no  eftate  of  bhe^ 
Ijifra.  litance  ?    The  cafe  of  Wrigbi  and  Fearfin  determined 

by  0»,  T.%iG.  fi.  has  been  intended  to  fay  the  counfel 
in  this  cafe :  ud,  in  my  opinion,  that  was  a  much 
(Ironger  cafe  than  the  prefenr.  That  was  of  a  truft 
eftate,  and  there  were  truftees  interpofed  to  {ve^ 
ferve,  l5fc. ;  and  I  was  ftrongly  preffed  with  the  authot 
lity  of  Bsgjbaw  and  Spencer :  yet,  after  the  beft  con-» 
fideration  I  was  able  to  give  it,  and  after  ran&cking 
all  the  cafes  on  the  fubjed,  I  held  it  an  tftate  tail ; 
and  an  appeal  was  afterwards  brought  in  the  Houfe  of 
Lords  againft  that  decree,  but  was  afterwards  deferted 
by  the  appellant,  on  advifing  with  his  counfdL  That 
d<term]nation»  though  a  decree  of  my  own,  will  have 
confideraUe  wdght  with  me ;  and  I  find,  upon  viewing 
my  notes  in  that  cafe,  that  the  prefent  has  been  argued 
upon  the  very  fame  prindplesv  I  am,  therefore,  of 
opinion,  fcMT  the  reafons  before  mentionsd,  and  from 
the  authorities  cited,  that  John  Harris  took  an  eftate 
jn  tailma}e« 

Roe  ear  Jem.  g  ^^.  Dapkl  Dodfon  devifed  in  diefe  words  : —  '^  | 

Grew.  *  give  iinto  my  nephew  George  Grew  all,  fifc^  to  hold 
Iw^tup  ^^  ^^^  4uring  the  term  of  his  natural  life ;  and,  from 
i^^•  and  after  his  deceafe,  to  the  ufe  of  the  iflue  male  of  iiis 

body  lawfully  begotten,  aqd  the  heirs  male  of  the  body 
tl  fttch  iflue  male :  and,  iat  .^^nt  of  fiich  ^e  malcj 
)ie  gave  the  aforefaid  premifes  to  his  nq>hcw,  Georie 
DsdfMf  his  heirs  and  {iffigns  fof  ever,'^    Q^orge  Grevf 

h^d 
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had  lie  chfld  A  the  tune  of  making  the  will :  he  cn« 
fered  dn  the  pr en^6,  fnfiired  a  recovery  thereof,  and 
cBed  withoat  itfue  male.  The  queftion  was,  whether 
GeorgB  Qrew  took  tt  dittte  tsol^  or  for  Ufe  only^  under 
AefaidwiU? 


Lord  Chitf  luftice  Wiltma  find,  that  diough  the  tefta* 
tor  certainly  .hitetiddd,  in  the  firft  inftance,  to  give 
G^or^  Grew  oftly  im  eftate  for  life,  yet,  if  he  as  cer- 
tittAly  intended  ihat  all  his  fons  fliould  take  in  fuccef 
fion  €«ie  after  anc^her,  (and  they  could  not  take  in 
that  manner,  but  )>y  lodging  the  eibt^  tail  in  George 
Grew\  then  it  came  to  this  cafe :  here  were  two  things 
intended ;  one  an  eftate  for  life  to  G.  Grew^  another 
an  eftate  in  fucce|&on  to  all  bis  fons  in  tail  male,  ad 
^nfimiium.    Could  they  both  take  place  ?   If  they  could, 
they  ought :  if  they  could  not,  then  balance  the  two 
{nttetioni  againft  one  another,  and  fee  which  was  the 
weightieft  and  mpfl  comprehenfiye ;   and  give  that 
effed.     Courts  fubftitute  thentfelres  in  the  place  of  a 
feftator  j  and,  fuppofe  the  queftion  to  have  been  a&ed 
him,  you  h^ve  willed  two  tilings,  which  cannot  both 
t)e  obeyed  exactly  according  to  your  will,  and,  there- 
fore, pne  muft  yield  to  die  other :  what  muft  have 
been  the  ^^et  ?    ^^  I  with  to  be  obliged  in  the  prin« 
^  dpal,  capitaU  and  moft  material  deftination  I  have 
^^  made,  and  to  rejed  the  fecondary  and  fubordinate 
**  one/*    Thfsrp  yrcrt  three  points  to  be*  confidered  ; 
ift:.  If  he  intended  a  fugceifiye  Inheritance  to  all  the 
iffue  male  of  G.  Grew  ad  injlnitum  ?    2d,  Whether 
that  intention  could  take  place,  if  G.  Grew  have  only 
|n  eftate  for  Kfe?    3d^  If  it  couI4  not^  then,  which 

.     '        of 
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of  the  two  intentions  mufl  govern  the  conftru&ion  ? 
That  is,  if  the  words  ^^for  lifs^*  muft  give  place,  or 
the  words,  expref&ng  an  intention  of  giving  a  fuccef- 
j(ive  inheritance  to  the  ilTue  male  of  G.  Grew.  As  to 
the  firft  point,  the  will  was  clear :  the  remainder  tp 
Dob/on  was  not  to  take  place  while  any  iflue  male  of 
G.  Gr^u^exifted :  a  general  failure  of  that  line  was  to 
open  the  fucceflion  to  Dodfon ;  and,  therefore,  a » con* 
ftru£lion  to  let  him  in  fooner,  would  dire&ly  encounter 
the  maiufeft  intention  of  the  teftator,  who  was  making 
each  of  his  nephews  the  diftinQ  root  of  fuccei&on,  to 
particular  parts  of  his  eftate.  It  was  objeded,  that 
the  word  "  ijfue  "  was  only  defcriptive  of  an  indivi* 
dual,  and  the  words,  ^*  of  the  body  of  fuch  i^U^ 
>nale,"  was  in  the  Angular  n\imben  lifue,  in  its  na- 
tural or  ordinary  f^gnidcation,  meant  ^'  all :"  it  might 
be  reftrained.  If  firft,  next,  or  any  other  (imilar  word^ 
had  been  ufed,  he  might  have  confined  its  general 
meanilQg  ;  but,  as  it  flood  in  the  will,  it  comprehended 
alL  The  word  **  body^*^  in  the  fmgular  number,  was 
not  meant  to  point  out  one  individual,  viz.  the  firft 
iffue,  and  to  exclude  all  the  refl ;  but  to  limit  the  ope^ 
ration  of  the  devife  to  one  at  a  time,  ia  a  courfe  of 
fvici:einon,  and  to  exclude  the  iiTue  from  taking  all  to* 
gather,  wjiich  might  have  been  more  doubtful,  if  the 
word  had  been  in  the  plural  number,  **  bodies  :*  *  but, 
without  exprefs  words,  the  court  would  not  make  an 
expofition  prodpi^iye  of  fuch  abfurd  confequences* 
|f  only  one  fon,  it  muft  be  the  firft :  the  exiftence  of 
a  fon  for  a  moment  determined  the  limitation :  ^d;^ 
if  ten  more  fons  had  been  born  after,  they  (;ould  no^t 
take,  but  the  remainder  liipited  .to  G.  Podfon  was  tp 

m 


57//^XXXVlII.    Devife.     (lb.  xiv.  S  5^.  ^^5 

fall  into  poflefiion,  in  dired  oppoiition  to  the  will, 
tirhich  faid,  it  ihould  take  place  for  want  of  ^^  fuch 
**  iffue  male  "C'—fuch  ;  What  ?  Iffue  male  of  the  body 
of  G.  Grewy  comprifing  and  embracing  every  branch 
arifmg  from  him :  not  one,  but  all  the  male  line  de** 
rived  from  him. 

It  was  alfo  objeded,  that  ••  iffue  ^'  was  more  pro- 
{)crly  a  word  of  purchafe.  It  was  ufed  in  the  ftattfte 
De  Bonis  without  an  idea  of  purchafe  annexed  to  ity 
and  it  a£b  in  a  double  capacity,  as  will  beft  anfwer  the 
intention  :  and  though  it  was  fubftituted  in  the  place 
of  the  word  **  beirsy*  which  was  fcratched  out,  and 
it  was  fairly  argued  he  might  intend  it  as  a  word  of 
purchafe,  yet  it  did  not  carry  the  argument  a  jot  far- 
ther than  the  words,  ^^for  life**  did :  for,  if  they  took 
by  purchafe,  they  mufl  all  take  as  joint-tenants  for 
life,  and  tenants  in  common  of  the  inheritance*  .Could 
that  be  his  intention  ?  For  if  he  had  ten  foas,  and  nine 
left  iffue,  the  tenth  muft  have  the  whole  eftate  by  fur- 
vivorihip;  and  when  all  were  dead,  then  the  eilate 
muil  break  into  ten  p^s,  and  there  could  be  no  crofs* 
remainders  ;  fo  that,  when  there  was  a  failure  of  iffue 
of  .one  fon,  that  part  muft  go  over  to  Dodforiy  when 
no  part  was  intended  to  him  whilft  there  was  any  iffue 
male  of  the  body  of  G.  Grew.  He  intended  all  to 
take^  but  in  a  courfe  of  fuccelCon. 

adly.  Could  this  intention  take  place,*  if  G.  GretVy 
took  only  an  eftate  for  life  ?  It  might,  by  conftniing 
the  word  "  ijue  '*  to  mean  firft  and  every  other  fon 
in  fikcceffioa.    Suppgfe  he  had  lisiid,  <<  I  mean  by.  iffue, 

«  firft 
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<<  firfl:  and  every  other  fon^''  it  muil  have  bieeaid 
expounded ;  becaufe  words  were  only  piAures  of  ideas 
upon  paper^  and^  therefore^  if  he  put  a  mesining  fn 
the  word  himfelf,  it  muft  be  underflGOd  as  he  meani 
It.  But  he  had  not  faid  & ;  and,  therefore,  he  left 
the  word  to  aft  in  its  own  natural  charader,  and,  in 
that  cafe,  it  would  not  endure  to  be  expounded  M  firft 
'^  and  every  other  £00  in  fucoeffion  :"  for,  ex  vi  terminii 
it  meant  all,  and  had  not  an  eye  of  fucceffive  priority 
In  it )  and  there  was  no  cafe,  where  it  was  ever  con- 

.  .  * 

firued  to  mean  ^^  &ft  siiid  every  od)er  km  m  fiiccefi 

'^  iion,^'  and  to  create  a  feries  of  contingent  remain-^ 

ders  one  a&er  another ;  which  it  muft  do^^  or  the  fwi^ 

dpal  intention  of  the  teftator  be  di&ppoiated^   aud 

^en  it;  k  defcriptive  of  the  eftate,  an4  operatcis  as  M 

word  of  Umitation,  and  ^ves  an  eflate  tail,  it  is  noC 

die  *^  word,*'  but  the  '*  law,''  whicb  regulates  the  de* 

Icent  to  an  the  ^ns  fucceifively,  upon  its  own  fevow 

ite  jprinciplet  of  primogenitore^    It  had  boea  argued 

that,  if  we  codd  ootled  from  the  wifl,  that  be  meant 

4&rft  .and  «very  ^ther  £on  in  fucceflion,  why  not  ebnftrue 

it  £0,  and  thereby  complete  every  part  of  &e  intention  i 

JBecaufeit  would  be  doing  violence  to  the  wprd  ^^  iflue^'^ 

and   fbrang  h  out  of  its  known  eftabliihed  fenfe^ 

when  the  meaning  of  the  toftator  might  be  as  effec-' 

xuaily  eompli^  with  by  giving  it  one  of  its  naluraf 

cneigies,  as  a  word  of  limitaibn;   and  though  the^ 

intention,  cotlefted  from  the  will,  was  ta  govern  thtf 

conftraAionv  yet  there  muft  be  wordi^  ufed  whic&  are^ 

fit  and  proper  for  that  purpofe.    It  would  con£oiiiltf 

the  uk  of  all  language,  and  introduce  the  greateft  haiv 

baricy  and  4;«i^ion>  taoiake  :«vw4s  iUnd  fyt  Ite^ 
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in  oppofition  to  the  fenfe  which  iifage  had  put  upon 
diem :  and^  as  a  word  of  limitation,  it  did  not  dtfeat 
die  eftate  for  life ;  for,  without  fine  or  recoverf ,  which 
was  not  to  be  prefumed,  an  eftate  tail  was  only  an 
eftate  for  life. 

As  to  whether  die  words,  ^*  heirs  male  of  the  body 
^  of  A  J*  operating  as  words  of  purchafe,  would  hare 
the  fame  efie£l,  and  take  in  all  the  iflue  male  of  ^.  at 
efe&ually,  as  if  they  operated  as  words  of  limitation, 
he  admitted^  upon  the  authority  of  Co.  Lit.  26  b.  and  Vide  Tit.  saw 
the  cafe  of  Sautbcote  t.  Stowell^  1  Mad.  216.  tyj.  and  ^"  ^^  ^  ^ 
Freeman^ I  Reports  1216.  225.,  that  when  an  eftate  once 
vefts  in  an  heir  male  of  the  body  of  A.  by  purchafe^ 
that  any  other  heir  male  of  the  body  of  A.  may  take 
by  defcent ;  and  the  reafon  feemed  to  be,,  becaufe  it  is 
quqfi  an  eftate  tail  from  A. ;  and  the  w31  of  the  donor 
gave  it  a  defcendible  quality,  after  it  is  once  vefted,  a» 
to  all  the  lineal  male  defcendants  from  A.^  as  well  at 
to  all  the  lineal  male  defcendants  of  the  firft  purchafer.^ 
But  ftill  it  Would  not  have  the  fame  confequence,  as  if 
they  aded  as  words  of  Umitation :  for,  fuppofe  A.  had 
a  fon  who  died  in  his  father's  Kfetime,  leaving  daugh* 
tei^,  and  A.  had  other  fons,  they  could  never  take  at 
an,  for  the  feccoid  brother  could  not  take  becaufe  he- 
was  not  complete  heir  f  whereas,  if  it  was  an  eftate 
tail,  it  would  dcfcend  upon  the  fecond  fon,  and  take 
m  all  the  defcendants :  and  it  was  impoffible  to  make 
it  equivafem  to  a  limitation  to  the  firft  and  every  other 
ion,  without  violating  and  confounding  the  legal  ope- 
ration of  words,  and  producing  confequences  not  war* 
ranted  by  the  will ;  for,  ^foa  a  limitation  to  the  firft 

and 
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and  crery  other  fon,  the  remainders  would  vcft  thd 
inftant  the  fons  were  bom ;  and,  when  a  fon  was '  of 
age,  he  might  by  a  fine  bar  all  his  iflue :  but,  where 
the  limitation  was  "  to  the  heir  male  of  the  body  of 
**  A.^*  no  eftate  vefted  till  A.  died  ;  and,  if  there  were 
no  truftees  to  preferve,  l5?c.  A.  might  bar  the  remain- 
ders at  any  time  after  the  fons  were  born,  as  well  as 
before :  and  a  fine  levied  by  his  eldeft  fon  would  not 
bar  his  iffue,  if  he  died  before  the  father,  becaufe 
the  iffue  would  take  by  purchafe,  and  not  from  his 
father* 

3dly,  Which  intention  ought  to  take  place  ?  If  the 
teftator  had  put  the  ilTue  and  remainder-men  into  the 
power  of  Gi  Greiv^  it  was  not  to  be  prefumed  he  would 
defeat  them.  If  he  had  given  contingent  remainders 
to  the  ifUie,  and  they  were  to  take  by  purchafe,  he 
might  defeat  the  iflue  before  they  were  born*  If  eftate 
tail,  ~  a  chance ;  if  confined  to  one  iffue  only,  the  reft 
had  no  chance  ;  better  to  have  a  chance  of  fomething ; 
the  remainder  was  of  no  eflimation  after  eftate  tailj 
vefted  or  contingent,  qudciinque  vid.  But  fuppofe  the 
quefUon  afked, — **  You  meant  a  ftrift  fettlement,  with 
*^  truftees  to  prefei've  contii^ent  remainders  ;  but  the 
*•  words  will  not  warrant  the  expounding  the  will  in 
^^  that  manner^    G.  Gr^w  muft  either  take  an  eftate  tail, 

* 

^^  which  will  let  in  all  his  iffue  male,  but  with  a  powor 
**  of  defeating  them  and  George  Dodforiy  or  an  eftate 
"  for  life,  which  will  let  in  G.  Dodfon^  in  exclufion  of 
**  the  fons  of  G.  Grew  ?  His  anfwer  muft  have  been ; 
^'  I  do  not  intend  G.  Dodfon  any  thing,  wh^ft  there  is 
•*  iflfue  male  of  George  Grew.^\ 
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It  '^as '  certa'mly  the  intention  of  the  teftator,  that 
O.  Gr^zc;*s  ions  fflould  take  in  fucceffion,  which  they 
cOuId  not  do,  if  he  was  only  tenant  for  life,  fie, 
therefore,  took  an  eftate  tail.  iTie  other  Judges  gon- 
curred ;  and  judgment  was  jgiven  accordingly^ 

§  6o,  The  Court  of  Chancery  has  deviated  frqm   Where  t 
tfee  rule  in  Sh'elley^z  cafe  in  fome  cafes,  where  the  tef-  ated  and  z 
titorhas  dlrefted  a  fett lenient  to  be  made,  and  the   C^n^^^wc^ 

1  ,  .  .  >  dircclcd. 

court  has  been  called  upon  to  give  directions.  refpe£i:- 
ing  fuch  fettlenlent,  and  fo  far  has  departed  ,from  that . 
\f hich  would  be  the  legal  operation  of  the  words  li- 
miting the  truft,  if  reduced  to  a  cpmmon  law  cpnvW^ 
ahce,  as  to  conftrue  the  words.  *'  heirs  of  the  body/^ 
although  preceded  by  a  Hmitatiqi^^  fpr  life,  as  words  of 

purchafe,  and  not  of  limitation.     But  this  Ka^  been 

-  • :  '..  ■  ■  •  i  .     .'..•:       ^   ;  •••.  ^'  vi  ;.   .  -  •      . '  *.  •'..  v-H* 
dojie  only  in  cales^  wherein  it .  appeared .  from  fqai^, 

claufe  or  circumftance,  eflentially  repugnant  tp  ^bc.; 

nature  of  ah  eftate  tail,  that  the  devifor  cpuld  only.jn- 

tend  to  give  the  firft  devifee  an  eftate  for  life  ;  arid  that 

he  ufed  the  words, , ". /?eirs., of  thf^ kod)[^\  for-  thp.pjir- 

pofe  of  ^efcribing  the  perfons,  to.  whoni.he  m?ant  ta  /  .  -=    . 

give  the  eftate^  after  the  death  of  the  firft  devifee,  -    ,  '* 

§  Si.  The  Counlefs  of  Sheppey  devifed  her  real  an4.  Leonard  v. 
perfonal  eftate  to  tfuftees  and  thejr^heirs,  for  payment  1*^1!  °^ 
of  .debts  and  legacies  ;  and  afterwards  to  fettle  th^.  re^   a  Win,  ^26, 
mainder,  and  what  fliould  remam  unfold,  a  moiety  ta 
her  fon  Henry  and  the  heirs  of  his  body  by  a  fecond  wifQ^r 
^cL  |n  default  of  fuch  iffue,  to  her^  fon  Francis  ^^ 
tTieneir's  of  his  body  ;  the  othier  moiety  to  her  fon  Frqng^ 
els  ajiQ  ttie  heirs  of  his  body,  with  remainders  over,  tak- 
ing fpccial  care  ia  fuch  feltlement,  that  it  fhould  never  be 

Vol,  VL  B  b  in 
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in  the  potiref  of  either  of  her  faid  foot,  to  dock  flte 
intails  of  eitW  of  the  fidd  moieties  given  to  them  ai 
iibrefaidt  during  theit  or  dther  of  their  life  or  Uvet^ 
The  queftion  wu,  whether  Francis  and  Hfmj  were 
entitled  to  have  an  efUte  tail  conveyed  td  them»  or 
only  an  eftate  fdr  life. 


Cdwpitr  decreed,  that  the  font  liraft  be  made 
only  tenants  for  fife,  and  (hould  not  have  an  eftate  tail 
tonveyed  tb  them ;  but  theur  eftate  for  life  ihould  be 
indiout  impeachment  of  wafte.  And,  firft,  becadle 
here^  an  eftate  was  not  execiited,  but  only  executory ; 
andt  therefore^  the  intent  and  meaning  of  the  teftatrix 
Ms  to  be  purfued.  She  had  declared  her  mind  to  be^ 
ihat  her  fons  fhould  not  have  it  in  their  poSrer  to  bar 
didr  children,  which  diey  would  have,  if  an  eftate  tail 
was  to  be  conveyed  to  them )  and  t6ok  it  to  be  as  ftrang 
hi  the  cafe  of  an  executory  devife  fox  ^^  benefit  of  the 
iflue,  as  if  the  like  provifion  had  been  contained  id 
marriage  artiifcles. 

Sumfo^  $  ^^*  ^^  J^^^  Mapittrd  devifed  certain  €ftate8  ttf 

(1^1  of)  truftees,  and  their  hehPs ;  then  followed  this  claufc^^ 

f  Bra.  Fad  **  BIy  will  is,  that  my  faid  truftees  and  thdr  hdn  c<^ 

^9-11.  m  ^gj  t),^  £j4  manors  of  dlf/hn  and  Hardmead  to  the 

**  tife  of»  or  in  tnift  for  Sir  Henry  Hobart  and  ERxa^ 
«  betb  his  wife^  fef  tfceir  lives,  and  the  fife  of  the 
<*  longer  lirer  of  (hem ;  the  remainder  to  the  firft  fibtt 
**  of  the  laid  £JiaaMb,  for  99  ye^iSt  if  he  Iball  f6' 
**  long  litre }  the  remainder  to  the'hdrs  male  of  the 
**  body  of  fueh  firft  fon ;  the  remainder  to  all  and 
**  every  die  foas  of  Ae  laid  Elixetstb  hr  99  je»h^ 

•iT 
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^  if  every  fuch  fon  refpedtivdy  fliall  fo  long  lire  j  the 
*^^  remainder  to  the  htin  male  of  every  of  them,  to  take 
^^  not  jointly,  but  fucceffively,  the  one  after  the  other^ 
««  according  tcf  the  births  of  eiach  of  them ;  the  fons 
^^  to  take  the  term  of  99  yeari  with  immediate  remain^ 
^  d^rs  to  their  faid  heirs  males  \  tli^  l^mainder  thereof 
^*  to  Uary  Maynard^^  ^c:  Sir  Join  Hotari,  thfe 
only  fon  oJF  Sir  H.  and  Lady  Hottitt^  exhibited  hiA 
bill  againft  the  tniftees,  praying  thtlt  the^  might  bbii-t 
Vey  the  eftates  according  to  the  will,  whieH  was  d6* 
creed :  and  a  conveyance  was  fettled  by  the  Mailer^ 
whereby  the  eftate  was  mentiaried  to  be  conveyed  to 
i'homas  Carter  and  Charles  Claytmy  and  their  heirs} 
habendum  to  them  and  their  heirs ;  to  the  feveral  t^es^ 
intents^  and  purpofes  in  the  faid  mil  and  aS  effarlia^ 
ment  limited^  exprejfedj  and  declared;  and  to  and  fir  M 
'^tber  u/e^  intent^  andpi&ptfe  whatftneveK 

To  the  Mailer's  report  df  this  draft  tHe  plaintiflF  ex^ 
cei)ted  t  for  that  the  premifes  ougHt  at  leaft  to  be  li«  ^ 

iiiited  to  the  ufe  of  the  faid  Carter  and  Clayton  and  their 
heirs,  and  only  in  trujt  ft/r  fuch  perfon  and  perfons,  > 

and  fuch  eftate  and  eftates,  as  were  in  and  by  the  faid 
irill  limited.  Whereby  the  legftl  eftate  might  be  vefted  # 

'in  the  laid  truftees,  fit  the  better  preformation  of  the  ^^ 

fconting^Ht  limitations  \  which  othen^fe^  as  the  draft 
was  prepared,  were  liable  to  be  deftroyed,  and  the 
Iteftator'^  intention*  plainly  to  be  defeated. 


The  matter  of  this  exception  clme  on  to  be  heard 
before  the  Lord  Chancellor,  on  the  19th  of  Decefmber 
i7o0;  when  his  Lordlhip  declared^  <«That  ia  mat« 

Bba  ^  tfrs 
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^*tere  executory,  as  in  cafe  of  articles,  or  a  will 'd J- 
"  •  reding  a  conveyance,  where  the  words  of  the  arti- 
**  cles  or  will  were  improper,  that  court  would  not 
*'  dire&  a.  conveyance,  according  to  fuch  improper  or 
f^  informal  expreffions  in  the  articles  or  will,  but  would 
^*  order  the  conveyance  or  fettlement  to  be  made  in  a 
**  prosper  and  legal  manner,  fo  as  might  beff  anfwer 
1^  tlf^fl^tuion  of  the  parties  r  and',  in  this  cafe,  his 
V  Lordihip  conceived  the  true  intent  and  meaning  of 
**  the  will  to  be,  ilxit  the  e/lates  Jhould  be  feeured^  as 
*'  &r  as  the  rules  of  law  would  admit,  to  the  ijfue  male 
V '  of  the  refpeSli'oe  devifee'sy  before  the  crsfs-remamders 
*',  fbmild  take  place  ;  and  that  it  was  defigned  to  be  as 
"  -ftria  a  fettlement  as  poffible  by  law."     His  Lord- 
fhip,  therefore,  decreed,  that  in  the  faid  conveyance, 
yihtrt  any  part  of  the  eflate  was  liinited  in  ufe  to  the 
plaintiff  for  99  years,  if  he  fhould  fo  long  liy iy  fbet^ 
Jhould  be  a  limitation  over  to  trujlecs  arui  their  beirs^ 
during  his  life^  topreferK)}^^  the  contingent  ufes  in'temdin- 
der  ;  and  then  to  the  firft  and  other  fons  of  the  plain-^ 
tiff  in  .tail  male  fucceffively  :  and,  where  any  part  war 
lijiuted  to  »the  defendant  the  Countefs  of  Stafford  for^ 
Ufe,  and  then  to  the  Earl  for  99  years  if  he  flkmld.  fo^ 
long  live,,  that  there  ihonld  alfo  be  a  limitation '  bvter 
totruftees  and  their  heirs,  during  the  liVes  of  the  faid: 
Jlarl  and  Countefs,  and  the  furvivor  bf  th^tn,  to  jpre-^ 
fprtve  .the  contingent  ufcs  in  remainder ;  and  then  to 
the  firft  and  every  other  fon  of  the  Countefs  of  StaiU'^^ 
ford^  and  the  heirs  male  of  the  body  of  fuch  firft  and 
^very.  other  fon ;  and  then  to  the  right  heijs-  of  Sir 
yohn  Maynard* 


L.  ^ 


*  \ 


From 


TttU  XXXVIIt.     Devlfe.     Ch.  xi^r.  §  63, 64/  jjf 

Trom  this  decree,  the  defendants,  the  Earl  and- 
Gountefs  of  Stamford^  appealed  to  the  Houfe  of  Lords ; 
by  whom  it  was  affirmed,  and  the  appeal  dirmiiTed. 

5  63.  In  the  cafe  of  Papillon  v.  VoicCy  the  fum  of » Ante. 
iO)0oo  A  was  devifed  to  truftees,  to  be  laid  out  in  a 
parchafe  of  lands,  to  be  fettled  in  the  fame  manner  zs^ 
land,   which  the  teftator  devifed  by  the  fame  will ; . 
that  is  to  fay,  to  B.  for  life,  without  impeachment.. of' 
wafte,  and,  from  and  after  the  determination  of  that 
eftate,  to  truftees  and  their  heirs  during  the  life  of  B,^ 
to  preferve  contingent  remainders  ;  remainder  to-  the  - 
heirs  of  the  body  of  jS%,  with  remainder  over^  with  a 
power  to  B.  to  fettle  a  jointure.     And  it  has  been; 
dated  that,  as  to  the  lands  devifed.  Lord  King  held; 
that  B.  took  an  eftate  tail.    But,  as  to  the  other  poinr,^ 
he  declared  ths  court  had  a  power  over  the  money,; 
direded  by  the  will  to.  be  invefted  in  land ;  that  the' 
diverfity  was,  where  the  will  pafTes  a  legal  eftate,  and' 
where  it  is  only  executory,  and  the  party  muft  come  to- 
this  court  in  order  to  hare  the  benefit  of  the  will : : 
that,  in  the  latter  cafe,  the  intention  fhould  take  place, 
and  not  the  rules  ^f  law ;  fo  that,  as  to  the  -  lands  ^^to 
he  purchafed,  they  fhould  not  be  limited  to  B.  for  life, 
wjith  power,  iSc.  remainder  to  the  heirs  of  his- body, 
bpt  to  B.  for  life,  with  power,  l^c.  remainder  to  trut 
tees  during  his  life  to  preferve  contingent  remainders  ; 
remainder  to  his  firft  and  every  other  fon  in  tail  mala^ 
remainder  over,  ^c.  .     ' 

:-%6j^'JofephJifl3t<mj  by  his  will,  gave  Z2ooXJn   Afhtonv, 
moncy^aod  6oqo/.  ^outb  4?rtf*annuitievin'-truft.as;  ^J^^-,  ^^ 
.         '  ^b^  fogn   V.1.402, 


^j^  TifieSXZVUU    Devi/e.    Gh.  xiv.  §  64, 6$. 

fi>on  as  conveniently  might  be  after  his  death  to  fell  thq 
ii^ne,  and  lay  out  the  money  in  a  purcbafe  of  lands  of 
inheritance,  to  bp  ^onyeyed  to  George  Jofepb  AJbtoA 
fQr  life,  and,  after  his  death,  tg  the  ifue  of  bis  bodt 
lawfully  begotten ;  and  for  want  of  fuch  iflue,  to  Henry^^ 
AJbton,  in  fee.    Geoi^e  Jofepb  Jfbton  brought  his  bil| 
for  a  perfprmaiific  of  this  trad ;  and  at  |he  hearing  of 
the  caufe,  one  queftion  was,  vj\izt  eftate  the  plaintiff 
ought  to  take  in  the  lands  to  be  purchafed^  whether 
for  ^fe  only,  qr  in  tail  ?  it  being  infilled  on  his  jwt| 
tfaat^  had  this  been  a  devife  of  the  lands,  he  would 
^dearly  haye  been  tenant  in  tail,  and  the  truft  ought  to 
receive  the  £una  conftrudion*    But  the  court  held  he 
ought  to  be  made  tpnant/or  life  only  of  the  lands  to  be 
purchafed,  and  decreed,  that  they  fho\ild  be  conveye4 
to  the  plaintiff  for  life,  with  remainder  to  truftees  tQ 
pieferve  contingent  remainders ;  with  i;emaiQder  to  his 
firft  and  other  fons  in  tail  general :  with  remainder  to 
|lis  daughters  in  tail  as  tenants  i^  common,  and  not  af 
joint  tenants,  with  crofs*remainders  between  themj 
iemainder  in  fee  to  t{ie  defendant  Robert  Jfbtm^ 

<9lencirchy  v.       S  ^5*  ^^  Tknnas  Per/ball  devifed  all  his  real  eftat^ 

lorn^%.       to  truftees,  upon  truft  to  convey  the  lavie  to  the  ufe 

CcXua.  Jur.    of  hjs  Niece  Arabella  (who  afterwards  became  Lady 

'  -      -        Gli»r£bf)  for  life,  without  impeachment  of  waftet 

yoluntary  wafte  p  houfes  excepted,  rem^der  after  hef 

death  to  her  hu^b^d  for  life,  remsdnd^  to  the  iffuf 

^f  her  body,  with  feveral  remam^ers  oyer* 

7bi|  ca&  c^e  on  firft  befiDr^  Lord  Klji^g  i/^hp  ted^ 
time  to.  aidiife,  aqd  to  havf  the  opiiop  of  tlie^dgesf 

■  ^' '.'■■■'.  ^ 


Title  X%tVm.    J>evi/e.    C*,»V565— </.  375 

It  afterwards  came  on  ttefore  Lord  727/^,  ^o,  after 
long  argument  and  4^iiberatp  conifder^tion,  held,  t&a( 
{^y  Glenorchy  was  entitle^  only  to  ;m  eftate  lor  lifcj^ 
with  remainder  to  her  hufband  for  )ife,  remainder  tx) 
truftee^  to  preferve  contingent  remainders,  remainder  . 
to  her  iirft  an4  other  fons  in  tail,  remainder  to  her 
daughters  in  ^9  sind  4^^^^  ^  fettlement  ^ccon)^ 

5  €6.  jfifuibam  Meuf:i  devikd  all  his  lands  to  tmf.  Heart  v« 
tecs  and  their  heirs,  ii|  tru(^  to  fell  the  fame,  and,  fA^'s6<« 
with  the  mopey  arifing  \)y  the  fale,  to  purdiafe  other 
freehold  lands  or  long  anni^es,  or  flock,  and  then  ii| 
trufl  to  permit  the  plaintiff  and  l^is  ^ffigns  to  receiTe 
the  Intereil  and  profits  thereof  during  his  life,  and, 
after  his  deceafe,  then  in  truft  for  the  v\[t  of  the  ifliie 
of  the  \fp4y  of  the  plaintiff  lawfully  begqtten  i  and, 
in  defi|u]t  of  fuch  iflue,  the  teftator  derife^  the  prin« 
clpal  an4  intera(l  arifing  by  fale  of  his  fa)4  cf|ate  tq  $ 

^inotherf 

The  Maft^  pf  the  R9IIS  (S|r  Jojifb  JefyU)  fcid,- 
The  principal  queftlon  wasy  ^1)^^  an  eftaie  tail  waf 
|o  be  liimted  to  the  plaintiff,  or  an  e(bte  for  life  only  ^ 
He  obferved,  that  the  cafe  of  Qltnorcby  t«  BofiuUi  WM 
in  point,  and  he  fhould  dccrf«  ijccordiiigly. 

S  67.  |n  A$  caft  of  Aufim  t.  T^^hry  f.qrd  Keeper  A«te. 
laid  it  had  b^  argued  that  the  devife  created  fui  exe- 
cutory tnift}  bv(t  that  thefe  words  had  nq  ceru^n  A«h-J7t» 
ligni^fadonf    In  PapiUm  ▼.  F^/rr,  Lord  King  called 
(hat  a^  qcecutqry  trufl,  where  the  party  was  obliged 

Bb4  ta 


^^  , ^Tit/f  V^yVl'    I^iJe,    Oh. xpr.  §•  €7. ; 

,tQ.  coijie  to . this  court,  for  an  execution  of  the  trul^ 

*  ■     *  •  ' 

But  it  was  the  fame  in  eyery  cafi^  of  a  truft  ;  and  th? 
<)eter^lin^,tioD  muft  be  the  fame  in  all  cafes,  that  is^ 
Recording  to  the  intent.  Papillon  v.  Voke  was  a  foun^ 
^etcrmipation.  ,  In  the  cafe  of  marriage,  when  thcr^ 
were  only  heads  of  fettlement,  which  the  truftees  wera 
to  make„  the  coqrt  could  not  degree  otherwife  than  an 
eftate  for  life  in  the  firft  taker,  with  contingent  rcr 
mainders.  An  eftate  tail  in  the  firft  taker  would  be  no 
fettlement  at  all.  So  in  Leonard  v,  Earl  of  Sujfexy  the 
diftind^ion  feemed  to  be,  where  the  teftator  had  dit 
reft^d  the  trufts,  and  where  fomething  was  left  and 
referred  to  the  truftees  to  be  done,  as  in  Lord  Glenorcln 
y.  pofvUle.  He  was  of  opinion,  that  in  the  cafe  of 
nnperfeft  truft&  only,  the.  court  could  make  a  different 
i:onftru6kioa  from  a  legal  limitation.  In  the.  prefent 
cafq  there  was  no  reference  to  the  truftees  j  without 
that  ingredi.eyit  he  did  not  |ind  any  c^e,  where  the 
^urt  bad  gjyeq  a  diSerent  jneaning  frpip  'what  a  court 
of  law  would  on  a  legal  limitation.  Nothing  was  .left  ta 
the  truftees  to  be  done,  but  to  buy  the  land  ;  the  teftator 
bad  declarfd*  t^^c  .v^'es  of  the.land  T^hen  purchafed. 
Kis  Lordfliip.did  not  beljeve  the  teftator  intended  the 
truftees  fho.ijld  makp  a  conveyance.  It  was  faicj,  if 
t^5  wor^  in  ihp  former  limitation  had  been  again  re^ 
peated,  it  would  have  been  the  very  cafe  of,  Papillon  v, 
Voice ;  but  he  thought  otherwife.  There  was  a  direc- 
tion in  that  cafe  to  the  truftees  to  convey  qpd  fettle  j 
but  there  w^is  no  direftjop  here.  Ihe  true  guide  w^si. 
tjiis ;  wh|?re  the  aflSftance,  pf  truftees,  ^hich  was  ulti* 
ipately  the afGftance  of  this  cpurt,  was  prayed, in, ^d. 
tp  complete  a  Unutaijpn,  ip,  tjut  ^f^fe  the .  limitajtion  aHi 

the 


»    A 


the  will  ncA^eiag  complete,  it  was  a  iVtificient  decb'* 
ration  of  the  tdlator'a  intention^  that  the  court  fhould 
model  the  linucatioii&;r.but,  .wher^  the  trufts  and  limi«  ' 
tations.  were,  e^prefsly  declared,    the  court  had  no 
aotbodty  to  interfere,,  and  make  them  di&rent  from 

what  they  would  be  at  law,*^ 

»    « 

•    §  68.  Thomas  tVhite  gave  aU  his  perfonal  eftate  to  White  t. 

truftees,-  upon  truft  to  lay  out  the  fame  in  land,  to  be  Amb.670, 

fetfledandaiTured  as  counfel  (hould  advife,  unto  and 

upon  the  faid  tniftees  .and  their  heirs—"  Upon  truft 

^^  fo  and  for  the  fife  of  the  plaintiff  and  the  heirs  male 

^*  oiF  his  body,- 16   take  in  fucceffion  and  priority  of 

^**irth ;'  and^  for  de&ult  of  fuch  -tfRie  male,  thea 

1*  upon  further  trftft,-  and*  to  and  for  the  ufc  of  his 

**  niece  Ann  Robertfon^*  in  the  fameliianneh  .  Upon 

a  bill  for  performance  of  the  trufts,  the  queftion  was, 

whether  the  liuids  to  be  purchafed  (hoUld  be  fettFerfon 

the  plaintiff  as  tenant  hi '  tail,  or  In  ftrid  fettlefherit 

upon  him  for  life,  ^Ith  remainder  to  his  iSrft  and  bther 

fons  in  tail  male  f— Lord  Northingtanj  upon  the  hear- 

mg",  directed  the  fetttement  to  be  made  on  the  plaintiff 

frtr'Kfe,  witk  lintitations  to  his  firft  -and  other  fohs  itt 

tail  male.     The  caufe  was  re-heard  before  Lord  Cam^ 

dmj  who  was  clearly  of  opinion  to  afErm  the  decree  j 

and  tefok  a  diftinftion-  betweeii  the  tafei*  where  a  tef- 

fator  -  has  ^iven  complete  dirc6tion^  for  fettling  hit 

efta*,  with  p^rfeft  limitations,  and  where  has  direc- 

tioRs  are  iiicdmptete,  and  are  rather  minutes  or  inftrucr 


4' 


■  . >  .  .^ 
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•  Mr.  AmhUr  h<^  obfcrvcd  tl^at  the  above .  opmion  wsw  Ycry. 
^ffatUfaia&yt6  the  Win  general  ' 

u^ju^  tions. 


«  . 

».»        « ■    ,1.,  *il  I 
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tkmii  and  cannot  be  perfonned  in  the  Wfnrds  of  th^ 
fPilL  In  the  former  cafe  the  legal  expreffion  fhall  haye 
the  legal  eSed^  thou^  perhaps  contrary  to  his  inten- 
tion ;  as  in  Qartb  ▼•  Baldwpu  In  tfie  Uftter  cafis,  th^ 
fovrt  ^  confider  the  intention,  and  direft  the  ccm? 
Tejrance  according  to  it.  H^  the  ^itention  was  Tery 
plain ;  he  dire&(  the  fett|eme|it  to  be  made  by  advicf 
of  coqnfel,  an4  in  fuccefljon,  and  priority.  He  meant 
fomething  diflferent  from  ai^  eftate  tail,  when  he  wanted 
^  afliftan^  of  counfel ;  ^nd  though  the  words,  ^  is^ 
f*  fucceffion  and  priority/'  inight  Imve  effe^  in  cajj^ 
the  plamtiff  took  an  eftate  tdl,  yet  they  were  meant  tc| 
l^e  an  intereft  to  the  fons  after  the  de^t^i  of  die 
plaintiff:  the  latter  c^ufe  put  it  out  of  dou|3!^ ;  he  t^iere 
explained  his  meaning^  bv  majdng  fie  C|f  ^  119^^ 
f *  fpns  and  iflue.'* 

Whmtli^  S  69*  Wher«  the  eii^te,  derifed  to  the  ^ttceftof^  1^ 

of  diftfcnt      W^l  ^^  equitable  or  truft  eftate^  and  that  to 


Natvtt.         \xSan^  or  the  )ieirs  of  his  body,  parries  the  l^gal  eftatei 

thqr  y^  not  incorporate  into  an  eflate  of  inheritance 
In  the  ai^ceftor  j  as  would  hare  been  the  cafe,  if  both 
had  been  of  one  ^uaJityi^  that  isj^  both  le^,  or  both 

equittbl^ 

tcL  Say  aii4  S  7^  Mrs,  EUis  devilipd  her  eftatei  tp  truftecs  an^ 
flfel'fe*'  their  heirs j  upo^  tr^ift  to  pay  debUb  Icgt^es,  aii4 
Ca.  iij.  annuitief^  an^  to  pay  the  refidue  to  the  Pfpper  hin4 
M^     '      pfhqrdaugjbt^^<^^^B^4^'  (who  wa^  then  married)^ 

far  and  during  the  term  of  her  natural  life.  A&d,  fron^ 
imd  after  ]|ier  deceafe,  the  faid  trufte^  ihould  ftand  and 

befqG^o(sql4ma^t^$^4^<a^ 


.     Trtk  JJXVm,    Dt^,    C^.^.  $70,jr$.  %7%^ 

t  • 

l)^oof  of  the  heirt  of  her  fu^  daughter  Cial  FUimei^ 
ifverally  and  fueceffivdy,  as  i\iej  ^ould  happen  to  be  h^ 
priority  of  birth  and  feniority  of  age,  and  to  t)ie  hein 
of  thdr  feveral  and  refpefiive  bpflies  in  t^  geperil^ 
and  the  queiUon  was,  whethi^  Cecil  Ftenms  \a^  ^ 
fftate  tail,  or  only  an  eftate  for  life. 

Lord  King  wa^  of  p|Hnion  that^  by  the  yrordf  of  Tit.  it.  «•  u 
the  will,  thei  ufe  was  executed  in  ihe  truftees  and  thdr  '^ 
heirs,  during  the  life  of  Ce^l  Rermesi  and  fhc  lui4 
pnly  a  truft  in  tl^e  furplus  of  the  rentv  afid  proiti. 
But  by  the  f^bfec|ue|it  words,  viz.  ^^  that  the  tniftee^ 
|houId  (land  (Hff  d  to  the  ufe  of  the  hdrs  of  the  hodj 
pf  Cecil  FtennfSy*  bfc.  the  ufe  was  executed  iH  the 
perfons  inticled  to  take  by  virtue  thereof;  and  tber^ 
fore,  there  being  only  a  truft  eftate  in  th^  anceftqi^ 
and  an  \xk  execuffd  in  the  hdrs  of  her  body,  thofe 
diflferent  interefts  could  not  unite,  fo  as  to  create  ai| 
eftate  tail  by  operation  of  law  in  the  ancefton  Aad^ 
upon  an  app^  to  the  Hotife  of  Lords,  the  defree  WM 

l^ffirmed* 

••  • 

S  7t.   Land?  wer«  devifed  fq  tnifteei,  upqii  Ir^  Sb^daadt^ 
fhat  they  fliould  every  year,  after  dcdu£H^e  nttei.  'S^x*^ 
taxes,  &fr.  pay  fuch  clear  fum  as  Aould  remain  to  l|* 
ji.  B.  during  hi;  natural  life,  and  after  his  deceafe  to 
the  ufe  and  behoof  of  the  hdrs  male  of  the  fiud  A»  B. 
lawfully  begotteni^  a|  they  (hou|^  be  in  pfioHty  of 
birth,  and  in  default  of  fuch  iflqe  remainder  over* 
Lord  Thurlow  wsjs  of  opinion  that  A.  B.  had  only  an  Tlf  is«  #•  |« 
equitable  eftate  for  life;  and,  fhe  f^b^quent  eftate  ^'^* 
being  executed,  he  had  i^  legs|l  xtrnpider  \%  tail,  which 
10  fCiul4 


c^yd^^tspt  uditQ;.a^d:thercforejthc  darifee  had  odiy  an 
ej^ate  for  life.  ^ •:.  .  .^.  .       _  .      . 


'■^  -m       ^  -«  • 


Tit.  12,  c  i« 
C  18. 


S  7A-  ^  }]^^J^^P p( ^Sihe/ier  y.  Wilfonj  which  hai 
been  ftated  in  a  preceding  title,  where  a  perfon  deviled 
lands  to  truftees  and  their  heirs,  qpon  tnifl  to  take 
and  receive  the  rents,  iflues,  and  profits  thereof,  and 
to  anply  the  fame  for  (he  fubfiftence  and  mamtenance 
-  of  his  fon  during  his Jife,  and  immediately  from  and. 
a^er  the  deceafe  of  his  fon,  then  the  teitator  gave  and. 
d^viifed  the  faid  premifes  unto  the  heirs  of  the  body  of 

his  faid  fon.    It  was  held  that  as  the  eftate  devifed  tO; 

* -•  .' 

the  fon  for  his  life  was  merely  an  equitable  one,  and 
tpe  retnainder  to  the  heirs  of  the  body  of  the  fon  .was 
a,  legal  one,  the  fon  only  tool^  an  eftate  for  life. 

ft 

CafcofPerrin       §  73.  Tbus.  ftood  the  doftrine  refpeffing  the  appli* 
r^«i  Tn  cation  of  the  rule  in  Sbelhyh  cafe,  in  the  conftruaipn. 

Vtil  I.  28  J.     of  wills  J  when  the  cafe  of  P err  in  v.  Blake  arofe  upon  ^ 

a  devife  made  in  the  following  words—**  And  mould 
^  my  wife  be  enfient  with  child  at  any  time  hereafter, 
**  and  it  be  a  female,  I  give  and  bequeath  unto  her 
*t  thp  fum.pf  ?o/)c/f  current  money  pf  this  ifland,  and 
"  tp  be  paidier  when  fhe  attains  th«  age. of  twenty^ 
**  ^one  years,  or.  day  of  .marriage,  yrhich  fhall  firft 
happen ;  and  to  be  generally  educated  and  mainr 
*.  tained  out  of  my  eftate,  till  her  portion  becomes' 
"  payable,  without  any  jjedudion  of  the  fame  or  any. 
part  thereof,  Aod,  if  it  be  a  male,  I  give  and  be*. 
•*  queath  my  eftate  bofh  real  and  perfonal,  equally  tO/ 
*^  be  divided  between  the  faid  infant  and  my  fon  John^ 
''-  WiUiavUj  when  the  faid  infant  (hall  attain  the  agg 


§ 

it 
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^^of'  tWenty-ohe.*'  !?«»,''' and  Tr  w  toy  intent '  a5i3 
••  meJAmg,  thatittoneof'my  cWldreh  -lR6uld'fclI"~anJ 
* 'difpbre  6f?my'«AateFcM'"'l<Migc?  time  "inah  Tils  Iifel 
f«  -and  M'th&t  int^tl  ^e;  ilevife»  IfiuiVeqn^^,  alKtSa 
f  l-eftsild  nfSiht'6{'XtefTeStiXif6'tk/J!M'76dn  Wiindml 

*  pmtQate^nnd  biii}'itts;-^r  and  dnrttig'lhtmMt 
**'lMes  -of  My '-faid ^fShs 'Mh  Willikkis'-'' drUT  tbi^jSt^ 
*»  roifafit  ;■  ■  fl&r  rmaind^'T<f 'tie  'Biit'fof  Hii  kkiei '^ 
«•  my  'faid'fons.  \'Joffn' frilliojii  'anct  ^i^  fild^infiffiPi 

*  UvafttUy 'be^ten\~ar  to  &  •^a/ir^»>  'thtf  ^"riihalS- 
*dei:  ID  my  darfgftrers,'  for  aiSl  lAirffag*  the" /eriiif 
•»•  of  their  I«lttfra^  litesre^Oallytbb^'aiWa(<dh)aweei^ 
«*'themi  "the-  femaiAder  te"friy'flud''Br«fh«r.!n.1a«5 
**'f/aa£Gale^tsA  hfe"  heifs,  duriftgnR'e  natfri%l"lIV^'ci: 
**  Jhy -feid  -daughters  tefpgatvgly  ;the  Yemainffer'  t» 
•*'the"  heirs  61'  thebodiejfbf  fiiy  laid  daughters,  equally 
**-'to  be' divided  berwfeen  thetii.**  "'      '     ■  ■•    ' 

« 

-  The  tiftkdr  died,"  iMtYing  the  faid  Mri  fffHidm;  lil^ 
oAIylbrfaiidlieir/ind  thr^e  daughters. '  te teftatoW* 
«^fe  Was  not  eiifiefit  at  his  death  ;  and  Tfaac'Galei  Ihet 
devifeein  trull  m  thewll,'diedbefbi*c'tHet*lfe4<H-.''':^ 

r  TKis  cafe-^ras  argued  in  the  Court  of  Rm^s^  Beaich 
iir  ff^irTcrrii  gr(?^<7;  j.and  inthe  TrimYyTtxvxfclt* 
lowing,   and'  ilr  Wary  Term'  vo'CeK  ^'.  'the  'Judgier 
delivered  their  opinIbns^/^i;7/;    '  *'     *•       •••^ 

r  'Mr,  Jufldct  JKr//^i  Yafai  -there  isvere  -twb  queftions^ 
iftj  What!  appeared  to  bcfth^ifateiition^f  tfccteffifor?^ 
SSr  Wfti  that  agrccbbW^'td  the  'xvXi^  of  law  f  >^The'iw- 

tention 
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Msiltioo  wu  appttreot  firom  the  introdhdory  ch 
whiidi  goreraed  the  whole  wilL  The  de?ife  to  ^ 
Cole  was  i  farther  proof  of  the  inteot;  from  ev 
JKut  of  the  wili  It  appeibred  that  GaU  was  ineaiit  a 
iniftee  to  pttArVe  contingent  rmaiiiders.  After 
tUvife  to  Ca&  he  grrei  it  to  die  hdn  of  the  body 
his  fon*  If  he  could  giVe  an  efta^  ^nr  life  to  one,  and 
ihe  inheritance  to  the  hdri  of  the  body  of  the  firft 
devifee^  and  if  his  Intehtidn  afipeared  to  be  fo,  he 
ihould  dunk  that  tfiiit  hltektida  liitift  control  the  i^ 
fisnie  of  the  wwdii,  lietnl  df  the  bddy«  The  riile  coni 
tended  for  which  was  itl  SbilUft  tiife,  was  pro]k>ttnce4 
\ff  I^rd  b(Ae  upon  i  deed,  and  In  argument ;  and^ 
tfaouj^  lie  (hould  i>e  fdr  adhetinj[  to  it  m  every  tefe' 
liteialiy  widiinit;  ^et  it  muft  not  te  extended  ^n  hchi 
^  maxun  idelf  gr^w  with  feudal  policy,  and  ihk 
radons  of  it  wtre  antiquated.  The  lo^dans  fi^j 
(i^ai^  cmtfd^  €4fai  effeSus^  and  fiii:ely  die  lawyer  xa&f 
fiiy-^I  ^1  confine  an  old  rule  within  its  eatad  bounds^ 
ind  estten^  it  as  little  as  pof^le;  Harmg  then  ftate^ 
fltany  of  tlie  preceding  cafes  he  concluded  that  the 
vJalention  of  the  teftator  muft  pre^^  which  bang  \A 
^te  an  e(bte  for  life  only  to  John  WUIiam^  in  hii 
bfbioa  lie  tobk  fuch  an  eftate  only. 

llr.  Juftice.^^fo»  laid  they  iMrc  now  cramhwng  t 
ibftator's  will^  and  dedcUng  upon  the  detifes  in  tliat 
MIL  The  firil  and  fimdamenttd  rule  of  law  in  pomt 
%as,  that  the  intention  of  the  teftator  ^tu  to  be  toU 
ikSbtd  and  albwed  diottgh  Hik  ezprefled  m  any  1^ 
kngoage.  The  mtention  was  dearly  to  give  an  ettlte 
lor  life,  aiui  where  difc  mtention  IS  clear  it  flioiiid  j^ 
itt»  Bat  it  wsis  objeOed^  fitfW  thtt  in  SAr%^^ 

if 


it  is  laid  down— That  if  the  ancdltor  takes  for  life, 

tod  in  the  fame  inftniment  ah  inheritance  be  limited  to 

the  heh^  of  his  body,  the  firll  takes  the  eftate  taiL 

Secondly,  That  the  teftator  had  made  fuch  a  devife  in 

the  very  words  in  this  cife;  tiiat  no  words  of  limitadon 

iirere  fuperadded  to  the  Words  dbvffing  the  inheritance^ 

That  the  devife  was  of  i  legal  eftate,  not  of  a  tnift, 

ind  therefore  that  the  legal  fenfe  of  the  words  would 

fupervene  the  intention,  however  plainly  ezprefled^ 

Ai  to  the  flrft  he  admitted  the  rule  in  Sbetteft  cafe  td 

i>e  hw,  but  he  denied  the  confequence^  that  it  Was  an 

invariable  rule  to  be  applied  oU  every  devife;    It  was 

an  old  rule  of  feudal  policy,  the  reafon  of  which  was 

iting  fince  antiquated,  and  therefore  it  muft  not  be 

extended  one  jot 

t\it  w(tfd  beih  was  a  termof  art;  it  was  neceflary  ttf 
be  tfled  in  a  dted  but  not  in  a  wilL    So  in  the  b&  of 
^bftales  tail ;  in  a  deed  they  mud  be  created  by  ufinj^ 
#ords  of  procreation,  a^j  heirs  of  the  body.    Biii 
proU^femini^  iffue  or  children  Would  do  in  a  will} 
firom  wbence  it  followed  that  a  teftator  need  not  nfe 
&nns  of  art^    The  argument  now  wa(s,  fince  he  had 
lifed  them,  they  niuft  have  then*  dtie  influence.    Qut  it 
#as  nd  conclufive  arguinent ;  when  the  law  permitted 
an  intentkm  to  be  freely  conununicated,  no  reafoii 
iould  be  given  why  terms  of  art  ihould  not  be  goi 
oter.     Sir  Jdfepb  Jekyll  in  Papilleii  v.  Voyte  faid^  the 
Sttention  if  Istwful  ihall  govern.    Lord  Tidboi  obierve^ 
in  GMori:hyyr.  BofviUe^^TOht  ruk  of  law  is  not  fd 
koSLf  ais  to  eontroul  the  nttent;    In  Bayer  v.  M^ykt* 
MM  Lord  Commiffioner   WUUi  obferved  that  tie 

intenfioil> 


i 
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ifftention  'flioiild  always  govern*  j    and  that  cafe   was 

determined  otl  tfie  hon-iaippearahce  of  intent.     Lord' 

Keeper'  tlenie^  dondurred  in  this  *^ opinion, '  obferving ' 

t^at  ifiicn  ^is  iiof  ah  arbitrary  opinTori,  but  ctmfonant* 

tfe'jtfnice'ah'd  reaf6ri;  that  if^thfe  itttfetit  dpp'eardd,  the' 

teftator  iieei  Hot  fee  tied  dowiT  to'legstr  cohfthi&ion. ' 
•  -      •-*'  ...»  '^•* 

As  to  fiiperacldcd "words  of  liniitation,  upbn  the  words 
dcvTfirig  thei  Inlierifahce,  whether  firigular  or  plurav 
tney.  w?ere  immaterial,  the  tfue  ground  of  enquiry 
Being  the  mtention. 

*^Th'c  next'  arguticht  was,  that  it  was  hot  a  tfiift.  bi/t' 
a* legal  devife.  *tle  faw  no  grounds  for  the  diftinftroa* 
^ctwech  ^r lifts  aiid '  legal  eftates,  hor  tJiil' fie'thihk'if* 
eflablifhed.  It  was  laid  down  in  federal  cafesi'^that^ 
courts  of  law  mi^ft  decide  upon  intent,  as  well  ^as 
courts  ot  equity.  XJourts  of  equity  had  fieauently 
upon  trufts,  decreed  eftates  tan,  and  this  upon  a  very 
fSbftanliar ground,'  because ^tlie  intent'' of  the**  parties 
Had  not  been'  fufficiehtly  explaitied  to  comraVcne'tiic 
•  I^gdroperitidfi-of  Rewords;  ''    "'     '  '  '  ^''''"''  -    ^ 


I 


tory  of  mtchtiori,  which 'wis  confiftent  with  the  devKes 

in  the  other  parts  of  the  will.     And  to  fliew  this  "the 

cafe  of  Leonard  v.  The  Earl  of  SujfeXy  was  a  refpeifc* 

able  authority:  there  an  eiflate  tail  was  a^iually  de-* 

vifed,  and  the  reftri£live  claufe  that  the  fon  fhould  not* 

alien,   wns  holden  only  as  explanatory.     So  in  the 

prefeht    cafe,    the  claufe    refttaitifng  the  bbwef  of 

ahenaiion  in  th^  firft  place,  could  iibt,  in  ftria  rahv 
ft%  ./\  *  • .  ■ 

13  guage. 
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guage  be  called  a  reftraint  on  the  tenaftt  in  tail ;  and 
as  it  was  in  a  will^  it  muil  be  expcninded  only  a$ 
indicating  the  intention :  and  therefore  upon  the  whole 
of  the  cafe  he  thought  that  the  fon  John  Williams  took 
only  an  eftate  for  life. 

Mr.  Juftice  Tdfes  faid,   he  allowed  that  tipdn  the 
con(tru£tion  of  a  will  free  fcope  was  to  be  given  to 
the  intention ;    it  was  to  be  coIle£led  from  various 
parts,  and   the  whole  fcheme  and  defign  w:ere  to 
indicate  the  intention :    but  the  intention  muil  be 
manifeftly  clear,    and  likewife  fully  confiitent  with 
every  rule  of  law.    There  were  cafes  to  be  met  with, 
even  of  trufts,  where  the  teftator  had  holden  forth 
ilrong  marks  of  his  intention,  and  yet  becaufe  the 
legal  words  which  he  had  ufed  bore  in  legal  language 
a  contrary  import,   the  intention  gave  way  to  the 
fuperior  influence  of  law.     After  you  have  fixed  the 
intention,  it  then  becomes  a  queftion  whether  fuch 
intention  can  be  executed,  confidently  with  the  efta* 
,  blifhed    rules  of  law,   if  it  cannot   we  had  better 
adhere  to  the  law,  and  let  a  thoufand  teftator^s  wills 
be  overthrown.     In  confidering  the  queftion  it  was 
tieceflkry  to  fix  the  point*     This  was  a  devife  of  a  real 
eftate  to  John  WilUanUy  6fr.  here  was  no  truft  execu* 
tory,  no  future  conveyance  to  be  made,  every  thing 
depended  on  the  limitations  in  the  will  itfelf.    It  was 
an  axiom  in  our  law,  that  wills  were  to  be  conftrued 
according  to  the  intention.     This  axiom  was  ufed  at 
the  bar  in  the  fuUeft  fenfe,  and  it  was  faid,  that  the 
Intention  of  the  teftator,  if  legal,  ihould  be  carried 
into  execution,  and  allowed,  in  whatfoever  words  he 
Vox-VI.  Cc  Ihould 
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fhottld  have  explained  fuch  intention.  But  he  could 
not  accede  to  fo  unbounded  a  pofition;  he  agreed 
that  in  the  cafe  of  an  executory  truft  it  was  fo ;  and 
this  out  of  humanity  to  the  ignorance  of  a  teftator^ 
becaufe  in  this  cafe  no  rule  of  hw  would  be  violated  i 
but  in  the  cafe  of  a  legal  devife  he  conceived  the  allow- 
ing fo  much  favour  would  overthrow  the  eftabliihed 
law,  and  endanger  property  confiderably. 

r 

In  giving  his  fentiments  upon  this  queflion  he  fliould 
ftould  endeavour  to  maintain  two  proportions,  Firfl:, 
that  in  every  devife  of  a  legal  eflate  the  conftrudkio» 
ihould  be  agreeable  to  the  legal  rules  of  conflru£Hon» 

< 
Secondly,  That  the  rule  laid  down  in  Sbelle/$  cafe 

was  one  of  them. 

If  he  (hould  prove  fuccefsful  in  thefe  propoiitions  it 
would  immediately  follow  that  Jobn  Williams  was 
tenant  in  tail. 

The  rule  of  law  mentioned  by  fevcral  writers  waff 
this :  a  will  (hall  be  conftrued  fo  as  to  fulfil  the  in-^ 
tention  of  the  teftator,  fo  far  as  it  is  confiftent  with 
the  rules  pf  law.  And  this  was  as  neceffary  to  the 
fafety  and  certSiinty  of  the  rules  of  property,  as  not 
allowing  a  teftator  to  do  that  which  was  illegal  j  ihefe 
cftablifhed  rules  of  conftruftion  formed  the  barriers 
which  kept  off  uncertainty  and  vexatious  litigations  of 
difputed  titles ;  and  this  certainty  fo  delirable  could 
no  longer  exiil  than  whilft  the  cpurts  adhered  to  efta« 
i^fhed  rules  of  conftru£lioxu 

The 
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The  favour  then  fhewn  to  a  will  was  this ;  that 
barbarous  words  ihould  be  fupplied ;  .  if  the  devifes 
were  imperfedt  a  neceflary  implication  ihould  be 
allowed  \  but  if  the  limitations  were  perfed,  there  was 
no  occafion  for  ailiflance,  and  the  exprefCons  uTed 
muft  have  their  legal  effe£k.  Thefe  technical  expre£- 
.iions  were  the  meafures  of  property  in  legal  deyifes  ; 
and  the  law  having  fixed  a  determinate  meaning  to 
them^  will  not  permit  their  fenfe  to  be  perverted^ 
but  direds  the  judges  ever  to  adhere  to  them  without 
the  fmalleft  departure. 

Secondly,  That  the  rule  in  Shelleyh  cafe  was  one  of 
the  rules  of  conftrudion,  it  had  its  origin  in  the  feudal 
policy,  and  grew  up  in  days  when  the  law  favoured 
defcents  as  much  as  poifible.  He  admitted  that  the 
original  reafon  of  it  had  long  fince  ceafed,  but  he 
denied  that  for  that  feafon  it  muft  be  difcountenanced, 
it  having  long  been  the  law  of  the  land,  and  it  muft 
continue  fuch  till  Parliameiit  ihould  interpofe.  But 
Independent  of  the  feudal  law,  the  rule  was  reafonable 
and  juft,  and  was  applicable  to  a  will,  as  well  as  to  a 
deed. 

Many  arguments  were  ufed  at  the  baf  to  ihew  that 
this  will  was  not  within  the  meanmg  of  the  rule  in 
Bhellef^  cafe ;  and  the  words  being  different  required 
a  different  rule  of  conftru&ion.  The  rule  did  not 
fpeak  the  word  heirs  abftradedly,  it  did  not  mean  to 
infmuate  that  there  was  any  magic  in  the  word  heirs  \ 
it  only  fpeaks  of  the  two  limitations*  To  one  for  life, 
to  his  heirs  th^  inheritkace«    The  firft  gives  an  eitate  . 

Cc  a.  of 
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of  freehold,  the  fccohd  gives  the  inheritance.  The 
freehold  was  merged  in  the  inheritance,  and  the  aij- 
ccftor  took  the  whole  eftate  devifed. 

He  then  catrte  to  the  fecond  head  of  argument,  to 
examine  what  difference  the  words  made  which  were 
ufed  by  the  teftator  in  the  prefent  cafe. 

Firft  the  preliminary  claufe.—  It  was  not  difficult  to 
-ihew  that  the  reftriftion  in  this  daufc  was  void ;  it  was 
tantamount  to  faying,  **  My  fon  fhall  not  convey  a 
greater  intereft  than  for  life,"  and  he  went  on  to  give 
him  an  eftate  which  the  law  calls  an  eftate  tail ;  that 
reftriftion  was  void,  for  if  the  fame  contained^  a 
greater  eftate  limited  in  the  one  part,  than  would  bear 
a  reftridion,  the  reftriction  being  repugnant  was  void. 
In  all  the  cafes  it  was  not  what  eftate  the  anceftor 
took,  but  what  eftate  the  heirs  took.  To  let  them 
take  the  inheritance  by  purchafe,  they  muft  be  parti- 
cularly dtfigned,  and  if  this  was  wanting  in  the 
prefent  dcvife,  the  inheritance  could  not  reft  in  the 
iffue  of  John  Williams.  That  individuals  muft  not 
controul  the  general  law,  otherwife  a  door  would  be 
opened  to  -uncertainty.  Upon  principle  as  well  as 
upon  authorities  yolm  IVilliams  muft  be  regarded  as 
tenant  in  tail :  his  father  willed  that  he  fliould  take 
for  life,  and  that  the  heirs  of  his  body  Ihould  all  fuc- 
ceed ;  this  could  not  be  done  without  making  him 
tenant  in  taiU 

Lord  Mansfield  faid,  he  always  thought  that  as  the 
law  had  allowed  a  i^ee  communication  of  intention  to  a 

teftator. 
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teftator,  it  would  be  a  ftrange  law  to  fay—**  Now  you 
^  have  communicated  that  intention,  fo  as  every  body 
*^  underftands  what  you  mean^  yet  becaufe  you  have 
^'  ufed  a  certain  expreffion  of  art,  we  will  crofs  youf 
^*  intention,  and  give  your  will  a  different  conftkic- 
<*  tion ;  though  what  you  meant  to  have  done  is  per- 
<*  fedly  legal,  and  the  oniy^reafon  for  contravening 
♦'  you  is,  becaufe  y ou  havtf  not  expreflfed- yourfelf  like 
^  a  lawyer/'  That  his  ex4minatft)rt  dfthe  queftion 
always  convinced  him  that  the  legal  mtention  when 
clearly  explained  was  to  control  the  legal  fenfe  of  a 
term  of  art,  unwarily  ufed  by'-the  teftator. 

''  It  was  true  the  rule  in  Sbelleyh  cafe  was  laid  down 
as  ftated,  but  that  rule  could  never  affed  this  quefUon. 
The  real  fenfe  and  meaning  of  that  rule  was  this  5  If 
the  teftator  gives  an  eftate  for  life  only  to  A.  remainder 
to  the  heirs  of  A.^s  body ;  if  the  court  had  faid  -rf. 
was  only  tenant  for  life  there  would  have  been  a  con- 
tingent remainder  to  his  iffue,  and  then  the  iflue 
"would  have  been  liable  to  be  barred  by  any  forfeiture 
of  the  tenant  for  life ;  and  if  he  made  an  eftate  pur 
duter  vie  J  the  remainder  was  gone :  fo  that  the  beft 
way  of  complying  with  the  intention  was,  to  give  him 
^h  eftate  tail ;  by  which  means  the  iifue  were  protected 
by  the  ftatute  De  Donisy  and  if  an  eftate  only  for  life 
was  given^  as  it  could  have  no  ufe  in  the  world  but 
to  cheat  the  lord  of  the  feudal  fervices,  the  law  very 
prudently  faid  that  in  fuch  cafes  it  fhould  be  an  eftato 
tail- 

Cc3  Tlys 
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This  rule  was  clear  law,  but  was  not  a  general  pro* 
pofition,  fubje£l  to  no  controul,  as  where  a  teftator's 
intention  was  manifeftly  on  the  other  fide,  and  where 
the  objections  might  be  anfwered.  He  found  no  cafes 
in  Brooke  or  Fitzherberf  where  thefe  matters  had  come 
in  queftion,  fo  that  the  judges  were  agreed  that  the 
intention  was  to  govern,  and  that  Shelley's  cafe  did 
not  conftitute  a  decifive  uncontroulable  rule.  This 
being  fettled  the  queftion  was,  whether  in  this  cafe 
the  teftator  had  fo  explained  his  intention  as  to  con« 
troul  the  technical  expreflions,  and  he  agreed  with  Iiis 
brothers  th^t  he  had.  It  was  known  that  the  intention 
of  truftees  to  fupport  contingent  remainders  was 
ufually  attributed  to  Bridgeman  and  Palmer  fince  thq 
reftoration ;  Then  knowing  that  thefe  eftates  might  be 
limited  in  ftrict  fettlement,  it  was  fuffident  for  the 
judges  if  it  appeared  that  the  teftator  (however  he  had 
explained  hlmf<^lf )  had  a  ftriA  fettlement  in  his  eye, 
fo  that  from  what  was  faid,  and  from  the  whole  will, 
he  concurred  that  the  intention  of  the  teftator  wa9 
lawful,  and  fuch  as  might  be  fupported.  If  the  intent 
was  doubtful,  if  it  was  againft  law,  the  legal  import 
of  the  words  muft  govern.  But  here  there  could  not 
t^e  a  doubt,  the  heirs  of  John  Williams^s  body  were  to 
take  as  purchafers  fucceffively.  That  he  fhould  not 
content  hinifelf  with  general  arguments,  if  any  cafe 
could  be  found  eftablifhing  a  contrary  do£lrine,  which 
led  him  to  fay  he  agreed  with  his  brethren,  Jjion  and 
Wiilesy  that  there  was  no  cafe  whicl^  contravened  thu 
general  doftrine. 


It 
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It  was  true  great  reliance  was  made  on  Coulfon  v. 
Coulfon^  but'  this  was  a  very  different  cafe.  That  cafe 
might  ftand>  and  if  ever  any  future  litigation  fhould 
arife  upon  a  queftion  exadly  fimilar  to  that^  he  fhould  ' 

fubmit  to  Coulfon  v.  Coulfoti'y  though,  if  he  was  fit* 
ting  in  judgment  upon  that  very  will  his  determination 
would  have  been  different.  It  had  been  faid,  that  cafe 
was  law,  was  the  unanimous  opinion  of  the  court, 
was  a  refpedable  authority,  and  always  was  deemed 
fuch  :  he  could  not  think  fo.  Denifon  certainly  did 
not  agree  with  his  brothers  at  firA,  but  as  he  found 
them  (trenuoufly  againfl  him,  he  was  very  willing  to 
acquiefce  upon  the  certificate  being  figned.  Lord 
Hi2rdwicke  fpeaking  of  Coulfon  v.  Coulfon  confined  it 
exadly  within  its  own  bounds^  and  further  faid — ^<  If 
*^  that  cafe  be  law,"  which  was  a  great  deal  for  him 
to  fay ;  and  fo  little  fatisfied  with  it  was  he,  that  the 
lad  thing  he  did  in  Chancery  was  to  fend  Sayer  r. 
Mafierman  here,  and  he  told  him  he  did  it  to  have 
Coulfon  and  Coulfon  reconfidered.  It  was  faid  the  con- 
veyancers had  refted  on  Coulfon  v.  Coulfon. 

There  was  no  found  diflindon  between  the  devifib 
of  a  legal  eftate,  and  of  a  truft,  and  between  an  exe- 
cutory trail,  and  one  executed:  all  trails  were 
executory,  and  in  every  fbape  that  a  will  appeared,  the 
intention  muil  govern. 

He  admitted  there  was  a  devife  to  John  Williams  for 
li^  and  in  the  fame  will,  a  devife  to  the  heirs  of  his 
body ;  and  he  agreed  that  this  was  within  the  letter  of 
^b§lley\  cafe,  and  he  did  not  doubt  Imt  there  were, 

Cc  4  aod 
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an4  had  been  always,  lawyers  of  a  different  bent  of 
genius,  and  different  courf(^  qf  education,  who  had 
cl^ofcn  to  adhere  to  the  ftrift  letter  of  the  law :  and 
they  would  fay  that  Shelleyh  cafe  was  uncontrovertible 
authority,  and  they  would  make  a  difference  between 
trufl:s  and  legal  eflates,  to  th^  harafling  pf  a  fuitor. 

His  opinion  therefore  was  that  the  intention  being 
clear  beyond  doubt,  to  give  an  eflate  for  life  to  John 
Williams  J  and  an  inheritanice  fucceflively  to  be  taken 
by  the  heir$  of  his  body ;  and  his  intention  being 
confiftent  with  the  rules  of  law,  it  ihould  be  complied 
with,  in  contradiction  tQ  the  legal  fenfe  of  the  words 
ufed  by  the  teflator^  fo  unguardedly  aud  ignorantly* 

Judgement  was  ,  given  that  John.  Williams  took  an 
eftate  for  life, 

A  writ  of  ^rror  was  brought  on  this  judgement,  in 
the  Exchequer  Chamber ;  in  which  the  judgement  was 
reverfed  by  th?  opinion  of  feven  judges  againft  one ; 
fo  that,  upon  the  whole,  eight  judges  were  of  opinion 
that  John  Williams  took  an  eflate  tail ;  and  four,  th^t 
hq  took  only  an  eflate  for  Jife. 

Harg.  Tra.         ^§  74*  Sir  William  Blackjiojieh  argument  on  this  «afe, 
^^7-  in  the  Exchequer  Chamber,  has  been  publifhed  by 

Mr.  Hargrave  from  his  own  manufcript,  of  which  the 

following  is  an  abflradl* 


The  great  and  fundamental  maxim,  upon  which 
the  conflrudion  of   every  devife  mufl  depend,    is^ 

«  that 
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t 

*f  that  the  intention  of  the  teftator  Ihall  be  fully  and 
**  punfkually  obferved ;  fo  far  as  the  fame  is  confident 
^*  with  the  eftablifhed  rule  of  law,  and  no  farther." 


Some  rules  of  law  are  of  an  effentiaJ,  permanent, 
atid  fubftantial  kind,  and  may  juftly  be  confidered  as 
the  indelible  land*marks  of  property;  and  which 
cannot  be  exceeded  or  tranfgrefled  by  any  intention 
of  the  teftator,  be  it  never  fo  clear  and  manifeft,  fuch 
as,  that  every  tenant  'in  fee  fimple  or  fee  tail,  (hall 
have  the  power  of  alienating  his  eftate,  by  the  feveral 
modes  adapted  to  their  feveral  interefts* 

.  There  are  alfo  other  rules  of  a  more  arbitrary, 
technical  and  artificial  kind,  which  are  not  fo  facred  as 
thefe,  being  founded  on  no  great  principle  of  legifla- 
tipn  or  ns^tional  policy.     Some  of  thefe  are  only  rules 
of  interpretation  or  evidence,  to  afcertain  the  intention 
of  the  parties,  by  s^nnes^ing  particular  ideas  of  pro« 
perty  to  particular  qiodes  of   expreffion;   fo  that, 
where  a  teftator  ma^es  ufe  of  thofe  technical  modes  of 
e^preflion,  it  is  evidence /nVn4y^^/^>  that  he  means  to 
ezprefs  the  fclf-fame  thing,  which  the  law  exprefles 
by  the  felf-fame  form  of  wordSf     Thus,  a  devife  of 
land  to  another,  generally,  giyes  hm  ^n  eftate  for 
life :  a  devife  to  a  man  and  his  heirs  give  l\ixt\  suf  ei^ate 
in  fee ;  to  a  man  wd  the  heirs  of  his  body  ai^  eftate* 
tail, 

Laftly,  there  are  fbme  rules  which  are  not  to  be 
reckoned  among  the  great  fundamental  principles  of 
juridical  policy,  b\it  are  mere  jnaxims  of  pofitive  law, 

deduced 
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deduced  by  legal  reafoning  from  fome  or  other  of  the 
great  fundamental  principles,  fuch  as,  that  a  devife  to  a 
man  for  life,  with  remainder  to  the  heirs  of  his  body^ 
ihall  conftitute  an  eftate-taiL 

The  rule  in  Shellefz  cafe  is  not  to  be  reckoned 
among  the  great  fundamental  principles  of  juridical 
policy,  which  cannot  be  exceeded  or  tranfgrefled  by 
any  intention  of  the  teftator ;  but  is  of  a  more  flexible 
nature,  and  admits  of  many  exceptions :  for,  if  the 
intention  of  the  teftator  be  clearly  and  manifeftly  con- 
trary to  the  legal  import  of  the  words,  which  he  haa 
thus  haftily  and  unadvifedly  made  ufe  of,  the  technical 
rule  of  law  fhall  give  way  to  this  plain  intention  of  the 
teftator. 

* 

The  rule  of  law,  laid  down  in  Shelleyh  cafe,  is,  that 
where  the  anceftor  takes  an  eftate  of  freehold,  with  re- 
mainder to  his  heirs,  or  heirs  of  his  body,  the  word 
^*  heirs  "  is  a  word  of  limitation  of  the  eftate,  and  not 
of  purchafe ;  that  is,  in  other  words,  that  fuch  remain* 
der  yefts  in  the  anceftor  himfelf  j  and  the  heir,  when 
he  takes,  ihall  take  by  defcent  from  him,  and  not  a$  a 
purchafer.  It  was  firft  eftabliflied  to  prevent  the  inhe^ 
ritance  from  being  in  abeyance,  and  to  fiacilitate  tl^e 
alienation  of  landt 

This  rule,  whei>  applied  to  devifes,  may  give  way 
to  the  plain  and  manifeft  intent  of  the  devifor ;  pro-  • 
vided  that  intent  be  confiftent  with  the  great  and  irar 
mediate  principles  of  legal  policy ;  and  provided  it  be 
fo-  fully  expreffed  in  the  tcftator^s  will,  or  elfc  may  be 

collected 
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4Sollecled  from  thence  by  fuch  cogent  and  demonllra- 
tive  arguments,  as  leave  no  doubt  in  any  reafonable 
mind,  whether  it  was  his  intent  or  no. 

There  is  no  fuch  plain  and  manifeft  intent  of  the 
devifor  in  the  prefent  cafe,  expreiTed,  or  to  be  colled* 
ed  from  any  part  of  this  devife,  as  may  controul  the 
legad  operation  of  the  words,  and»  at  the  jame  time, 
be  confident  with  the  fundamental  rules  of  law* 

The  queftion  is  not,  whether  the  teftator  intended 
that  his  fon  John  ihould  have  a  power  of  alienation : 
for  he  mod  clearly  exprefled,  that  the  fon  ihould  not 
have  fuch  a  power.  The  queftion  is  not,  whether  the 
teftator  intended  that  his  fon  fhould  have  only  an 
eftate  for  life ;  for  he  believed  there  never  was  an  in- 
fiance,  when  an  eftate  for  life  was  exprefsly  devifed  to 
the  firft  taker,  that  the  devifor  intended  he  ftiould  have 
any  more.  But  if  he  afterwards  gives  an  eftate  to  the 
heirs  of  the  tenant  for  life,  or  to  the  heirs  of  his  body, 
it  is  the  confcquence  or  operation  of  layr,  that  in  this  i  Vcnt.  ai  c. 
cafe  fupervenes  his  intention,  and  vefts  a  remainder  in  3^^* 
the  anceftor.  And,  therefore,  it  has  frequently  been 
adjudged,  that,  though  an  eftate  be  devifed  to  a  man 
for  his  life,  or  for  his  life  et  non  aliter^  or  with  ahy 
other  reftri£bive  expreftions,  yet  if  there  be  afterwards 
added  apt  and  proper  words  to  create  an  eftate  of  inhe* 
ptance  in  his  heirs,  or  the  heirs  of  his  body,  the  ez- 
tenfive  force  of  the  latter  words  fhould  overbalance  the. 
fjtridnefs  of  the  former,  and  make  him  tenant  in  tail, 
or  in  fee.  The  true  queftion  of  intent  would  turn, 
pot  upoQ  the  quantity  of  eftate  intended  to  be  given  to 

jQbtt 
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John  the  anccftor,  but  upon  the  nature  of  the  eftate 
intended  to  be  given  to  the  heirs  of  his  body.  That 
the  anceftor  was  intended  to  take  an  eftate  for  life, 
ivas  certain ;  that  his  heirs  were  intended  to  take  after 
him,  was  equally  certain :  but,  how  thofe  heirs  were 
intended  to  take,  whether  as  defendants  or  as  pur« 
chafers,  was  the  queftion  ?  If  the  teftator  intended 
t;hey  fhould  take  as  purchafers,  then  John  the  anceftor 
only  remained  tenant  for  life :  if  he  meant  they  fhould 
take  by  defcent,  or  had  formed  no  intention  about  the 
matter,  then,  by  operation  and  confequence  of  law, 
the  inheritance  firft  vetted  in  the  anceftor.  The  true 
queftion,  therefore,  was,  whether  the  teftator  h^d,  or 
had  not,  plainly  declared  his  intent,  that  the  heirs  of 
the  body  of  John  Williams  fhould  take  an  eftate  by  pur-, 
chafe,  entirely  detached  from,  and  unconnefted  with, 
the  eftate  of  their  anceftor  ?  Or,  in  other  words, 
whether  he  meant  to  put  an  .  exprefs  negative  on  the 
general  rule  of  law,  which  vefts  in  the  perfon  of  the 
anceftor  (when  tenant  of  the  freehold)  an  eftate,  that 
is  given  to  the  heirs  of  his  body  ?  It  was  not  incum- 
bent on  the  plaintiff  to  fhew  by  any  exprefs  evidence, 
that  his  teftator  meant  to  adhere  to  the  rute  of  law : 
for  that  was  always  fuppofed,  till  the  contfary  was 
clearly  proved.  Eut  it  ^^as  incumbent  on  the  defend- 
ant to  fliew,  by  plain  and  manifeft  indications,  that  the 
teftator  intended  to  deviate  from  the  general  rule  :  for 
that  was  never  fuppoftd  till  made  out^  not  by  conjee-. 
*  ture,  but  by  ftrong  and  conclufive  evidence.  By  a 
dii^nife  to  a  man's  heirs,  or  heirs  of  his  body,  the  heirs 
liad  never  been  allowed  to  take  as  purchafers,  except- 
ing in  onp  of  thefe  four  cafcs.     ift,  WI>ere  no  eftate 

a^ 


&t  all,  of  no  eftate  of  freehold,  was  devifed  to  .the  an« 
ceftor,  there  the  heirs  could  not  take  by  defcent,  be* 
caufe  the  anceftor  never  had  in  him  any  defcendible 
eftate.  id,  Where  no  eftate  of  inheritance  was  de- 
vifed to  the  heir,  as  in  the  cafe  of  fVbiie  v.  Col/im  ;  for  Ante. 
common  fenfe  would  tell,  that  in  fuch  a  cafe,  the  heir 
could  not  take  by  defcent,  as  heir.  3d,  Where  fome  Ante, 
words  of  explanation  were  annexed  by  the  devifor  him. 
felf  to  the  word  heirs  in  a  will,  whereby  he  difcovered 
a  confcioufhefs,  diftruft,  or  apprehenfion,  that  he  might 
have  ufed  the  word  improperly,  and  -^not  in  its  legal 
meaning,  and,  therefore,  he  in  a  manner  retradls  it, 
he  correds  the  inaccuracy  of  his  own  phrafe,  and  tells 
every  reader  of  his  will  how  he  would  have  it  under- 
ftood.  4th,  Where  the  teftator  fiiperadded  frefli  limi- 
tations,  and  grafted  other  words  of  inheritance  upon 
the  heirs  to  whom  he  gave  the  eftate ;  whereby  it  ap- 
peared, that  thofe  heirs  were  meant  by  the  teftator  to 
be  the  root  of  a  new  inheritance,  the  ftock  of  a  new 
defcent,  and  were  not  confidered  merely  as  branches 
derived  from  their  own  progenitor.  The  evidence  of 
intent,  in  this  cafe,  might  be  refolved  into  two  parti- 
culars :  I  ft.  The  teftator's  previous  declared  intention, 
that  none  of  his  children  fhould  fell  or  difpofe  of  his 
eftate  for  longer  term  than  his  own  life,  ad.  The  in- 
terpofed  eftate  to  I/aac  Gale  and  his  heirs,  on  which 
much  ftrefs  could  not  be  laid ;  for,  if  that  eftate  had 
been  €xprefsly  given  to  preferve"  contingent  remainders, 
*(which  was  only  a  conjefture),  the  cafe  of  Col/bn  v. 
Col/on  was  an  exprefs  authorit)^,  that  this  would  not 
make  the  heir  of  the  body  a  purchafer.  If  this  was 
ib,  the  iniroduftory  words  were  the  only  evidence  of 

intent. 
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intent^  and  then  the  refult  of  the  whole  matter  was^ 
that  the  teftator  having  declared  hie  intent  that  his  fon 
ihould  not  alien  his  lands,  he,  to  that  intent,  gave  his 
fon  an  eilate  to  which  the  law  has  annexed  a  power  of 
alienation :  an  eftate  to  hinifelf  for  life,  with  remain^ 
der  to  the  heirs  of  his  body.    Now,  what  was  a  court 
of  juftice  to  conclude  from  hence  ?    Not  that  a  tenant 
in  tail  thus  circumilanced  ihould  be  barred  of  the 
power  of  alienation ;  this  was  contrary  to  fundamental 
principles.     Not  that  the  devifee  fhould  take  a  differ- 
cnt  eftate  from  what  the  legal  (ignification  of  the  words 
imported ;    this,    without    other  explanatory  words^ 
was  contrary  to  all  rules  of  conftruftion  1  but  plainly 
and  fimply  this,  that  the  teftator  had  miftaken  the 
law,  and  imagined  that  a  tenant  for  life,  with  firft  an 
interpofed  eftate,  and  then  a  remainder  to  the  heirs  of 
his  body,  could  not  fell  or  difpofe  of  his  intereft* 
Upon  the  whole,  he  concluded,  that  though  it  did  ap- 
pear that  the  teftator  intended  to  reftrain  his  fon  from 
difpofing  of  his  eftate,  for  any  longer  term  than  his 
life,  and,  to  that  intent,  contrived  the  prefent  devife, 
yet  it  did  not  appear  by  any  evidence  at  all,  much  Ief» 
by  declaration  plain,  that,  in  order  to  effeduate-  that 
purpofe,  he  meant  that  the  heirs  of  the  body  of  his  fon 
jhould  take  by  purchafe,  and  not  by  defcent,  or  even 
that  he  knew  the  difierence.    The  confeqoence  was» 
that,  by  the  legal  operation  of  the  words,  which  were 
not  controlled  by  any  manifeft  intent  to  the  contrary, 
the  heir  could  only  take  by  defcent,  and,  of  courfe^ 
John  Williams  the  fon  was  tenant  in  tail. 

S  75^  I* 
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S  75.  It  is  obfervable  that,  in  the  feveral  cafes  in  Coaclufion. 
"whieh  the  queftion  has  arifen,  whether  the  rule  in  SA^/- 
Jey^%  .cafe  fhould  be  applied  or  not,  to  the  conftrudion 
of  a  will,  the  objedion  to  the  application  of  the  rule 
has  always  been  founded  on  the  obvious  intention  of 
the  teftator,  to  give  the  firft  devifee  no  more  than  an 
eftate  for  life ;  without  confidering,  ftxdX  in  all  thofe 
cafes,  the  teftator  devifes  the  remainder,  exped- 
ant  on  the  determination  of  the  firfl  eftate,  to  the 
heirs  general,  or  fpecial,  or  iflue,  of  the  firft  devifee ; 
and  that  it  is  as  neceffary  to  afcertain  his  intention  in 
the  fecond,  as  in  the  firft  devife.  There  can  be  no 
doubt  but  that  where  a  common  perfon  devifes  his 
eftate  to  A.  for  life,  with  a  remainder  to  his  heira 
general,  or  fpecial,  or  iffue,  he  does  not  mean  to  give 
him  any  greater  eftate  than  for  his  life*  And  as  to 
the  addition  of  negative  words,  or  a  devife  to  truflees 
to  fupport  contingent  remainders,  they  can  add  no- 
.  thing  to  the  cleamefs  of  the  firft  words.  The  whole 
difficulty  therefore  lies  in  afcertaining  the  intention  of 
the  teftator  in  the  fecond  devife;  and  where  it  is  in- 
confiftent  with  the  firft  devife,  to  adopt  fuch  a  con« 
ftruftion  as  will  beft  efFe£tuate  his  intention  in  both  the 
devifes.  It  is  for  this  purpofe  that  the  rule  is  applied, 
upon  a  principle  which  has  been  already  ftated,  and  Roblnfon  r. 
,which  is  fully  explained  by  Lord  Ch.  Juft.  Wilmot  in  c.  xi.V.  47. 
the  cafe  of  Roe  ex  dem.  Dodfon  v.  Grew ;  namely,  that  Ante. 
where  a  teftator  fhews  a  particular,  and  alfo  a  general 
intent,  which  are  inconfiftent  with  each  other,  the 
general  intent  will  be  eflablifhed,  and  the  particulair 
one  difrjegarded.  In  all  the  cafes  where  the  rule  has 
t)een  applied,  there  was  a  devife  to  A.  for  life,  with  a. 

13  fubfequent 
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fubfequent  devife  to  the  heirs  general  or  fpedat,  of 
Ifluc  of  A,  and  the  teftator  had  a  particular  intent,  to 
give  an  eftate  for  life  only^  to  A.  and  a  general  intent, 
to  give  eftates  to  all  the  defcendants  of  A.  If  the 
will  were  conftrued  according  to  the  particular  intent, 
the  firft  devifee  would  take  an  eftate  for  life  only,  and 
the  words  heirs,  or  heirs  of  the  body,  of  iflue,  mufl: 
operate  as  words  of  purchafe :  But  by  this  mode  of 
conftrudion  the  general  intent,  that  all  the  defcendants 
of  A.  fhould  take  fuccellivc  eftates  of  inheritance, 
either  in  fee,  or  in  tail,  tvould  be  defeated ;  for  if  the 
remainder  was  devifed  to  the  heirs  of  A.y  it  muft  veft 
in  the  peffon.who  was  heir  general  to  A.  at  the  time 
Fcarae  Con.  of  his  death ;  and  in  that  cafe  it  could  not  go  in  fuc- 
Rem.  JO  I.       ceffion  from  him  to  fucceeding  heirs  of*  the  fame 

anceftor,  not  being  heirs  general  of  the  firft  heir,  but 
might  eventually  go  to  ftrangers,  either  in  defed  or 
exclufion  of  the  heirs  of  fuch  ancefton  If  the  re* 
mainder  was  devifed  to  the  heirs  of  the  body  of  A.  It 
would  veft  in  the  pcrfon  who  was  heir  of  the  body  of 
A.  at  the  time  of  the  teftator's  death,  and  would 
defcend  to  the  heirs  of  the  body  of  that  heir  j  and  oh 
Vide  Tit  «.  fiiJlure  of  iffue  of  that  perlbn,  It  would  go,  by  a  quaji 
C.24.  f.36.      dcfcent,  to  the  next  perfon  who  anfwered  that  defcrip- 

tion,  at  the  time  of  the  failure  of  fuch  iffue,  in  coil- 
1  Infi.  26  K    formity  to  MandevilU\  cafe :  fq  that  if  the  devifee 

had  feveral  fons,  the  firft  would  take  an  eftate  tail, 
but  non^  of  the  other  fons  would  take  vefted  eftates, 
while  the  eldeft  or  any  iffue  of  his  body  were  in  ex:- 
iftence.  If  the  remainder  was  devifed  to  the  iffue  of 
Roe  V.  Crew,  ^*  ^^e  eftate  would  veft  in  all  his  children,  as  joint- 
Aiuc.  tenants  for  life,  and  tenants  in  common  of  the  &ihc- 

ritance* 


ritance.  .  The  confequence  is, '  that  in  order  td 
effe£hiate  the  general  intent  of  the  teftator,  which 
evidently  is,  that  the  eftate  devifed  (hall  go  to  all  thet 
defcendants  of  the  firft  devifee,  and  fhall  not  go  over 
as  long  as  there  ai'e  any  fuch  defcendants  remaining  ; 
the  court  is  obliged  to  apply  the  rule,  and  to  conftrue 
the  fecond  devife  in  fuch  a  manner  as  to  create  an 
eftate  in  fee^  or  in  tail>  in  the  firft  devifeei 

S  76.   This  doftrine  is  fully  confirmed  by  Lord 
Thuflowy  in  his  determination  of  the  cafe  of  Joftes  Vi 
^Morgan  i  in  which  his  LdrdOiip  concluded  his  judges  AntU 
ment  in  thefe  words  1 — '*  By  alt  the  cafed,  where  the 
*'  eftate  is  f<»  given  that^  after  the  limitation  to  the 
*•  firft  taker,  it  is  to  go  to  every  perfon  who  can  claim 
•*  as  heir  to  the  firft  taker;    the  word  beirs  muft 
^^  be  words  of  limitation  t  all  heirsj  taking  as  heirs, 
muft  take  by  defcent.    tn  cafes  where  I  can  bring 
it  to  the  point,  that  the  teftator  by  the  word  heirs^ 
^'  as  ufed  in  the  will,  means  firft,  fecond,  third,  and 
**  other  fons,  there  I  change  the  words  of  the  will  j 
•*  but  here  I  think  the  word  "  heirs  **  Was  the  very 
*^  thing  he  meant,    Suppofe  William  had  had  a  fon^ 
^^  which  fon  had  had  a  fon,  and  died,  leaving  Sir 
^  fVilliamy  the  eldeft  fon  of  the  fori  would  have  been 
*'  heir.    If  there  had  been  a  title  he  would  have 
**  taken  it  j  but  the  eftate,  if  thefe  had  been  words  of 
**  purchafe,  muft  have  gone  to  the  fecond  foUrj-thfe  ' 
<<  devife  to  the  firft  fon  being  a  lapfed  devife,  like  the 
•*  cafe  of  Wdrren  v*  fVhitBj  lately  in  the  Houfe  of  Ante  flii  ^ 
**  Lords    from  Ireland.     But  Sir  William    Morgan 
'*  meant  the  eftate  to  go  to  whoever  ihould  be  heir« 
Vol,,  VL  D  d  «  J  think 
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^^  I  think  the  argument  immaterial,  that  he  meant  the 

^^  fird  edate  to  be  an  edate  for  life.     I  take  it,  that  ia 

'^  all  cafes  the  teftacor  does  mean  fo  :  I  reft  it  upon 

*'  what  he  meant  afterwards.     If  he  meant  that  every 

**  other  perfon,  who  fhould  be  heir,  ihould  take,  he 

"  then  meant  what  the  law  would  not  fufFer  him  to  . 

^*  give,  or  the  heir  to  take,  as  a  purchafer.     In  con- 

^'  verfing  with  a  great  authority  whom  I  will  not 

*•  namei   I  alked  what  would  become,    in  the  cafe 

*^  dated,  of  the  grandfon :  the  anfwer  was,  he  fhould 

*^  take  as  heir.     I  know  he  might,  but  then  he  muft 

*^  take  by  defcent:  all  poilible  heirs  muft  take  as 

^^  heirsj   and  not  as  purchafers.     Many  xrafes  have 

*'  been  determined  on  the  ground  of  a  devife  to  the 

**  firft  taker,  with  remainder  to  the  heir  male  in  the 

Ante.  **  Angular,  or  heirs  male  in  the  plural,  as  in  King  v. 

•*  Burchell  (before  Lord  Henley\  where  it  was  in  the 
^*  fingular  number.  The  rule  in  Shelley's  cafe  was 
'^  ufed  as  a  demonftration,  that  it  was  indifferent, 
^'  whether  the  limitation  was  in  the  fingular  or  in  the 
^^  plural  number  :  it  was  equally  an  eftate  tail.  So, 
**  where  it  is  to  the  heir  of  the  iirft  taker,  and  to  the 
^'  heirs  of  that  heir,  it  has  been  determined  to  be  an 
*'  eftate  tail.  Indeed,  in  all  cafes,  where  the  limita-*^ 
**  tion  is  of  an  eftate.  of  freehold  to  a  man,  and  after- 
**  wards  to  the  heirs  of  his  body  (whether  general  or 
^^  fpecial),  fo  as  to  give  it  to  the  heirs  as  a  denomina^ 
tion  or  clafs,  the  heirs  fhall  be  in  by  purchafe,  and 
not  by  defcent.  And  the  cafe,  ftated  by  Anderfon 
I  jRcp  f  5  *.     "  in  Shelley* %  cafe,  of  a  limitation  to  the  ufe  of  A. 

"  for  life,  remainder  to  the  ufe  of  his  heirs,  and  of 
**  their  heirs  female,  is  the  only  one  to  the  contrary  % 

**  and 
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•*  and  in  that  cafe  the  word  *^  ieirs^'  muft  be  a 
*«  defcriptlon  of  perfons,  in  order  to  let  in  the  limita- 
•*  tions  to  the  heirs  female," 

§  77.  Mu  Fearne*B  conclufion  to  his  obfenrations  Coiit.  Rem* 
on  the  rule,  appears  to  have  been  founded  on  this 
principle,  or  if  not,  is  certainly  conformable  to  it : 
for  he  fays :— *^  Wherever  the  anceftor  takes  the  free* 
*^  hold,  the  inheritahce  will  not  go  to  all  the  hdrs, 
^^  &fr.  in  the  courfe  of  inheritable  fiicceffibn,  nnlefs 
'^  by  an  afi:ual  defcent*  And  confequently  if,  after 
**  the  firft  taker,  it  is  to  go  to  every  perfon,  who  can 
^^  claim  as  heir  id  him,  the  intended  fucceflion  caH 
**  only  be  effeftnated  by  taking  the  word  heirs^  £sfr. 
<<  as  words  of  limitation.  If  after  him,  all  heirs,  ^r. 
are  to  take  as  fuch,  that  is,  as  aiifwering  that  de^ 
fcription,  they  can  only  tJike  by  defcent.  If  the 
*'  law  will  not  admit  of  all  poffible  heirs,  £ff^. 
^'  taking  the  inheritance,  after  its  inception  by  a  free* 
^*  hold  in  the  anceftor^  otherwife  than  by  defcent,  it 
^^  follows,  that  wherever  the  limitation  to  the  heirs^ 
*^  &fr.,  after  a  freehold  to  the  anceflor,  is  admitted 
^'  to  reach  the  whole  denomination  or  clafs  of  heirs 
^*  defcribed,  they  muft  take  by  defcent,  and  not  by 
**  purchafe."  • 


*  The  ftiideot  'ii  riferred  to  Mr.  ffar^rdve*s  very  able  and 
learned  '<  Obferrationi  concerning  the  Rule  in  Shell^*%  Cafe^^' 
publiflied  in  hit  Trads,  pa.  55K  Mr.  Butler' t  note  to  i  Inft. 
376  h.  and  Mr.  Pr^9n'%  fuccina  View  %i  the  Ruk  in  ShdUy^i 
Cafe. 
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DEVISE. 


CHAP.  XV. 


Cm/lruBion. — What  Words  create  a  Joint-Tenancy  or 
Tenancy  in  Commm^  and  Crofs-Remainders. 


5  I.  What  Words  create  a  Joint* 
Tenancy, 
9.  What  Words  create  a   Te- 
nancy in  Common. 
2S..What  Wordt  create   Croft- 
Renuundert, 


^29.  Not  to  te  imtSed  ktweeu 
more  than  Two, 
36.  But  thit  DoOrhe  ias  teem 
altered. 


Sedion  i. 


"What  Wordt  W/^^^  rcfpcft  to  the  words  which  create  a  joint- 
create  a  tenancy  in  a  will,  a  devife  to  A.  and  B.  gene« 
nancy-            T^y^  or  to  A.  and  B.  and  their  heirs,  makes  them 

Anon.  Cro.  joint-tenants.  So,  where  a  man  devifed  lands  to  his 
Eliz.  431.        J  '  ^       ^ 

two  daughters  and  their  heirs,  it  was  refolved,  that 
they  took  an  eftate  in  joint- tenancy* 

Oatei  V.  §  2.  A  perfon  devifed  in  thefe  words,— ^^^  Ab  to 

^iStuit.      "  Wolf  Park,  I  give  it  to  my  wife  for  her  life,  and, 

^'  after  her  death,  to  my  daughter  Ifabella^  and  her 
•"  children,  on  her  body  begotten  by  W.  A.  her  hufr 
^^  band,  and  their  heirs  for  ever."  Ifabella,  at  the 
time  of  making  the  will,  had  one  daughter,  and  after- 
wards two  fons  and  one  daughter,  who  were  dead  with- 

out 
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4»ut  iflue.     The  queflion  was,  what  eilate  pafled  to 

Ifabella  and  her  children,  and  it  was  held,  that  fhe 

took  as  joint- tenant,  it  being  dated,  that  at  the  time 

of  making  the  will,  fhe  had  a  child,  which  had  been   i  Inft.  9  a. 

conftrued  to  be  equal  to  children. 

S^  Lands  were  devifed  to  A.  B.  and  C.  in  tail,  and   Fowler  t. 
then  followed  thefe  words :   "  I  will  that  every  of  ^nd  T94. 
"  them  be  the  other's  heir  by  equal  portions."    The  ^/^^^tV. 
court,  at  firft,  held  this  to  be  a  tenancy  in  common :    19-  iomu 
but,  afterwards,  upon  good  coniideration,  it  was  ad* 
judged  to  be  a  joint-tenancy,  for  fo  it  was  implied ; 
and  it  was  at  much  as  to  fay,  that  each  furvivor  ihould 
be  the  other's  heir. 

§  4.  Where  lands  are  devifed  to  two  or  more  per-   Furf<  v. 
fons,  to  hold  to  them  and  the  furvivor  of  them,  they  J^^fcf^^^ 
will  take  an  eftate  in  joint-tenancy,  though  there  are 
other  words    in  the  will    indicating  a  tenancy    in 
i^ommont 

S  5.  Thus,  Lord  Hale  fays,  that  a  devife  to  two,   i  Vent.  t\6. 
equally  to  be  divided  between  them,  and  to  the  fur- 
vivor of  them,  makes  an  eftate  in  joint4enancy  j  upon 
the  exprefs  import  of  the  laft  word^. 

S  6.  A  perfon  devifed  to  Jane  th^  wife  of  B.  and  Tuckerman 
to  mzabeth  the  wife  of  C.  all  his  eftate,  ^c.  to  be   \il^Th. 
equally  divided  between  th^m  during  then-  natural   1^^-  ^°^^'* 
hves,  and,  after  th^  dece^cs  of  the  faid  Jane  and 
Elizabeth^  to  the  right  heirs  of  Jane  for  ever.    And 
the  only  (|[ueftion  was,  whether  this  devife  made  Jane 

P  4  3  and 
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and  Elizabeth  joint-tenant^  for  life,  fo  as,  upon  the 
death  oijane^  the  whole  furvivcd  to  Elizabeth  for 
life ;  or  whether,  upon  the  words  equally  to  be  divided 
between  them,  they  were  tenants  in  common  } 

Lord  Chief  Juftice  Holt  pronounced  the  opinion  of 

the  court,  that  they  were  joint-tenants,  notwithfta^d- 

ilig  the  wordp,   **  equally  to  be  divided  among  them*^ 

"  apd  the  lands  ought  to  furvive  to  Elizabeth  :  ift.  For 

though  upon  fuch  words,  generally  they  would  be  te-i 
nantd  in  common,  yet  if  it  fhoiild  be  fo  in  this  cafe,  it 
would  tie  exprefsly  againft  the  intent  of  the  teftator, 
a}i4  WouW  defeat  the  heirs  pf  yane  of  part  j  for  ^hey 
were  to  take  all  together,  and  not  by  moieties,  one  d.% 
one  time,  and  one  at  another,  but  all  at  once ;  and  if 
they  fliould  be  tenants  in  common,  they  muft  take  by 
inoieties  at  feveral  times.  2dly,  It  was  expref$,  that 
tile  heirs  of  Jane  wer^  not  to  take  till  after  both  their, 
deceafes.  3dly,  If  they  (hould  be  tenants  in  cQinmon^ 
thtn  (he  hms  of  Jane  would  be  in  danger  to  lofe  a 
moiety :  for,  as  to  that  one  moiety,  it  muft  be  a  con* 
tingent  remainder;  fo  that,  if  Elizabeth  fhould  die 
during  the  life  of  Jane^  the  contingency  for  that  moiety 
not  happening,  it  nxuft  defcen4  to  th^  heirs  at  law  of 
the  teftaior,  who  were  Elizabeth  and  the  iffue  of  Jane^ 
as  coparceners.  4thly,  Jane  and  Elizabeth  were  heirs 
^t  law  to  the  teftator,  and,  as  fuch,  the  whole  would 
have  dcfcended  to  them  in  coparcenary,  if  no  will  had 
been  made ;  but  here,  by  this  ^ill,  it  was  plain,  the 
teftator  intended  to  prefer  th?  heirs  of  Jane  to  thq 
whole. 

Adjudged  accordingly. 

§7-  ^- 


Title  XXXVin.    Devi/e.    Ch.  xv.  §  ;. 

« 

§  7.  A.  Hawes  devifed  all  his  eftate  in  D.  to  his  four 
younger  children,  A.^  £.^  C,  and  Z).,  their  heirs  and 
afligns  for  ever,  equally  to  be  divided  between  them, 
fhare  and  fhare  alike,  as  tenants  in  common,  and  not 
as  joint' tenants,  with  benefit  of  furvivorfhip.  The 
queftion  was,  whether  the  four  children  took  as  tenants 
in  common  generally,  or  as  tenants  in  common,  with 
fome  fort  of  benefit  of  furvivorfhip. 
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Lord  Hardwicke  faid,  that,  in  Chancery,  joint-te- 
nancies were  not  favoured  ;  becaufe  they  were  a  kind 
of  eflate  that  did  not  make  provifion  for  pofterity : 
neither  did  courts  of  law  at  this  day  favour  them, 
though  Lord  Coke  fays,  that  joint-tenancy  is  favoured, 
becaufe  the  law  was  againft  the  divifion  of  tenures ; 
but,  as  tenures  were  abolifhed,  that  reafon  had  ceafed, 
and  courts  of  law  inclined  the  fame  way  with  courts 
of  equity.  Another  rule  was,  that  where  there  were 
contradictory  words  in  a  will,  the  court  made  a  reafon- 
able  and  uniform  conftrudlion,  and  would  rejed  fuch 
words  as  were  abfurd,  and  contradictory  to  the  intent 
of  the  .teflator*  The  words,  "  equally  to  be  divided^** 
in  a  will,  made  a  tenancy  in  common :  here  was  alfo 
added,  '^  as  tenants  in  common,  and  not  as  joint-te- 
"  nants,"  which  were  very  ftrong  words  ;  but  then,  it 
was  alfo  faid,  *'  with  benefit  of  furvivorfhip,"  which 
laft  words  created  the  difficulty  in  the  cafe ;  that  is,  to 
know  at  what  time  the  teflator  intended  this  benefit  of 
furvivorfhip  fhould  take  place.  And  this  might  be  ex- 
plained by  another  part  of  the  will,  where  he  plainly 

a 

pointed  out  a  furvivorfhip  among  the  children  them- 
fejves,  as  to  his  perfonal  eftate,  where  the  words  were } 

D  d  4  "If 
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.•?  If  any  of  my  younger  children  die  under  age  and 
^'  unmarried,  then  I  direi^  that  the  fhare  of  him  fo 
^'  dying,  Ihall  go  fo  the  furyivors.*'  Then  he  came 
to  this  devife  pf  his  real  efl^te,  to  his  faid  four  younger 
children ;  but  it  was  true,  he  did  not  fay,  with  like  be^ 
nefit  of  furvivorfhipt  He  thought  it  was  natural  to 
confider  this  as  a  fund  or  provifion  for  thefc  four 
children  5  and  that  he  meant,  if  any  pf  them  fhould 
die  before  21,  or  unniarried,  that  the  fhare  of  the 
child  fo  dying  fhould  go  among  thfe  other  children ; 
and  he  was  of  opinion  that,  C  dying  under  age,  his 
Ih'dve  did  furvive  to  i\\t  others,  and  ihould  not  go  to 
jhe  heir  at  law* 

phap.g.f  11.       §  8,  It  has  been  ftated  in  a  preceding  chapter,  that, 

where  there  are  two  diflferent  difpofitions  of  the  fame 

efiate  in  a  will,  the  two  devifees  fhall  take  in  moieties  ; 

I  Inft.  \i2b.   and  Mr.  Hargrove  fays,  th?^t  in  feme  of  the  old  books^ 

''/!'t    -         i^  ^^  ^^^^*  generally,  that  there  fhall  be  a  joint  tenancy  j 

341^.495.     but,  accoidisg  to  the  inodern  opinion,  and,  it  feems, 

the  bed,  there  will  be  a  joint  tenancy,  or  tenancy  in 
f  ommonj  according  to  the  words  ufed  in  limiting  the 
two  ellates ;  by  which,  it  is  meant,  that,  if  the  two 
eftates  given  by  the  will  have  the  unity  or  famenefs  of 
interefl,  elTential  to  a  joint-tenancy,  the  devifees  fhaU 
be  j  oini- tenants ;  but,  otherwife,  fhall  be  tenants  ift 
coriimon^ 

V '.^1  v/ords        §  9.  Wherever  an  eflate  is  devifed  to  two  or  more 

perU)n8,  and  there  are  any  words  in  the  will  indicating 
tin  intention,  that  the  devifees  fhall  take  feveral  and 
uiitind  foares,  they  will  be  tenants  in  common. 

§  10.  A  man 


n 
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§  I  o.  A  man  devifed  his  lands  to  his  wife  for  life,  Torret  ▼. 
the  remainder  to  A.^  B.^  and  C,  and  their  heirs  re*  stUet^^Arl. 
fpe£Uvely,  for  ever.  The  queftion  was,  whether  jIb, 
J?.,  and  C,  were  joint»tenants,  or  tenants  in  common  ? 
The  court  held,  that  here  was  a  tenancy  in  common, 
and  that  it  fhould  go  throughout,  and  was  not  to  be 
divided :  and  the  intent  of  the  devifor  appeared  in  the 
will,  that  every  one  ihould  have  his  part,  and  thor 
heirs ;  fo  here  was  a  provifion  made  for  children,  and 
the  word,  "  refpeHivelyy*  would  be  idle,  if  another 
conftrudion  fliould  be  made,  and  would  fignify  no  more 
than  what  the  law  faid  without  it« 

§  II.  Lands  were  devifed  to  five  perfons,  their  Jan»iv. 

heirs  and  afligns,  all  of  them  to  have  part  and  part  Hct.  29. 

alike,  and  the  one  to  have  as  much  as  the  other.    Ad-  ^"^'  *^*''  W« 
judged  to  be  a  tenancy  in  common. 

C  12.  One  Lewen  devifed  lands  to  his  two  fons  LcweoY. 
equally,  and  their  heirs.    It  was  adjudged,  that  the  £iiz!695. 

devifees  took  as  tenants  in  common ;  for,  otherwife,   *  ^^"^  3** 
the  word  ^^  equally  **  would  have  no  meaning. 

§  1 3.  A  perfon  devi&d  a  mefluage,  with  the  ap-  Denn  r. 
purtcnances,  unto  M.  G.  and  T.  R.  equally  to  them,  cowp°  6c7c 
his  fifter's  fons.     Lord  Mansfield  faid,  there  was  no 
room  for  argument ;  "  equally "  implied  a  divifion : 
whereasy  if  they  were  to  take  as  jgin^t-tenants,  there  ^'^^  "y^^*  3*» 
would  be  no  divifion. 


§14*  The  words,  **  equally  to  be  divi4edy*  have 

always  been  held  to  create  a  tenancy  in  cpmpoion  in  sr 

13  will. 
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will,  becaufe  they  imply  a  divifion :  whereas,  between 
joint-tenants,  there  is  no  divifion,  unlefs  th^re  are  other 
words  in  the  will ;  as,  in  fome  of  the  preceding  cafes, 
giving  a  right  of  furvivorlhip. 

* 

King  V.  §  15.  A  man  devifed  to  his  wife  for  life,  and,  after 

Cro.  Ja.44.8.    ^^^  deceafe,  to  his  three  daughters,  equally  to  be  di- 
3  R^P;  39*       vided ;'  and  if  any  of  them  died  before  the  other,  then 

3  Mod  209.  '  ,  ' 

the  furvivors  to  be  her  heirs,  equally  to  be  divided ; 
and  if  they  all  died  without  iflue,  then  to  others,  &fr« 
It  was  held,  that  the  daughters  were  not  joint-tenants, 
but  that  they  had  feveral  inheritances  in  tail,  with 
crofs-remainders. 

Bliflctt  T.  §  1 6.  A  man  devifed  lands  to  his  two  fons  and  their 

^^7t26.  h^fs»  2Lnd  the  longer  liver  of  them,  equally  to  be  di- 
vided between  them  and  their  heirs,  after  the  death  oi 
his  wife.  The  court  was  of  opinion,  that  the  fons 
were  tenants  in  common,  and  that  the  devife  was 
good  y  and  the  reafon  was  upon  the  conftrudion  of 
wills,  that  it  ought  to  be  according  to  the  intent  of  the 
devifor ;  his  intent  appearing  to  be,  not  only  to  pro- 
vide for  his  two  fons,  but  for  their  pofterity ;  that  not 
only  his  two  fons,  but  their  heirs,  fhould  have  an 
equal  part :  for  the  words  were,  "  equally  to  be  divided 
"  between  them  and  their  heirs.^^  And  though,  by  the 
lirft  words,  it  was  given  to  them  and  the  furvivor  of 
them,  yet  the  laft  words  explained  what  he  intended 
by  the  word  ^^  furvivor  ;*^  that  the  furvivor  Ihould 
have  an  equal  divifion  with  the  heirs  of  him  who  fhould 
die  firft.  And,  though  the  teftator  had  not  aptly  ex- 
preffed  himfelf,  yet,  upon  all  the  words  taken  together 
his  meaning  feemed  to  be  fo. 

§  17.  A  perfon 
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S  17.  A  perfon  devifed  two  leafehold  houfes  to  J.P*  Prince  ▼• 
and  7*  ^'  and  then  faid.  My  will  and  meaning  is,  that   ^^f^^* 
die  rents  of  my  two  faid  houfes  fhall  be  equally  fhared 
and  divided  between  them  the  faid  J.  P.  and  J.  H.  as 
aforefaid.    It  was  held,  that  the  derifees  look  as  te- 
nants in  common* 

§  1 8.  A  perfon  devifed  a  freehold  eftate  to  truftees  Sheppard  n 
and  their  heirs,  in  truft  to  permit  his  three  lifters  and  a  AtkTlui. 
their  af&gns  to  hold  and  enjoy  the  faiA  premifes,  and 
to  receive  the  rents  thereof  to  their  fole  and  feparate  ufe  ; 
and  as  his  faid  fifters  fhould  feverally  die,  he  gflte  the 
premifes  to  their  feveral  heirs.  Lord  Hardwicke  held, 
that  the  plain  meaning  of  the  words,  ^^  as  they  feve« 
♦*  rally  die,"  &fr,  was,  that  the  fifters  ihould  take  as 
tenants  in  common* 

§  1 9.  A  teftator  devifed  all  his  real  ellates  to  truf-  Mtryat  ▼• 
tees,  as  foon  as  his  three  daughters  ihould  attain  their  ,  yet  102. 
refpe£Uve  ages  of  a  i ,  to  convey  to  them  and  the  heirs 
of  their  bodies,  and  their  heirs,  as  joint-tenants  Lord 
Bardwickcy  after  obferving  that,  on  account  of  the  di- 
r^dion  to  convey,  this  was  an  executory  truft,  in 
which  cafe, -the  court  aflumed  greater  latitude  of  mould* 
ing  tfai^  will  according  to  the  intention  of  the  teflator^ 
gave  ^is  opinicm,  that  the  daughters  did  not  take  as 
joint-tenants,  but  that  conveyances  (hould  be  made  to 
them  at  21  refpeftively  in  tail,  with  crofs-remainders 
in  tail }  by  which  means,  furvivorHiip  would  be  pre* 
Ibrved  upon  the  death  of  any  daughter  without  iflue, 
^hich  was  the  moft  that  was  meant  by  joint-tenants* 

5  ao.  A  dcvlfc 


412 

Stones  V4 
Heurtly, 
1  Vcf.  165. 
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§  20.  A  devife  of  lands  to  truflees  for  payment  of 
debts,  the  remainder  to  go  and  be  equally  divided 
among  his  three  younger  children  and  the  furvivor  of 
them,  and  their  heirs  for  ever,  was  held  by  Lor4 
Hardwich  to  create  a  tenancy  in  conmion. 


Rofe  ▼.  Hni, 

3  Burr.  188 1. 


I  Ab.  Eq. 


§  21.  A  perfon  devifed  lands  to  his  five  children, 
and  the  furvivors  and  furvivor  of  them,  and  the  este-* 
cutors  and  adminiftrators  of  fuch  furvivor,  fhare  and 
Ihare  alike,  as  tenants  in  common,  and  not  as  joint- 
tenants.  It  was  contended,  that  this  was  a  tenancy  in 
common  amongft  the  five  children  for  life,  with  fur^ 
vivorfhip  to'  the  longer  Uver  of  them.  Lord  Mansfield 
laid,  that  an  eft  ate  to  more  than  one,  with  a  be- 
nefit of  furvivorihips,  was  a  joint-tenancy.  But,  here, 
the  teftator  had  exprefsly  declared,  that  they  fliould 
not  take  as  joint-tenants.  It  was  plain,  that  the  chil- 
dren were  not  to  t^ke  as  joint-tenants,  and  alfo,  that 
the  teftator  confidered,  that  feveral  of  his  five  children 
might  happen  to  die  in  his  own  lifetime,  and  therefore 
made  a  proviiion  for  fuch  of  them  as  fliould  furvive 
him,  and  be  in  exiftence  at  the  time  when  the  interefl 
was  to  veft,  and  their  reprefentatives.  He  meant  to 
prevent  a  lapfe ;  and,  therefore,  the  court  might  ra- 
ther apply  the  words  to  a  fixed  particular  time,  than 
give  no  meaning  at  all  to  them.  And  this  was  agreei» 
able  to  the  cafe  of  Stringer  v.  PbilUps.  Judgment  that 
the  children  took  as  tenants  in  common. 


parlandv,  S  ^^-  ^^*^^^  Clarke  devifed  his  eftate  to  truftees 

1  homaa,         j^j  jhgir  hejrg    to  the  ufe  of  the  teftator's  niece  Sufan^ 

^.  R.  82.       mb  Clarke 9  and  his  two  nieces  Elizabctb  Garland  and 

Am 


^ 
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Ann  Corry^  and  the  furvivor  and  furtivors  of  them, 
and  the  heirs  of  the  body  of  fuch  furvivor  and  fur- 
vivors,  as  tenants  in  common,  and  not  as  joint-tenants, 
and  for  want  of  fuch  iflue  remainder  over. 

Upon  a  cafe  fent  by  the  Mailer  of  the  Rolls  for  the 
opinion  of  the  Court  of  Common  Pleas,  the  Judges 
of  that  court  certified,  that  the  devifees  took  as  tenants 
in  common* 

5  23.  It  has  been  ftated,  that  two  perfons  may  have  Tit.  x8.  c.  1. 
an  eftate  in  joint-tenancy  for  their  lives,  and  be  tenants 
in  common  of  the  mheritance.    Thefe  eftates  may  be 
created  by  will  as  well  as  by  deed. 

S  14.  A  perfon  devifed  an  eftate  to  be  fold  for  the  Barker  t. 
payment  of  debts  and  legacies,  and  direfbed,  that  the  ,  p  Vmsi 
furplus  of  the  money  ihould  be  laid  out  in  the  pur-  ^^o-  3  ^ro- 

Pail.  Ca.io4. 

chafe  of  lands,  to  be  fettled  to  the  ufe  of  the  teftator's   Barker  v. 
two  nephews,  and  the  furvivor  of  them,  and  their  ^^^l^  ,.m^ 
heirs,  equally  to  be  divided  between  them,  fliarc  and  S.  C 
fliare  alike.    The  queftion  was,  whether  thefe  words 
created  a  joint-tenaqcy,  or  a  tenancy  in  common  ? 

Lord  King  faid,  it  was  a  certain  rule,  in  the  expofi- 
tion  of  wills  efpecially,  that  every  word  ihould  have 
its  eflFeft,  and  not  be  rejefted,  if  any  conftrufkion  could  ' 
poflibly  be  put  upon  it ;  and  here  he  thought  there 
might.  The  firft  part  of  the  devife  being  to  two,  and 
the  furvivor  of  them,  made  them  plamly  joint-tenants 
for  life,  and,  therefore,  they  ihould  be  fo  taken.  And 
tfxen,  as  to  the  next  words,   «  and  to  their  heirs 

**  equally 
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^^  equally  to  be  divided  between  them,  (hare  and  fhacre 
*•  alike/'  thefe  were  plainly  words  importing  a  tenancy 
in  common,  and  ihould  operate  accordingly,  fo  as  to 
make  them  tenants,  in  common  of  the  inheritance ;  by 
which  qonftruftion  of  the  will,  every  word  would  take 
place. 

A  decree  was  made  accordingly,  which  was  affirmed 
by  the  Houfe  of  Lords. 

WhatWorai        %  ^S*  WiA  refpeS  to  the  words  by  which  croft 
RT^tindcri.     ""^"^sunders  are  exprefsly  created  in  a  will,  they  are  of 

courfe  the  fame  as  thofe  which  are  ufed  for  that  pur- 
pofe  in  a  deed.  But  crofs  remainders  may  arife  in  a 
will  by  implication  of  law,  where  it  appears  to  have 
been  the  intention  of  the  teftator,  that  there  (hould  be 
crofs  remainders. 

Clache^Cafe,       %  26.  A.  having  iiTue  five  fons,   his  wife  being 
330!^  ^^*        enfient  with  the  fixth,  devifed  two-thirds  of  his  lands 

to  his  four  younger  fons;  and  the  child  m  ventre 
matrisy  if  it  was  a  fon,  and  their  heirs;  and  if  they 
all  died  without  iiTue  male  of  their  bodies^  or  any  of 
them,  that  the  lands  ihould  revert  to  the  right  heirs  of 
the  devifor.  It  was  adjudged  that  the  younger  fons 
were  tenants  in  tail,  with  crofs  remainders  to  each  of 
them.  For  it  was  clearly  the  intention  of  the  teftator 
that  no  part  of  the  eilate  devifed.  ihould  revert  to  the 
heirs  of  the  devifor,  as  long  as  any  iiTue  remained  of 
any  of  hb  younger  fons. 

5  s;.  A  mas 
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§  27.  A  man  having  two  fons  devifed  part  of  hi^  Chadock  t. 
lands  to  one  of  them  and  his  heirs,  and  the  remaining  q^o.  Ja.'  695. 
part  to  the  other  and  his  heirs :  and  added  this  item, 
I  \nll  that  the  furvivor  of  them  Ihall  be  heir  to  th« 
other,  if  either  of  them  die  without  iffue.  Adjudged 
that  they  were  tenants  in  common  in  tail,  with  crofs 
remainders. 

§  28.  A  teftator  devifed  in  thefe  words--"  I  give  Holme«v. 
"  all  my  lands  in  M.  to  my  two  daughters  Elizabeth  xf  Raym. 
"  and  Ann^  and  their  heirs,  equally  to  be  divided  be-  452* 

,  *  Stow.  135* 

**  tween  them  ;  and  in  cafe  they  happen  to  die  without 
*'  iffue,  then  I  give  and  devife  all  the  faid  lands  to  my 
"  nephew."  It  was  adjudged  that  the  two  daughters 
took  ellates  tail  with  crofs  remainders. 

§  a  9.  It  was  however  laid  down  by  the  judges  in   Not  to  be  im- 
the  reign  of  Cha.  L  that  crofs  remainders  fhould  not   more  than 
be  implied  between  more  than  two  perfons.     And  Mn  ^^®' 
Serjeant  fVilliams  obferves  that  this  dodrine  was  efta-   i  Saund.  Rep. 
blifhed  for  two  reafons ;  one  was  to  prevent  as  well   *^5  ^*  "•   • 
the  confufion  which  it  was  faid  would  follow  irom  the 
divifion  of  an  eftate  among  many,  as  the  uncertainty 
which  would  arife  whether  the  furviving  fhares  ihould 
veft  in  them  as  joint-tenants,  or  tenants  in  common, 
and  for  what  eftate.   The  other,  which  was  a  technical 
reafon,  was  to  avoid  the  fplitting  of  tenures. 

S  30.  A  perfon  having  three  fons,  and  being  feifed   Gilbert  t. 
of  three  houfes,  devifed  a  houfe  to  each  fon,  and  his  SI? Ja.  655- 
lieirs^j  with  a  provifo  that  if  all  his  faid  children  ihould 
die  without  iffue  of  their  bodies  begotten,  that  then 

'all 
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all  his  faid  mefluages  Ihould  remain  over,  and  be  to 
his  wife  and  her  heirs.  It  was  adjudged  that  thefe 
words  did  not  create  crofs  remainders  between  the 
fons,  but  that  on  the  death  of  any  one  of  them  with- 
out iflue,  his  houfe  fhould  go  over  to  his  mother. 
And  Doderidge  faid  that  although  in  a  devife  to  two 
perfons  there  might  be  crofs  remainders  by  implication^ 
yet  that  in  a  devife  to  three,  crofs  remainders  (hould 
never  be  implied,  on  account  of  the  uncertainty  and 
inconvenience. 


I  Vent*  224^ 


ColcT.  $  31.  In  a  fubfequent  cafe   Lord  Hale  laid,  that 

LcTingfton,      ^j-^fg  remainders  fhould  not  be  created  between  three 

perfons,  unlefs  the  words  of  the  will  plainly  proved 
the  intent  of  the  teftator  to  have  been  fo.  As  if 
Blackacre  were  devifed  to  A.  Whitacre  to  B.  and 
Greenacre  to  C.  and  if  they  all  die  without  iffue  of  their 
bodies,  vel  alterius  c(/tum,  then  crofs  remainders  would 
be  allowed. 

Comber  t.  §  32*  Richard  Holden  devifed  lands  to  his  grandfon 

g*^'     '         Richard   Holden^    and  grand-daughter  Ann  Holden^ 

equally  to  be  divided,  and  to  the  heirs  of  their  re- 
fpeftive  bodies;  and  for  default  of  fuch  iffue,  to 
another  perfon.  It  was  determined  that  there  were 
no  crofs  remainders  between  Richard  and  Ann  Holden^ 
becaufe  there  were  no  exprcfs  words,  nor  any  neceilarj 
implication  to  raife  them ;  for  the  mere  words,  *'  and 
**  for  default  of  fuch  iffue,"  being  relative  to  what 
went  before,  only  meant,  and  for  default  of  heirs  of 
their  refpeftive  bodies ;  and  then  it  was  no  more  than 

• 

if  it  had  been  a  devife  of  a  moiety  to  Richard  and  the 

beira 
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heirs  of  his  body,  and  of  the  other  moiety  to  Elizabeth 

and  the  heirs  of  her  body,  and  for  defauh  of  heirs  of  Wflliaini  t. 

their  refpedtive  bodies,  remainder  over  j  in  whidi  cafe  g^^  ^^^ 

Ji  '  there  could  be  no  doubt.  ^'  ^' 

S  33.  In  the  cafe  of  Doe  v.  Cooper  which  has  been  Ch.  12. 
dated  in  a  former  chapter,  Mr.  Juftice  Lawrence  ob« 
ferved  that  the  principal  part  of  the  plaintiff's  argu- 
ment was  founded  upon  the  railing  of  crofs  remainders 
by  implication  between  the  iffue  of  Richard  Cook  :  but 
it  was  a  fettled  rule  that  they  fhould  not  be  implied 
between  more  than  two,  unlefs  fuch  appeared  upon 
the  face  of  the  will  to  have  been  the  intention  of  the 
teftator :  but  no  fuch  intent  appeared  in  that  cafe  fron^ 
the  words  of  the  will,  nor  could  it  be  implied  merely 
from  the  circumftance  that  the  remainder  over  was 
not  to  take  effeft,  bill  upon  the  dying  of  Richard  Cook 
without  leaving  iffue. 

S  34*  7^^»  Owen  being  feifed  in  fee  of  two  met  Davenport  v* 
fuages,  devifed  them  to  his  wife  for  her  life,  and  aftei^  ^^t^ll 

,  I  Atk.  579. 

her  deceafe  to  his  fon  and  daughter  John  and  Mar- 
^aret  to  be  equally  divided  between  them,  and  the 
feveral  and  refpedive  iffues  of  their  bodies,  and  for 
want  of  fuch  iffue  to  his  wife  in  fee.  Lord  Hardwicke 
was  of  opinion  that  this  will  was  not  fo  penned  as  to 
create  crofs  remainders,  which  not  being  favoured  by 
the  law  could  only  be  raifed  by  an  implication  abfo* 
lutelyneceffary ;  and  that  was  not  the  cafe  here,  for 
the  words  feneral  and  refpeftive  effedlually  disjoined 
the  tide. 

Vol.  VI.  E  c  S  35*  A  perfon 
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Tarjr.  $  35.  A  perfon  devi&d  to  his  four  fifters  and' a 

Com.  777-      ^^^^  ^^^  ^^^  ^iytSy  fhdxt  and  &are  alike,  as  tenants 

.  in  commdn,  and  not  as  joint-tenants,  remainder  ix> 
thdr  fons  fucceilively  in  tail  male,  remamder  to 
their  daughters  in  tail,  the  reverfion  to  his  own  right 
heirs. 


Lord  MAnsJield  fiaiid^  th^t  ^.here^er  crofs  remaindei^. 
were  to.  be  raifed  by  impUcation  between  two,  and  no 
more,  the  pr^dfumption  was  in  favour  of  crofs  remain- 
ders, where  they  were  to  be  raiied  between  more  thaa 
two,  ther^  the  prefumption  was  againil  crofs  remain- 
ders \  but  tba^t  prefumption  might  be  anAvered  by 
fircomftaoces  of  plain  and  manifeft  intention  either 
way.  This  was  a  qualification  of  the  rule  laid  down 
in  former  cafes;  for  tliey  feemed  to  fay  that  there 
ftiould  pot  be  cro&  re9iai|i4ers  between  more  than  two; 
but  the  true  rule  was  to  take  it  with  the  qualification 
aboT<^  ftated.  Here  the  prefumption  was  againfl  crofs 
remai^ers,  and  judgement  was  given  that  there  were 
no  crofs  renianiders. 

*  ■     -  • 

ButtHbDoc.       %  35.    Mr.  Serjeant  WiUiam  bb&r«es   that    the 

altered^     "  '^  ^  ^^^^  remainders  has  of  late  years  lecn  con-^ 

»^'*"d-^-     llnied  with  fome  .qualification^   and  the  learning  of 

^  courts  of  juftice  Cbems  to  have  been  in  favour  of  xhem; 

for  the  fettled  difiin£tion  now  is,  as  hdil  dowsi  fay  Lord 

Mansfield  in  the  preceding  caff  • 

BocT.Bnr-         §37*  A  perfon  after  deviling  to  his  fons  in  fuc- 
2  £aft«  R.  47;  ceflion  for  life,  with  remainder  ta  the  h^rs  male  o£ 

their 


tfadr  bodies,  renudnder  to  the  heirt  female  of  their 
iKM&Sf  devifed  to  the  ufe  df  all  and  every  htt  da«^hter' 
aod  daughters  as  tenants  in  common,  and  not  u  ]iMit^ 
teniui^ts,  and  to  the  h^etrt  of  her  and  tho^  body  sln8 
bodies  ifluing,  with  remainder  to  the  heirs  of  iM  biro- 
tiber  Abraham  ios  ever.  Lord  MansfieU  fsdd  thi 
queftion  was,  whether  the  intent  was  fo  plain  as  Aat 
k  could  not  be  effectuated  without  giving  crofs  re« 
mainders ;  and  the  court  thought  that  it  was  pHIn  and 
unavoidable  to  give  crofs  remaifkierSk  The  teftatot 
had  three  fons  to  each  of  whom  he  gave  feveral  eftates 
in  tail.  His  plan  was  to  follow  the  courfe  of  defcent, 
by  preferring- even  the  female  line^of  each  of  His  fons  '[ 

(in  failure  of  the  male)  before  his  other  fons  and  theii^ 
male  line,  and  before  his  own  daughters.  •'  He  thought 
the  coming  to  his  daughters  a  remote  contingency,  hi 
therefore  made  ufe  of  the  words  daughter  and  slaugh- 
ters }  all  and  every ;  if  two  or  more ;  fuppofing  thai 
the  Aumber  might  be  reduced  before  diey  might  be- 
come entitled.  He  took  for  granted  that  a  remainder 
to  his  brother  Abrabaniy  who  was  alive  when  he  made 
the  vrill,  could  not  take  place  till  failure  of  his  ovrA 
iflue ;  therefore  he  limited  the  remainder  to  the  heiri 
of  his  brother  Abraham^  fuppofing  it  n'o^  Iflcely  t(^ 
happen  in  his  time*  He  alio  limited  die  remainder  iii 
the  Angular  number ;  conceiving  it  could  n^  tiki^ 
e6Se&  jtlli  the  death  of  the  laft  daughter  HJt^utiAie J 
^  We  tlnnk  thefe  words  are  equivalent  tp  an  exprefs 
«(  dec^afton  that  there  ihall  be.  crols  remainders.  la 
^^  all  the  Umications  jthe  female  line  of  each  f<Mi  muft 
\^  hSXf  before  the  xpale  line  of  the  other  f^^ns  (halT 
^  take,  aiul  all  quift  £^ii  be&re  the  daughters  could 

Ee  2  **  take: 
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"  take :  Then  it  would  be  abfurd  to  fuppofe  that  he 
**  meant,  to  devife  over  the  fhares  of  any  of  his  own 
**  daughters  dying,  from  the  reft,  when  he  had  not 
•*  done  fo  by  his  fcMis  i^aughtcrs ;  or  that  he  .  fhould 
"  have  given  to  the  heirs  t>f  his  brother,  the  (hare  of 
•*  pne  of  his  own  daughters  dying,  while  any  of  them 
*'  was  left:  for  il  Abraham  had  no  children,  then 
*^  the  daughters  would  be  his  heirs.  Therefore  we 
**  think  he  has  given  all  his  daughters  the  eftate,  uith 
^f  crofs  remainders  as  fully  as  if  he  had  given  them  in 
*'  the  moft  exprefs  words/* 

Wnglit  V.  §  ^8.  A  devife  was  in  thefe  words — "  To  the  ufc 

Cowp.  a  I.       "  ^^  ^^  *^^  every  the  daughter  and  daughters  of  the 

**  body  of  P.  H.  and  to  the  heirs  of  her  and  their 
^*  body  and  bodies  lawfully  ifTuing,  fuch  daughters  if 
^'  more  than  one  to  take  as  tenants  in  common  and 
not  as  joint-tenants ;  and  for  defualt  of  fuch  iflue 
to  the  right  heirs  of  the  devifor  for  ever.'*  There 
were  two  daughters  and  one  of  them  having  died  an 
infant,  the  queftion  was  whether  her  iifter  became 
entitled  to  her  moiety.  On  a  cafe  being  fent  out  of 
the  Court  of  Chancery  for  the  opinion  of.  the  Judges 
of  the  King*8  Bench  the  certificate  was — "  There  are 
**  no  words  in  the  inftrument  which  intimate  any 
intention  to  limit  over  the  refpeftive  fhares  of  the 
two  daughters  dying  without  heirs  of  their  bodies 
refpefkively  :  on  the  contrary  the  limitation  over  is 
'5  of  the  whole  eftate,  limited  to  all  the  daughters, 
^^  and  is  to  take  place  on  the  exprefs  contingency  of 
"  failure  of  all  and  every  the  daughter  and  daughters, 
*^  and  the  heirs  of  their  body  and  bodies ;  and  .the 

•  .  **  limitation 
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limitation  over  on  default  of  fuch  ilTue  is,  to  the 
heir  at  law.  Confequently  we  are  of  opinion,  that 
as  nothing  is  given  to  the  heir  at  law,  whilft  any 

•*  of  the  daughters  or  their  iffue  continue,  they  mtift 

**  amongft  themfelves  take  crofs-remainders.** 

S  39*  George  Phipard  devifed  an  eftate  to  his  bro-  PHipard  t. 
thers  William  and  y^hn^  and  his  fifler  Elizabefiy  and  Cowp.  797. 
the  heirs  of  their  bodies,  as  tenants  in  common,  and 
not  as  joint-tenants  ;  and,  for  want  of  fuch*  iflue,  to 
his  own  right  heirs  for  ever.  Upon  a  cafe  fent  out  of 
Chancery  for  the  opinion  of  the  Judges  of  the  King'j 
Bench,  whether  there  were  crofs-remainders  created 
by  the  will.  Lord  Mansfield  faid,  that  the  reafon  given 
in  the  old  cafes  againlt  railing  crors-remainders>  to  pre* 
vent  the  fplitting  of  freeholds,  had  not  very  great 
weight  at  the  time  it  was  given,  and  certainly  had  none 
now.  To  be  fure,  where  they  were  to  be  raifed  be- 
tween two,  and  no  more,  the  favourable  prefumption 
was  in  fupport  of  crofs-remainders;  where  between 
more  than  two,  the  prefumption  was  againft  them ; 
but  the  intention  of  the  teftator  might  defeat  the  pre- 
fumption in  either  cafe.  In  Davenport  v.  Oldis^  where  Ante, 
the  queflion  was,  whether  crofs-remainders  fhould  be 
raifed  between  two  only.  Lord  Hardwicke^  by  way  of 
general  obfervation,  laid  it  down,  that  the  words,  in 
defauk  of  fuch  iffue,  (hould  not  merely  in  themfelves 
create,  crofs-remainders.  But,  fmce  that  time,  in  the 
cafe  of  Wrigbt  v.  Holford^  the  court  went  exprefsly  on  Ante, 
the  diftinfljon  of  there  being  no  words,  fuch  as,  ro* 
fpeftively,  to  fever  the  titles  ;  but  that  the  limitation 
over  being,  in  default  of  all  the  iffues,  the  rule  of  con- 

E  e  3  ftrufllon 
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ftifuStiD^  laid  dotra  is  between  two  Aould  obtain. 
This  cafe  of  Wright  y.  Holfordy  therefore,  upon  fiill 
eonfideration,  &ys,  that  thefe  words  Audi  lay  fuch  a 
Ibvndatitfn,,  as  to  create  cro&*remainders :  and,  in  ge« 
neral,  hd  believed »  in  devifes  of  this  kind,  the  mten- 
tion  of  the  teftator  wa<  m  fkvour  of  crofs*remainden» 
.> '  '  "  But  theie  muil  Ke  fome  drciimftaaces  manifefting  fuch 
iotentian.  In  the  prefent  cafe,  the  teftator  had  two 
brothers  and  a  fifter ;  if  he  meant  his  eftate  (hould  have 
gone  to  his  heii"  at  law^  there  wa&  no  occafion  to  make 
t  will,  therefore^,  it  wai  clear  he  did  not  mean  his  bro« 
ther  7aM.{hould  t^t  it  as  heir,  or  that  William  fhould 
to  fo«  But  he  meant  that  his  fifter  ihould  if  equally 
an  objed  of  his  bounty.  It  was  clear,  that  he  meant 
AO  diviiion  ihould  tzkc  place  to- create .{m  inequality 
bcttf^eip  ifcem  till  a  failure  of  th6  lien's  of  all  their 
tK^diei/  \|it,  therefore,  began  with  the  difpofition 
dlibV\^^  'JU'tO^tt  bly  temporal  eftate,  I  give  my  landi 
^^  to.  my  two  brothers  and  my  fifter,  and  to  the  hdri 
*•  of  their  bodiei  lawfully  begotten.'*  Thefe  were  the 
^  ^  ^Hxd$  of  an  Ignorsutt  man,  and  the  will  was  inaccu** 
f^^dx^Kffiij  for  therie  could  not  be  a  limitation  to 
•^'' '  ^twofllr^theri  ^d'a  fiffer,  and  to  the  heirs  of  their  three 
bodied.  TRe  Court,  therefore,  muft  mould  them  aft 
.  hear  to  the  intent  6f  the  teftator  ^  they  could.  Th6 
Istadfji  iit  fiod, '^we^Q eqiialiyto  be  ^joyed  by  hts  bro» 
Ihets  andYii^r,'  and  the  heirs  ^  iheir  bodies*  It  was 
fm^x^bte  td  Mve  etprefled  hismtention  that  his  fiftef 
ftould  take  equally  with  his  brotiieri  more  plainly^ 
}fe  meant  his  eSltate  ihould  coxktinue  fettered  with  'ad 
ftinait  a^  long  as  the  eziftence  of  the  perfohs  then  m 
being,  and  their  ifliic }  and  that  his  hen*  at  hw  Ihocdd 

take 
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tkke  nothing  till  aftfr  that  intail  was  determined: 
ivliereas,  if  the  con(tru3ion  wefe  to  be,  that  the  heir 
at  law  (hoald  take  upon  the  failure  of  ifTue  of  any  one, 
the  elder  or  the  younger  brother,  as  the  Irafe  might 
happen,  would  then  take  a  fee  in  the  (hare  of  the  de- 
ceafed  brother  or  fiftef,  and  fo  create  ah  inequality, 
which  the  tcftator  liever  intended  to  make*    For  it 
was  limited  to  thent,  and  the  heirs  of  their  bodiekj  and  . 
for  want  of  fiich  iiTue ;  want  of  ilTue  therf,  j^lainly 
meant  iflue  of  all  o^  them.     How  could  H  then  be 
executed,  but  by  railing  crofs-temainders  ?<    It  filemed 
to  be  as  ftrong  a  cafe  as  that  of  Wtigitv.HoIford. 
The  other  Judges  concurred,  and  the  Court  certified 
ihat  there  were  crofs-rcmainders. 


$  ip.  A  perfon  devifed  to  all  and  erery  the  daugh-  Athcrton  v. 
ter  and*  daughters  of  the  body  of  his  daughter  Mart&a,  Rep.  7  lo. 
and  the  beir$  male  of  the  body  of  fuch  daughter  or 
daughters  equally  between  them,  if  more  than  oiie,  as 
tenants  in  common,  and  hot  as  joint-tenants  j  and  for 
and  in  default  of  fuch  ifTue,  he  gave  and  devifed  all 
his  faid  premifes  unto  his  right  heirs  £ot  ever.  Upon 
;S  cafe  fent  out  of  Chancery  ibr  the  opinion  of  the 
Judges  of  the  King's  Bench,  Lord  Kenton  faid,  tfaat^ 
as  between  two  only,  it  fhould  be  prefumed  that  croft- 
remainder^  were  intended  to  be  raiftd ;  biit  if  there 
^ere  hi6re  than  twb,^  it  was  neceffaxy  to  refoft  to  other  . 
words  in  the  will  to  difcove^  an  intention  to  raife  cfdft- 
i^em'aihders :  but,  here,  there  was  no  doubt  froni  the 
llrords  of  the  limitation  ovier,  but  that  the  devifor  in- 
^ded '  to  radfe  crofs-remainders  between  the  grand- 
daughters/  The  tcftator  clearly  intended  that  the  whoto 

£  e  4  ihould 
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fhould  go  together,  \irhereas,  if  no  crofs-remainders 
{  were  raifcd  between  the  granddaughters,  it  would  go 

to  the  right  heirs  by  feparate  portions  oa  the  death  of 
each  grand-daughter. 

Mr.  Juftice  Butter  faid,  this,  was  a  flronger  cafe  for 
Ante.  raifing  crofs-remainders  than  that  of  Phipard  v.  Mam- 

field  \  for  here,  bcfides  the  words,  for  default  of  fuch 
iffue,  namely,  iffue  of  all  of  them,  the  deTife  over  is 
of  aU  the  devifor's  eftates.  Now,  they  could  not  all 
go  together,  but  by  making  crofs-remainders  between 
the  grand-daughters. 

The  Cpurt  certified,  that  the  daughters  of  Martha 
took  eftates  in  tail-male  with  crofs-remainders. 

§  41.  It  is  obfervable,  that  the  words,  feveral  and 
rcfpeftive,  were  relied  upon  in  the  cafes  of  Comber  v. 
H///,  and  Davenport  v.  Oldisy  to  fhew  thait  the  limita- 
tion over  was  to  take  place  upon  failure  of  either  of 
the  daughters,  and  their  iflue  refpe&ively.  But,  in 
the  following  cafe,  crofs-remainders  were  raifed  by 
implication,  notwithflanding  the  ufe  of  the  word  re- 
fpedive. 

Watfon  ▼.  §  42^  A  perfon  devifed  an  ellatc  to  all  and  every  the 

s  Eiil.  R.       younger  children  of  Mary  Foxonj  begotten  or  to  be 
*  *  begotten,  if  more  than  one  equally  to  be  divided  among 

them,  and  to  the  heirs  of  their  refpeOive  body  and 
bodies,  to  hold  as  tenants  in  common,  and  not  as  joint- 
tenants.  And,  if  the  faid  Mary  Foxon  (hall  have  only 
ere  child,  then  to  fuch  only  child,  and  to  the  heirs  of 

his 
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his  or  her  body  lawfully  iffuing  j  and,  for  want  of  fuch 
ilTue,  he  gave  and  devifed  the  faid  premifes  to  C.  Ni 
The  queilion  was,  whether  crofs-remainders  were  raifed 
between  the  younger  children  of  Mary  Foxon. 

Lord  Kenyan  faid,  that  where  crofs-remainders  were 
to  be  raifed  by  implication  between  two,  and  no  more, 
the  prefumption  was  in  £aivour  of  crofs-remainders : 
where  thev  were  to  be  raifed  between  more  than  two, 
the  prefumption  was  againft  them ;  but  that  prefump* 
tion  might  be  anfwered  by  circumftances  of  plain  and 
manifeft  intention,  either  way.     Whatever  was .  decia- 
ratory  of  the  intention  of  the  party,  he  took  to  be  ex-' 
preffed.     No  technical  words  were  neceffary  to  convey 
an  intention  ;  but  if,  taking  the  whole  inftrument  to« 
gether,  there  was  no  doubt  of  the  party's  .meanings 
the  court  arrived  at  the  conclufion.     Now,  -here  the 
teftator  fet  out  with  dcvifing  all  his  farm,  &fr.  to  his 
daughter  and  grand-daughter  for  their  lives,  remainder 
after  the  death  of  the  furvivor  to  all  and  every  the 
younger  children  of  Mary  Foxon  /  if  more  than  one, 
equally  to  be  divided  amongft  them,  and  the  heirs  of 
their  refpe£live  body  and  bodies  as  tenants  in  common  ; 
and,  if  only  one  child,  then  to  fuch  only  child,  and 
the  heirs  of  his  or  her  body,  l^c ;  and  for  want  of 
fuch  iiTue,  he  gave  and  devifed  the  faid  premifes  to  his 
Ibn-in-law  C.  N.    (What  he  meant  by  the  faid  pre- 
mifes was.  evident,  and  could  not  have  been  rendered 
clearer-  by  faying,  all  the  laid  premifes,  though  it  might 
have  ferved  to  multiply  words).     Then  after  feveral 
limitations,  and  for  want  of  fuch  iifue,  he  proceeds  to 
divide  the  eflate  into  thirds,  to  go  to  different  perfons : 

till 
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Davenport 
Ante* 


Mtf* 


tflJ  then,  the  entirety  df  tlve  eftate  xvas  to  be  prefcrved^ 
and  all  was  to  go  over  at  the  fame  time.  But  great 
firefs  was  laid  here  upon  the  word  refpeSUvCy  as  di£> 
joining  ihe  title  y  and  the  authority  of  Lord  Hardwicke 
was  referred  to  in  the  cafes  mentiohed.  No  perfon 
regarded  whatever  fell  from  that  great  Judge  with  more 
reverence  than  he  did ;  but  it  was  imworthy  of  his 
great  learning  and  ability,  to  lay  fiich  ftrefs,  as  he  was 
ilated  to  have  done,  on  the  wotd  **  feffeStive.*^  Cre- 
ating a  tenancy  in  common  divided  the  tide  as  much, 
whether  the  word  **  re/fedive  ^'  v/^s'  uTed  or  not. 
And,  as  to  what  might  have  been  faid  by  other  judges, 
with  reference  to  the  opinion  delivered  in  Comber  v« 
Hi//,  and  Davenport  v.  Oldhy  in  fubfequent*  cafes, 
where  the  word  "  refpeQive  **  did  not  occur ;  feeling 
themfelveci  fight  on  the  principle  on  which  they  pro- 
ceeded, it  was  not  to  be  wondered  at,  that  they  were 
delirous  of  relieving  their  own  minds  from  the  weight 
€>f  Lord  Hcirdisiek^%  opinion,  that  there  was  a  diftinc- 
tidn  b^ween  the  cafes^  in  the  oniifiibn  of  that  word 
on  which  he  fo  much  relied :  but  it 'was  too  much,  to 
infer  from  thence  that  thofe  Judges,  therefore,  ap- 
proved of  his  opinion,  or  that  their  judgments  were 
governed  folely  by  that  confideration.  In  the  cafe  of 
AtJjerton  v.  Pye^  the  devife  over,  in  default  of  fuch 
illue,  was  of  all  the  teilator'^s  faid  lands :  and  firefs 
was  laid  by  fome  of  the  Judges  on:  the  word  oily  in 
fupport  of  raifing  crois-remainders  between  the  ifibe, 
he  would  not  fay  by  implicition»  but  by  what  the 
Judges  eollefted  to  he  the  intention^  of'  the  teflaton 
JJjit  the  word  "  j//"  was  not  decifive  of.that^iCafe, 
*«»nd,  in  truth,  made  no  dlberence  in -tbt  ibnfe^  fer  a 
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devifc  over  pf  the  faid  prraufes,  or  the  premifes,  or 
all  the  faid  premifes,  meant  eza&ly  the  fame  thing* 
Admitting,  therefore,  the  gen^  rule,  that  the  pre- 
fumption  was  not  in  fnvour  of  raifing  crofs^remainders 
by  implication  between  more  than  two,  ftiU  that  was 
upon  the  fuppcfition,  that  nothing  appeared  to  the 
contrary,  from  the  apparent  intentipn  of  the  teftaton 
He  had  no  doubt  here,  but  that  the  teftator  intended 
to  give  crofs-remainders  among  the  iflfue  of  M.  F.  The 
devife  over  of  the  premifes  meant  all  the  premiies :  he 
intended  that  all  the  eftate  ihould  go  over  at  the  fame 
tima  He  thought  Lord  Mansfield'%  quarrel  with 
Davenparf  v.  Oldis  well  fbunded :  and  he  agreed  witb 
the  cafes  of  Wright  v.  Holford^  and  Pbipardy.  Mans*  Aau. 
fold  ;  and  he  could  not  diftinguifh  this  cafe  from  thofe. 
He  was  clearly  of  opinion,  that  the  intention  of  the 
teftator  was  the  polar  ffar^  by  which  the  court  fhould 
te  guided  in  the  conflrttdion  of  wills,  where  no  law 
ma  infringed  4  ain^  ^e^  the  intention  was  clear  to 
<g(^'eAfi(rremauideii.^  The^  Gfther  Jnt^  concurred  $ 
indJudgmon&Uttg^giMo*^  \  , 
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DEVISE. 


CHAP.  XVI. 

Con/lruflion.—W/jat  Words  create  a  Condition^  and  make 
Lands  liable  to  Debts y  and  enable  Perfons  to  fell 
Lands. 

f  I.  ^^bat  fVordi create  a  Condt-  J    13,  IFhat   Wordi  enable  Perfons 


Uon, 

4.  What    Words    male  Lands 
liable  to  Delfts* 


to  Jell  Lands. 


Seclion  !• 


What  Word«   W?  ITU  refpcft  to  the  words  that  are  ncceflary  to 

dhfon  "*  ^''°'  ^^^^  ^  ^^^^^  conditional,  it  is  laid  down  by 

%  Inft.  336  b.  Lord  Cokej  that  many  words  in  a  will  make  a  condi- 
tion in  law,  that  make  no  condition  in  a  deed.  As  a 
devife  of  lands  to  an  executor  ad  vendendum;  fo  if 
lands  be  devifed  to  one  ad  folvenduniy  20 L  to  J.  5.  or 
paying  20L  to  J.  N.  this  amounts  to  a  condition. 

Crrckmer's  §  2.  A  man  feifed  of  certain  lands  held  in  focage, 

I  inft  2  6  i    ^^^^S  ^^^^  ^^^  daughters,  ji.  and  B.  devifed  all  his 

lands  to  ji.  and  her  heirs,  to  pay  unto  B.  a  certain 
fum  of  money,  at  a  certain  day  and  place.  The 
money  was  not  paid ;  and  it  was  adjudged  that  the 
words,  "  to  pay,  &?^."  did  amount  in  a  will  to  a 
condition :  and  the  reafon  was,  for  that  the  land  was 

devifed 
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dcvifed  to  A.  for  that  purpofe,  otherwife  B.  to  whom 
the  money  was  appointed  to  be  paid  yvould  be  without 
remedy ;  and  the  leffee  of  B.  upon  an  ejeament  reco- 
vered a  moiety  of  the  lands  againft  A.         ' 

§  3.  A  perfon  devifed  his  eftpte  to  his  fecond  fon  in   Curtdg  r. 
fee,  upon  condition  to  pay  to  his  four  daughters  20/.   So!la?56. 
each  at  their  full  age.     This  was  held  to  be  a  con- 
dition ;  for  it  fhould  be  expounded  according  to  the 
common  law,  where  it  was  not  neceflary  to  expound 
it  to.  the  contrary.     But  where  a  devife  was  to  an  eldeft 
fon  upon  fuch  a  condition,  if  it  fliould  be  expounded 
to  be  a  condidon  it  would  be  void  and  to  no  purpofe,   Wcllock  ▼. 
for  it  would  defcend  upon  the  eldeft  fon,    and  no  c3^204. 
remedy  could  be  had  againft  him.  Vide  Tit.  16. 

S  4.  By  the  common  law,  real  eftates  afe  not  fub-  What  Word* 
jea  to  the  payment  of  debts  due  on  fimpie  contfaft,  Se  ]T^ 
unlefs  made  fo  by  will,  which  is  confidered  by  many  J^<=^^»* 
as  a  great  defeft,  becaufe  credit  is  in  feft  given  to  the 
poffeffors  of  landed  eftates,  in  proportion  to  the  value 
of  fuch  eftates.     He  therefore  who  negleds  to  charge 
his  lands  with  the  payment  of  his  debts,  fins,  as  it 
has  been  emphatically  faid,  in  his  grave :  and  if  he 
omits  this  circumftan<ie  on  purpofe  to  defeat  the  de-, 
mands  of  his  creditors,  he  dies  with  a  deliberate  fraud 

In  his  heart. 

■ 

%  5.  Thefe  principles  have  given  rife  to  a  rule  jjoth 
at  law  and  in  equity,  that  whenever  a  teftator  expreffes 
an  intention  that  all  his  debts  (hail  be  paid  ;  or  devife*  • 

all  his  property  fubjea  to  the  payment  of  his  debts ; 

'  thefe 


43<' 


BowdlcTT. 
Sixiitht 
FreciaCha. 
t6^ 
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^cfe  words  ftail  operate  fo  as  to  tenderliis  xtA  eft^tes 
fiil^ied  to  his  debts* 

5  6.  A  perfoQ  dcvifed  i|i  thjcfe  !w«>rds^as  to  mf 
temporal  eftate  'where^vlth  God  hath  blefled  me,  I  give 
and  diTpofe  thereof  as  foUoweth.  Firft^  I  will  that  all 
Qiy  debts  be  juftly  paid,  which  I  ihall  at  my  de^k 
owe>  ipr  ijtand  indebted  in,  to  any  perfon  or  pcafons 
^atfoever.  Alio  I  devife  all  my  eftate  in  G.  to  A.  B. 
and  this  was  all  the  eftate  the  teftator  had.  Held  that 
t^is  will  created  a  charge  on  the  real  eftate  for  pay* 
:^eDt  of  dfthts. 


Trott-r. 
Vernon^ 
Free*  in  Cfas* 
430* 


5  7.  A  man  being  fdfed  of  a  real  eftate,  and  alfo 
poflefTed  of  fome  perfonal  eft^e,  made  his  villi  in^ 
writing,  and  thereby  devifed  in  thefe  words— /w/r/;?///, 
I^  will  and  devife  that  all  my  ddbis,  legacies,  and  fii- 
nerals,  ihall  he  paid  and  fatisfied  in  the  firft  place.  -  It 
was  held  that  this  cfaiafe  amounted  to  a  charge  on  his 
real  eftate  for  the  payment  of  debts  and  le^des. 

5  8.  A  wai  b^an  with  thdc  words— ^*  As  to  aB 
^  my  worldly  eftate,  my  debts  being  firft  fatisfied,  I 
«  devife^  &mc  as  follows,  &^r/^  The  court  held  it 
clear  in  this  cafe  that  no  land,  nor  any  part  of  the 
teftator's  worldly  eibte  was  devked»  till  after  his  debts 
psad;  confequentiy  that  the  land  was  charged, 
And  that  it  wonld  have  been  fufEcient,  though  the 

»  •       • 

word,  fiift,  had  been  omitted. 


V.  S  9.  A  perfon  nutdc  ihis  WiH  to  this  effed ;  «  A«  to 

^"S^*  .    **  all  my  worldly  tftate,  mj  dcbttbdng  firft  latisfied. 


Bcadtcroft  v« 

Seachcroft* 

aVcni«690» 
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^  I  devife  the  fame  ^$  follows,  tsfcJ*  The  Mailer  of 
the  Rolls  was  of  opinion  that  no  land,  nor  any  part 
of  the  teflator's  worldly  eftate,  was  devi&d^  till  ^er 
his  debts  were  paid ;  coofequently  that  the  la&d  wa^ 
charged. 

I 

4 

§  10.  A  will  began  in  thefe  words — ^'  As  to  my.  Le^hv.Eail 

<*  worldly  eftate  which  it  hath  pleafed  God  to  beftow.  J'^)^*'^"^' 

**  upon  me,  I  give  and  difpofe  thereof  in  manner  *  ^»'°-  ^^^ 
*^  following  (that  is  to  fay)  Imprimisy  I  will  that  aU 
^^  my  debts  which  I  (hall  owe  at  the  time  of  my 

"  deceafe  be  difcharged  and  paid.'*   It  was  decreed  by  GodolphlgT. 

Lord  Kinit  that  thefe  words  made  the  lands  of  the  ^^^^^» 

devifor  liable  to  his  debts ;  and  this  decree  was  af&rmed  Hattoa  v. 

in  the  Houfe  of  Lords,  ^'^^^ ,  ,^ 

§  II.  John  A;j^'in  the  beginning  of  his  will  recuted  Thomas ▼. 
that  he  had  made  a  former  will  in  the  life  of  his  wife,  ^^\cl\i^ 
in  which  he  had  given  to  her  all  his  real  and  perfonal 
eftate ;  that  he  had  the  misfortune  to  lofe  her,  and 
therefore  he  made  his  will  for  the  difpoHtion  of  the  fame. 
Firft,  he  ordered  all  his  debts  and  funeral  charges  to 
be  honourably  .paid  after  his  deceafe.  In  a  fixbfequent 
claufe  he  devifed .  particular  premifes,  enumerating 
^hem^  excepting  H.  and  R.  all  which  enumerated 
lands^  except  H.  and  iS.  he  devifed  to  truftees,  by 
and  out  of  the  money  arifing  by  fale^  and  put  of  the 
rents  and  profits  thereof,  in  the  mean  time,  in  the 
firft  place  to  pay  anfl  4ifcharge  his  debts,  funeral  ex- 
pences,  and  all  legacies  given  by  his  will,  or  by  other 
writing  under  his  hand..  He  iiftprw^rds  went  pn  and 
fidd,  that  H.  and  /?.  fliould  be  in  the  iirft  place  for 

payment 
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payment  of  the  legacies  mentioned  in  his  will.  On  a 
bill  by  the  creditors  to  have  the  real  cllate  by  the  will 
fubjeded  to  payment  of  their  debts,  in  aid  of  the 
perfonal,  fo  for  as  that  proved  deficient,  infifting  that 
the  whole  real  eftate  was  by  the  will  eftabliflied  as  a 
fund  for  payment  of  debts.  And  whether  the  whole, 
or  any  and  what  part,  of  his  real  eftate  was  fubjed  to 
debts  was  the  qucilion. 

Sir  y.  Strange  M.  R.  faid  the  word/ame  muft  relate 
to  the  real  and  perfonal  eftate  before  given ;  and  if  it 
flood  on  that,  and  the  word  firft,  only,  he  fhould 
have  no  doubt  but  that  his  whole  real  eftate  would  be 
fubjefk  to  the  payment  of  debts ;  not  from  any  exprefs 
mention  made  that  they  fliould  be  a  charge  on  his 
real  eftate,  but  from  that  conftrudion  the  court  makes 
for  the  benefit  of  creditors,  and  that  men  ftiould  not 
fin  in  their  graves*  Here  was  no  exprefs  declaration 
on  the  outfet  of  the  will  that  the  teftator's  whole  real 
eftate  Ihould  be  charged  with  payment  of  his  debts, 
therefore  it  was  neceflary  to  look  farther  into  his  will, 
and  fee  what  was  the  intent  of  the  teftator,  who  was 
not  bound  in  fafl,  though  bound  in  honor,  to  make 
fuch  a  difpoficion  for  his  creditors.  Confidering  the 
whole  he  had  fubjefted  the  greateft,  but  not  every 
part  of  his  real  eftate  to  the  payment  of  debts,  having 
excepted  a  pardcular  part,  and  applied  it  to  another 
purpofe,  not  intending  *  that  H.  and  R.  ihould  be  liable 
to  be  fwallowed  up  by  creditors,  to  the  prevention  of 
the  legatees  under  his  will.  But  afterwards  direded 
what  ihould  be  done  with  H*  and  R.  He  had  per- 
fonal eftate  which  he  could  not  exempt  from  payment 

of 
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of  his  debts ;  he  had  real^  the  whole  of  which  he^ 
might  fubjed ;  in  declaring  his  intent  as  to  that  he 
exempted  H.  and  R.  entirely,  referving  them  as  a  fund 
for  legacies  only.  On  the  claufes  therefore  altogether 
(and  which  were  only  claufes  by  which  he  exprefsly 
charged  his  land  therewith)  he  confidered  how  far  his 
real  eftate  (hould  be  chargeable  to  creditors,  and  then 
thought  himfelf  at  liberty  to  apply  the  other  part  to 
fatisly  legatees.  Therefore,  though  on  the  firft  part 
the  court  might  take  the  whole  real  to  be  charged  with 
debts,  yet  as  there  was  no  exprefs  lien  on  the  real  by 
thefe  gentfal  words,  and  afterwards  he  diflributed 
Juch  part  of  his  real  for  debts,  and  fuch  for  legacies, 
it  was  too  much  to  lay  hold  on  the  general  words  to 
fay  the  whole  fliould  be  charged  with  payment  of 
debts.  It  could  only  be  done  by  implication  on  the 
general  words,  which  might  be  explained  afterwards, 
and  that  implication  deftroyed.  Confequently  the 
plaintiffs  could  only  have  a  decree  for  an  account  of 
the  perfonal  eftate,  and  then  the  other  parts  of  the 
real  eftate,  except  H.  and  R,  for  payment  of  their 
debts.' 

§  12.  Francis  Nichols ^hy  his  will,  charged  all  hjs  EHifont. 
perfonal  eftate  with  debts  and  legacies ;  and  fo  much  2  ylC  568. 
as  the  perfonal  eftate  fhould  fall  fhort  to  anfwer  and 
pay,  he  charged  all  his  meiTuages,  lands,  and  grounds 
in  Durbantj  with  payment  thereof,  in  aid  of  the  per- 
fonal eftate,  and  directed  the  perfonal  to  be  fold.  By 
a  fubfequent  daufe  he  gave  a  particular  ifarm  to  be  fold 
for  payment  of  hit  debts  and  legacies,  and  by  another 
claufe  devifed  all  his  real  eftatp,    fo  charged  and 

VoL.yi.  Ff  charg^ble 
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chargeable  to  truftecs,  to  receive  and  take  the  firft  two 
years  profits  that  fliould  arife  and  become  payable  out 
of  his  eftate  in  Durham^  for  payment  of  his  debts  and 
legacies,  if  the  p^rfonal  eftate  proved  deficient.  It 
was  infilled  that  only  that  particular  part,  and  the  two 
years  profits  were  charged ;  the  generality  of  the 
firfl  charge  bein^  controuled  and  retrained  thereto 
cxprefsly. 

Lord  Hardwicke — "  Upon  all  the  rules  of  charging 
^*  for  payment  of  debts,  the  whole  trufl  eflate  is  fub- 
*•  jeft  to  payment  of  debts  and  legacies :  the  charge 
^*  of  the  perfonal  eftate  therewith  was  unnecefTary. 
**  Afterwards,  there  is  a  full  and  complete  charge  on 
**  the  real  of  fo  much  as  the  perfonal  proved  not  fuf- 
^*  ficient  to  fatisfy.     It  muft  be  fomething  very  flrong 
♦*  in  the  will  to  reftrain  that  charge  to  a  particular 
*'  part,  to  go  no  further.     If  it  refted  on  the  claufe 
**  which  gives  the  farm,  would  the  exprefs  direftion 
**  of  the  will,  to  fell  a  particular  eftate  toward  payi 
**  ment  of  thofe  debts  and  legacies,  that  the  perfonal 
**  eftate  was  not  fuffident  for,  afford  a  negative  im- 
*'  plication,  that  no  more  fhould  be  fold  ?  Certainly 
**  not ;  for  there  are  feveral  cafbs,  where  there  is  a 
*'  charge  for   payment  of  debts,   and  afterwards  a 
**  direftion  that  a  particular  part  fhould  be  fold,  that 
<*  has  been  taken  only  to  be  a  declaration  that  that 
f *  fhall  be  firft  applied.     Then  the  fubfequent  part  is 
^«  no  more  than  what  is  done  by  the  former  claufe, 
**  taking  out  a  particular  part  j  as  one  was  of  the  in- 
**  heritance,  the  other  the  profits.    If  indeed  negative 
f '  words  were  added,  it  cannot  go  farther ;  but  I  take 

"  thofe 
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**  thofe  negative  words,  "  and  no  more^^  to  be  applied 

"  to  th«  maintenance.     There  are  feveral  cafes  of  a 

**  gCjpcral  charge  by  words  not  near  fo  ilrong  as  this, 

**  and  a  devife  afterward  of  a  particular  eftate  for  that 

^*  purpofe,  yet  that  was  not  fuffident  to  reftrain  it. 

**  That  was  the  cafe  of  Lord  Warrington  v#  Bootb^   VMc  Fofter 

<«  this  general  charge  then,  fubfiits ;   and  I  cannot   3  Bro.  Rep. 

*'  make  any  other  conftruftion.  "*' 

§13.  Littleton  fays,  that  where  a  perfon  had  a   WhitWordi 
power  by  the  cuftom  of  devifmg  his  lands,  he  might   to  feU  Luids. 
direcl  that  his  executors  fhould  alien  them  for  a  certain   ^*  ^^* 
fum,  to  diftribute  for  the  good  of  his  foul  \  and  that  in 
cafes  of  this  kind,  although  the  lands  defcended  to  the 
heir  of  the  teftator,  yet  the  executors  might  put  him 
out  and  fell  them.     From  this   arofe  a  cuftom  for 
teftators  to  diredt  that  their  executors  fhould  fell  their 
lands  for  payment  of  their  debts,  or  to  devife  the 
lands  to  their  executors  for  that  purpofe.    In  the  latter 
dafe  the  lands  veft  in  the  executors,  but  in  the  former 
they  have  only  a  bare  authority. 

§  14,  It  has  been  doubted  whether  a  power  of  fale  i  Inft.  i^Sc  * 
pven  to  executors  be  capable  of  furvivorfhip  or  tranf* 
miiEon.  But  Mr.  Hargrave  obferves  that  this  queft|on 
is  now  of  little  confequence ;  for  fuch  a  power  though 
extinft  at  law,  would  certainly  be  enforced  in  equity^ 
which  rightly  deeming  the  purpofe,  for  which  the 
teftator  dire£ls  the  money  arifing  from  the  fale  to  be 
applied,  to  be  the  fubftantial  part  of  the  devife ;  and 
the  perfons  named  to  execute  the  power  of  felling,  to 
be  mere  trufteesi  the  cafe  ialls  within  the  general  rule 

Ffa 
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Tit.  12.  C.I.    pf  equity,  that  a  truft  fliall  never  lail  of  executioq 
^  ^9-  for  want  of  a  truftee ;  and  that  if  one  i^  wanting,  Ae 

f  ourt  will  execute  the  office. 

Fit.  3.  f.  8.         §  15.  It  has  been  ftatf^d  that  where  a  man  devife$ 

hi$  lands  to  his  executors,  for  payment  of  his  debts^ 
and  until  his  debts  are  paid,  although  the  determina^ 
lion  of  fuch  an  eftate  be  uncertain,  yet  it  is  a  chattel 
interell,  tranfmiiTible  to  their  executors^ 

§  I  €.  Any  words  from  which  it  can  be  inf(^rred  to 
have  been  the  intention  of  the  teftator  that  his  land^ 
jQiould  be  fold  for  the  payment  of  his  debts,  will 
pperate  as  a  power  of  fale. 

>:^wma^  Y.         §  17.   A  perfon  having  furrendefcd  his  copyhold 
hnfon,         \zxkd&  to  the  ufe  of  his  will,  devifed  in  thcfe  ^ords— 

i   { cm.  45*  .  •      » 

V  My  debts  and  legacies  being  firft  deduced,  I  devife 
f¥  all  my  eftate  real  and  perfonal  to  J.  S," 

'  Adjudged  by  Lord  Nojttingbaml^l  thefe  words 
amounted  to  a  devife  to  fcU  for  the  payment  of 
debts. 

'•tfrtnapv.  §  1 8.  Robert  Bateman}>y  his  will  taking  notice  tha| 

1  .uk.^421,      ^^  ^^^  furrendcred  a  copyhold  to  the  ufg  of  his  will^ 

dire£led  that  the  faid  copyhold  fhould  remain,  one 
third  to  his  wife  for  life,  and  the  other  two  thirds  to 
his  fan,  paying  to  his  two  dsfughters  150/.  a  piece  at 
twenty -one.  But  by  a  lattef  claufe  hf.  the  will,  fidd, 
provided  that  if  my  perfonal  eftate,:  and  my  houfe  and 
lands  at  W.  fliould  not  pay  my  debts,  then  my  exe^ 

cutors 
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tutors  to  raife  the  fame  dut  of  my  faid  copyhold 
premlfes.^ 

Lord  Hardwich  faid,  the  queftion  was  whether  the 
latter  devife  would  entitle  the  executors  to  fell  the 
copyhold  edates;  and  he  ^as  of  opinion  it  would^ 
for  as  the  rents  Were  not  near  Enough  to  difcharge  the 
teftator's  debts,  thefe  words  Would  gird  the  trullees 
^  power  to  fell,  td  fatisfy  the  teftator's  intention  of 
);)aying  his  debts;  It  was  therefore  decreed  that  the 
topyhold  eftate  fiiould  be  fold. 

§19.  George  Lancafler  being  feifed  in  fee  oF  fbme  Lancaftcr  w 
iands,  and  poffefTed  of  others  for  a  term,  made  his  will,  ^  Burr,  ioV;% 
and  after  giving  certain  legacies  proceeded  thus-^I 
do  hereby  charge  and  make  chargeable  all  and  every 
iny  lands  and  inheritance,  and  leafehold,  with  the  pay- 
ment of  hiy  debts,  funeral  expences^  tod  legacies; 
iand  for  more  fpeedily  railing  money  for  payment  of 
them,  I  devife  to  G;  E\  and  D.  Lancajler  (who  were 
his  two  fons  and  his  daughter)  their  heirs,  executors^ 
and  adminiftrators,  the  leafehold  bftate  (defcribing  it) 
for  all  the  refidlie  of  the  term  upon  truft  to  fell  the 
fame  and  to  apply  the  money  to  the  payment  of  his 
debts,  Iffc.  But  in  cafe  th6  money  irifing  from  the 
fale  of  the  leafehold  eftate  ihall  not  be  fiifficient  to  pay 
hnd  difcharge  all  his  ^debts,  legacies,  Csfr.  then  he 
devifed — '^  That  his  laid  two  fons  and  daughter  fhould 
and  might  abfolutely  fell^  mortgage,  of  otherwife 
difpofe  of  his  freehold  eftate  for  the  payment  of 
^^  fuch  of  his  faid  debts,  f^c.  as  his  faid  leafehold 
*'  eftate  Ihouid  not  be  fufficie^t  to  difchargei'' 

Ff3  the 
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The  leafehold  eftate  was  not  fufficient  to  pay  the 
teftatot's  debts,  legacies,  and  funeral  expences. 

The  Lord  Keeper  directed  the  following  queftlon  to 
be  referred  to  the  Court  of  ELing's  Bench  for  their 
opinion,  '^  Whether  by  virtue  of  thefe  words,  vix.  in 
^^  cafe  the  money  arifing  from  th^  £ile  of  the  leafehold 
*^  eftate  Ihall  not  be  fufficient  to  pay  and  difcharge  all 
*^  the  teftator's  debts,  legacies,  and  funeral  expences^ 
^^  that  then   he  devifes  that  his   two  fons  and  his 

* 

<<  daughter  fhall  and  may  abfolutely  fell,  mortage, 
^^  or  otherwife  difpofe  of  his  freehold  eftate,  idr  the 
payment  of  fuch  of  his  faid  debts,  legacies,  and 
funeral  expences  as  his  faid  leafehold  eftate  fhould 
not  be  fufficient  to  pay  and  difcharge ;  any  eftate 
j>afled  to  £.  G.  and  D.  his  two  fons  and  daughter, 
**  or  only  a  power  to  fell/* 

Lord  Mansfield ^^^  Here  are  no  wo/ds,  by  which 
**  the  eftate  is  devifed  to  the  executcfrs.  Therefore, 
**  if  it  be  conftrued  that  there  is  a  dtevife  to  them,  it 
*'  muft  be  raifed  by  implUaiion.  But,  by  the  frame 
*'  of  the  will,  it  is  plain  that  the  teftator  did  not  fo 
"  intend :  for  he  fhews,  by  the  expreffion  he  has  ufed, 
^*  that  he  knew  the  diftin£tion  between  the  deiife  of 
^*  an  eftate  to  them,  and  giving  them  only  a  power  to 
"  fell.  As  to  the  term  «  de^ife^'  the  expreffion  "  / 
"  devife**  is  here  fynonymou^  to  faying,  ^^  I  will,'' 
*'  or  *'  my  mind  is.*' 

"  The  intention  of  thi  teftator,  Mr.  AJhburJi  fays, 
^*  caimot  be  complied  Vith,  in  this  cafe,  without  an 

^^  implication 


C( 
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^'  implication  of  a  devife  to  the  executors  ;  becaufe  it 
<*  muft  otherwife  defcend  to  the  heir  at  law  in  the 
^^  mean  time ;  who,  he  fays,  would  not  be  chargeable 
^^  with  the  intermediate  rents  and  profits,  but  alto« 
gether  unaccountable  for  them.  That  clearly  is 
not  fo.  The  land  could  only  defcend  to  the  heir^ 
fubjed  to  the  charges ;  and  would  be  liable  in  his 
^^  hands  to  the  payment  of  debts,  legacies,  and  fune* 
*^  ral  expences}  fo  that  the  teitator's  intention  is 
^*  equally  anfwered  one  way  as  the  other/' 

The  certificate  was  as  follows — ^^  Haring  heard 
*^  counfel  on  both  fides,  and  confidered  this  cafe,  we  Vide  Liogtrd 
^^  are  of  opinion,  that  no  efiate  pafled  to  the  faid  i  Brol^R^jn; 
<^  Edmund^  George^  and  Dorothy  Lancqfter ;  but  only  S^*^]^'"'^ 
**  a  power  to  fell,  demife,  mortgage,  or  otherwife  3  Vef.  Jan. 
**  difpofe  of  the  prcmifes.**  ''^* 
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TITLE  IXIVin. 


DEVISE. 


CHAP,  xvn. 

Executory  Devifes.^^Devife  over  after  a  Devife  in  Tee 

Simple. 


OrigiB  of 
Executory 
Dcvifcs. 
Tilbury  v. 
Barbut^ 
3  Atk.  ^117. 


§  I.  Ongin  ofExeoutory  Devtfum 
2«  Devtfe  over  afier  a  Devife  m 

Fee. 
9.  Though  the  FirJ  Efiate  he 

not  vefled% 
%!•  No  Devtfe  u  deenui  Exe^ 
cutory  tuhich  can  he 
fufported  at  a  Remmn' 
der, 
1^.  Jn  Executory  Devife  cannot 
he  barred. 


1 6.  WUbln  what  Time  an  Exe* 

cufory  Devife  mtfi  veft, 
tl,  A  Devife    after  a   general 

Failure  if  If  are  or  Iffut^ 

ii  void. 
2j«  The   Wordsf  dying  vnthont 

leaving  any  IffuCf  rejtrmn* 

ed'to   the  Death  <f  tha 

Perfon, 
26.  Curtefy  attacbii  on  the  Firjl 

Efiate. 


Se&ion  i* 

TT  has  been  dated,  that,  by  the  rules  of  the  com- 
mon law,  no  remainder  could  be  limited  over  after 
an  eftate  in  fee-fimple,  nor  a  freehold  be  created  to 
commence  in  futuro.  But  the  indulgence  lliewn  to 
teftators  in  eSe&uating  their  intentions,  however  un« 
technically  expreflfed,  induced  the  judges  to  difpenfe 
widi  thofe  rules,  in  cafes  of  wills,  as  well  as  in  the  li- 
mitation of  ufes ;  and  alfo  to  allow  of  certain  difpofi* 
tions  of  terms  for  years  in  wills,  which  in  deeds,  de« 
riving  their  effect  from  the  common  law,  would  be 
deemed  void* 

§2.  DifpofitioM 
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§  2.  Difpofitions  of  this  nature  are  ufually  called  DenTe  otct 
Executory  Devifet^  and  arc  of  three  fort«.    The  firft  is,  ^[j^j^  ^" 
where  the  devifor  difpofes  of  the  whole  fee,  but,  upon 
fome  future  contingency,  qualifies  that  difpofition,  and 
devifes  the  eftate  over  to  fome  other  perfon. 

§  3*  A  teftator  devifed  to  his  mother  for  life,  and,  ajElisLDyer 
after  her  death,  to  his  brother  in  fee;  provided  that  "7^  in  mar. 
if  his  wife,  who  was  then  enfient,  was  delivered  of  a 
fon,  then  the  land  ihould  remain  to  him  in  fee,  and 
died.  A  fon  was  bom :  and  it  was  held,  that  the  fee 
of  the  brother  fhould  ceafe,  and  veil  in  the  fon  by  way 
cf  executory  devife. 

§  4^  A  man  devifed  to  A.  and  his  heirSj  provided  Hoe  ▼. 
that,  if  he  died  within  age,  then  the  land  fhould  re-  ^*^'p  i^, 
main  to  B.  and  his  heirs.     Adjudged  good  :  for,  when  136. 
the  devifee  only  takes  a  limited  eftate,  a  contingent  fee 
inight  depend  upon  it,  but  that  was  not  by  way  of  re« 
mainder,  but  executory  devife.     And  this  do&rine  was 
finally  eftabliihed  in  the  following  cafe. 

S  5.  Jf^lliam  Brown  devifed  lands  to  Thomas  Brown^  pdb  r. 
his  fecond  fon,  and  his  heirs  for- ever ;  and,  if  Thomas  ?''°^"»  Cro. 

Jac.  J90. 

died  without  iffue,  living  William  his  brother,  that  then 
William  his  brother  fhould  have  thofe  lands,  to  him 
and  his  heirs  and  afligns  for  ever.  All  the  Judges 
agreed  that .  this  was  a  good  limitation  of  the  fee  to 
William  upon  that  contingency ;  not  by  way  of  imme« 
(Jiate  remainder,  for  they  all  agreed  it  could  not  be  by 
remainder.  As,  if  one  devife  land  to  A.  and  his  heirs, 
and  if  he  died  without  heir,  that  it  fhould  remain  to 
1 3  another^ 
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Another,  it  was  void  and  repugnant  to  the  eftate ;  for 
one  fee  could  not  be  in  remainder  after  another :  for 
the  law  doth  not  expeft  the  determination  of  a  fee  by 
his  dying  without  ififue,  and^  therefore,  cannot  appoint 
a  remainder  to  begin  upon  determination  thereof.  But 
by  way  of  contingency,  or  of  executory  devife  to  an- 
other, to  determine  the  one  eftate^  and  limit  it  to  an- 
other, upon  an  a£t  to  be  performed,  or  in  failure  of 
performance  thereof,  bfc.  for  the  one  might  be,  and 
had  always  been  allowed. 


fianbury  v. 
CockerilU 
1  Roll.Ab. 

835. 


%  6.  //.  having  two  fons,  B.  and  C,  by  feveral 
venters,  and  being  feifed  of  Blackacre  and  WhiteacrCy 
devifed  Blackacre  in  fee  to  B.  and  Wbiteacre  to  C.  in 
fte,  with  a  provifo,  that  if  it  fhould  pleafe  God  either 
of  his  faid  fons  to  die  before  fuch  time  as  they  fhould 
be«married,  or  before  they  fhould  attain  to  their  age  of 
a  I  yearS)  and  without  liTue  of  their  bodies  to  be  begot- 
ten, then  he  gave  all  the  faid  lands  which  he  had  given 
by  his  will  unto  fuch  of  his  fons  as  fhould  fo  deceafe 
before  his  marriage,  or  before  their  age  of  21,  and 
without  iffue  of  their  bodies,  unto  the  furvivor  of  his 
fons.  The  devife  over,  in  this  cafe,  was  held  good 
as  an  executory  devife* 


Healh  t« 
Heathy 
2firo.K.  X47. 


§  J.  Edward  Heath  devifed  to  his  fon,  William 
Heathy  all  his  eftate,  till  Edward  Heath  fhould  attain 
his  age  of  22  years,  and  no  longer.  He  afterwards 
faid,—*'  Iteniy  I  give  and  bequeath  to  Edward  Heath 
all  my  meffuages  in  H.  and  C.  for  ever  j  that  is,  if 
he  have  a  fon  or  fons  who  fhall  attain  2 1  •  But,  if  my 
kinfman  Edward  Heath  fhould  chance  to  die  without 
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fon  or  fons  to  inherit,  my  will  is,  that  the  fon  of  my 
fon  William  Heath  ihall  inherit/'  It  was  determined 
by  Lord  Thurlow^  that  Edward  Heath  took  an  eftate 
in  fee,  fubjed  to  an  executory  devife  over^  in  the  event 
of  his  dying  without  ifTue,  or  of  his  iflue  dying  under 
the  a^e  of  2 1  years. 

§  8.  A  perfon  devifed  a  copyhold  eflate  to  his  daugh-  I>oc  ▼•  Wet- 
ter,  Sufannah  Saunders^  and  her  heirs  and  ailigns  for  sc  Full.  324. 
ever :  but  if  his  faid  daughter  fhould  happen  to  die, 
leaving  no  child  or  children,  or  lawful  iifue  of  her 
body,  living  at  the  time^of  her  death,  then  he  gave, 
devifed,  and  bequeathed  all  the  faid  copyhold  premifes 
to  T.  Bn  and  his  heirs.  Lord  Eldon^  and  the  other 
Judges  of  the  Court  of  Common  Pleas  held,  that  the 
whole  fee  being  given  to  Sufannah  Saundersy  her  heirs 
and  aiCgns,  no  further  remainders  oyer  could  be  li- 
mited upon  that  fee ;  and,  therefore,  the  eftate  given 
to  T.  B.  was  a  new  fee  limited  upon  a  contingency, 
that  is,  an  executory  devife. 

5  9.  Where  there  is  a  devife  «ver,  after  a  devife  in   Though  the 
fee-fimple,  though  fuch  an  antecedent  devife  in  fee  be  tc^^aot  vetted, 
not  vefted,  but  contingent,  yet,  if  the  ulterior  devife 
is  limited  fo  as  to  take  effed  in  defeazance  of  the  eftate 
firft  devifed,  on  an  event  fubfequent  to  its  becoming 
vefted,  it  will  be  deemed  an  executory  devife. 

§  I  o,  A  perfon  devifed  lands  to  his  wife  for  life,   Gulliver  ▼. 
and,  after  her  death,  to  fuch  child  as  fhe  was  then    i  wilf  R.  • 
fuppofed  to  be  enfient  with,  and  to  the  heirs  of  fuch    ^^^* 
child  for  ever;   provided,  that  if  fuch  child  as  fhould 

happen 
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happen  to  be  born,  fhould  die  before  the  age  of  3  i 
years,  leaving  no  iflue  of  its  body,  the  reverfion  fhoUld 
go  to  another* 

Lord  Chief  Juftice  Lee  delivered  the  opinion  of  the 
Court,  that  the  true  conftru6tion  of  the  will  was^  that 
there  was  a  good  devife  to  the  wife  for  life,  with  a  con- 
tingent remsdnder  to  tht  child  in  fee,  and  a  devife 
over,  which  was  good  as  an  executory  devife ;  and,  if 
the  contingency  of  a  child  never  happened,  then  thd 
lafl  devife  was  to  take  eSe£b,  upon  the  death  of  tht 

« 

wife. 

No  Devife  IS        S  ^  ^  *  ^^  executory  devife  being  a  difpofition  con- 
deemed  Exe-    ^^^^^  jq  ^jj^  j-yj^g  eftabliflied  for  the  conftruQion  of 

cutory,  which  ' 

can  be  fup-      conveyances  at  common  law,  whenever  a  future  inte* 

a  Kcmatnder.  ^^^  ^^  ^"^^  ^^  ^^  devifed,  as  to  fall  within  the  rules  laid 

down  for  the  limitation  of  contingetxt  remainders,  fuch 
devife  will  be  conftrued  to  be  a  contingent  remainder^ 
and  not  an  executory  devife^ 

§12.  Thus,  where,  there  is  a  devife  ovef,  after  i 
preceding  devife  to  a  perfon  and  his  heirs,  if  there  are 
any  words  in  the  will,  by  which  the  firft  devife  can  be* 
reftrained  to  mean  heirs  of  the  body  only,  the  firfl 
eftate  will  be  conflrued  to  be  an  eftate  tail,  and  the 
devife  over  a  remaihden 


An  executory       S  ^3*  The  eflential  differehce  between  a  cohting;ent 
ncJ'be  bmcd.   ^^"^^^^^^^  *^d  an  executory  devife,  is,  that  the  firfl 

may  be  barred,  or  prevented  from  taking  eflfeft,  by 
feveral  means*     But  an  executory  devife  cannot  be  pre<< 

tented 


Tented  from  taking  effed,  either  by  fine  or  recovery, 
or  by  ^y  alteration  whatever  in  the  ^^te,  after  whigh 
it  is  limited. 

§  14,  In  the  eafe  of  Pells  v,  Brawn^  Thomas  Brown  Ante  £  j. 
pntered  and  fufFered  a  recovery  j  but  all  the  Judges  (ex- 
cept  Doderige)  held,  that  the  recovery  did  not  bar  the 
{Executory  devife ;  for  the  perfon  who  fuffered  the  re« 
covery,  had  a  fee,  and  William  Brown  had  but  a  poCi 
fibility,  if  he  furyived  Thomas :  and,  Thomas  dying 
vithout  iffue  in  his  life,  no  recovery  in  value  fhould 
(sxtend  thereto,  ynlefs  l^e  had  been  party  by  way  of 
vouchee. 


§  1 5.  A  perfon  granted  feyeral  annuities  by  deed  tQ  Mu11imx'» 
liis  younger  children,  and,  afterwards,  devifed  aU  bis  Slm.^s! 
lands  to  his  elder  fon  juid  his  heirs,  upon  condition 
that  he  paid  the  annuities ;  and  if  he  foiled  of  payment, 
>hat  the  younger  fon  fhould  enter  and  have  them.      . 
The  elda:  fon  entered,  and  made  a  feoflFment,  and  thea 
the  younger  fon  entered  for  non-payment :  and  it  wa* 
Jield  that  his  entry  was  lawfql,  the  contingent  eftate 
pot  being  devefted  by  the  feoffment. 

S  1 6.  In  confequence  of  the  rule,  that  an  executory  Within  wliat 
devife  cannot  be  barred,  6x  prevented  from  taking  11^%^^" 
cffed,  by  any  mode  whatever,  it  becarne  neceffary  to  »*n">*«*- 
prefcribe  certain  bounds  and  limits  to  executory  de- 
vifes  J  left  they  fhould  be  ufed  as  a  means  of  creating 
perpetuities.      And,  therefore,  it  was  eflablifhed  by 
analogy  to  the  cafe  of  ftri£^  entails,  that  an  executory  Vide  Tit.  3*. 
.devife  muft  veft  within  the  coptpafg  of  a  life  or  live*  *;f '  ^  "* 

m 


^ 
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in  being,  and  3 1  years  and  nine  months  after ;  and 
the  courts  have  oniformly  fupported  executory  devifeSi, 
that  are  reftrained  within  thefe  limits. 


AuXt  f.  5. 


Fairfax  ▼• 
Heron, 
Prec.  in  Cha« 
67. 


TayTor  t. 
Biddail, 
2  Mod.  a  891 


i 


§  1 7.  Thus,  m  the  cafe  of  Pells  v.  Brown,  the 
event  on  which  the  eftate  was  devifed  over,  naviely, 
the  death  of  Thomas  without  ifiue  in  the  lifetime  of 
William,  being  confined  to  the  life  of  William,  was 
held  good. 

§  1 8.  A  perfon  devifed  all  his  lands,  after  the  death 
of  his  executor,  to  jf.  and  his  heirs  for  ever ;  but  if 
he  died  leaving  no  fon,  then  to  that  fon  or  fons  of  his 
executor,  which  he  ihould  think  fit  to  nomiuate.  It 
was  decreed,  that  this  was  a  good  executory  devife ; 
becaufe  the  contingency  was  confined  to  the  period  of 
a  life  iii  being. 

§  1 9.  Richard  Ben  having  a  fifler  formerly  married 
to  one  Smith,  by  whom  fhe  had  iffue  Augujia  Smithy 
and  afterwards  married  to  one  Wharton,  by  whom  flie 
had  ilTue  a  fon  called  Benjamifi,  and  a  daughter  called 
Mary,  devifed  his  eftate  to  his  fifter  Elizabeth,  for  fo 
long  time,  and  until  her  fon  Benjamin  Wharton  ihould 
attain  his  full  age  of  2 1  years,  and,  after  he  attained 
that  age,  then  to  the  faid  Benjamin  and  his  heirs  for 
ever ;  and,  if  he  died  before  his  age  of  2 1  years,  then 
to  the  heirs  of  the  body  of  Robert  Wharton,  and  to 
their  heirs  for  ever,  as  they  fhould  attain  their  age  of 
2 1  years.  Richard  the  teftator  died ;  Benjamin  died 
before  he  attained  the  age  of  2 1 ,  living  Robert  his  fa- 
ther ;  and,  afterwards,  Robert  died. 

It 
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It  was  determined,  that  the  executory  devife  to  the 
heirs  of  the  body  of  Robert  Wharton  was  good.  Now, 
the  heirs  of  the  body  of  Robert  Wharton  could  not  take 
until  after  their  father's  death,  for  nemo  ejl  hares 
viventis :  and  fince  that  heir  of  the  body  of  Robert^ 
who  fliould  attain  21,  might  not  have  been  bom  before 
his  fiaither's  death,  and  the  eftate  could  not  veil  in  him 
until  he  attained  2 1 ,  it  follows,  that  the  eftate  might 
poffibly  not  have  vefted  under  that  limitation,  until  21 
years  after  the  determination  of  a  life  then  in  being. 

§  2  o.  Sir  William  Stephens  devifed  freehold  eftates  Siephcflt  ▼. 
to  his  grandfon  William  Stephens,  his  heirs  and  affigns  f^^^^^ls. 
for  ever ;  but,  in  cafe  his  faid  grandfon  William  Ste^ 
phens  fhould  die  before  he  attained  his  age  of  2 1  years, 
then  he  gave  the  fame  unto  his  grandfon  Thomas  Ste^ 
phens,  his  heirs  and  affigns  for  ever :  bul,  in  cafe  his 
grandfon  Thomas  Stephem  fliouId  depart  this  life  before 
he  attained  his  age  of  2 1  years,  then  he  devifed  the 
faid  lands  to  fuch  other  fon  of  the  body  of  .his  daugh- 
ter Mary  Stephens,  as  fhould  happen  to  attain  the  age 
of  2 1  years,  his  heirs  and  affigns  for  ever,  the  elder 
of  fuch  fons  to  take  before  the  younger,  tffc.  and  to 
the  feveral  and  refpe&ive  heirs  male  of  the  body  of 
fuch  fon  and  fons,  and  the  heirs  male  of  the 
body  of  his  and  their  body  and  bodies ;  and,  for 
dejfiault  of  fuch  iffiie,  he  gave  the  faid  lands  to  all  and 
every  the  daughter  and  daughters  of  the  faid  Mary 
Stephens  in  tail  male ;  and  for  want  of  fuch  iiTue,  he 
devifed  the  faid  lands  to  Iiis  brother  Sir  Richard  Ste^ 
phens,  his  heirs  and  affigns  for  even 

The 
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TThe  teftator  died,  leaving  William  and  Thomas  Su^ 
fhens  his  two  grandfons,  who  both  died  under  age* 
Soon  after  the  death  of  the  teftator,  Mary  Stephens 
had  another  fon,  who  attained  the  age  of  21  years ; 
and  the  queftion  was,  whether  this  executory  davife  to 
fuch  unborn  fon  of  Mary  Stephens^  as  fliould  attain  the 
age  of  21  years,  was  good. 

Lord  Talbot  direded  a  cafe  to  be  fent  to  the  Court  of 
King's  Bench :  and  the  Judges  of  that  Court,  Lord 
Hardwickey  Juftices  Page^  Probyn^  and  Leej  certified 
their  opinion,  that  they  did  not  find  any  cafe,  wherein 
an  executory  devife  of  a  freehold  had  been  held  good, 
which  had  fufpended  the  vefting  of  the  eftate  till  a  fon 
unborn  fhould  attain  bis  age  of  2 1  years,  except  the 
cafe  of  Taylor  v.  Biddall :  and,  having  caufed  the  re- 
cord to  be  fearched,  they  found  it  to  agree  in  the  ma* 
terial  parts  with  the  printed  report;  and,  therefore,, 
however  unwilling  they  might  be  to  extend  executory 
devifes  beyond  the  rules  generally  laid  down  by  their 
predeceffors,  yet,  upon  the  authority  of  that  judgment, 
^lid  in  conformity  to  feveral  late  determinations  in  cafes 
of  terms  for  years »  and,  confidering  that  the  power  of 
alienation  would  not  be  reflrained  longer  than  the  law 
would  reftrain  it,  viz.  during  the  infancy  of  the  firO: 
taker,  which  could  not  reafonably  be  faid  to  extend  to 
ft  perpetuity,  and  that  this  conflru£Uon  would  make 
the  teflator's  whole  dirpofition  take  effed,  which  others 
wife  would  be  defeated :  they  were  therefore  of  ojh- 
nion,  that  the  devife  before  nientioned  might  be  ^ood 
by  way  of  c^^cutory  devife. 

§ai.  la 
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§  It.  In  a  cafe,  which  will  be  ftated  hereafter,  it   Lon^ v. 
Vvas  held,  that  a  devife  to  ^n  infant  in  ventre  mairis^    -^^^^  ch/io. 
with  a  limitation  over,  upon  failure  of  iffue  of  his 
body  at  his  death,  was  good ;  which  begun  with  an 
allowance  for  the  birth  of  a  poilhumous  child,  and 
might  alfo  cdncliide  with  it. 

§22.  But,  where  an  executory  devife  is  limited  dn   A  DcviTe* 
ian  event,  which  may  not  happen  within  the  period  ral  F^arc"of 
above  mentioned,  as  upon  a  general  failure  of  heirs  or   ^^^"  ^ 
iflue,  it  is  void :  nor  is  it  material,  in  fuch  cafes,  how  remote. 
th6  fad  adually  turns  out :  for  the  poffibility,  at  the 
creation  of  fuch  executory  limitation,  that  the  event 
on  which  its  exiftence  depends,  may  exceed,  in  point 
of  time,  the  limits  allowed,  vitiates  it  ab  initio. 

§  23.  A  devife  over,  after  a  devife  to  a  perfdn  and   The  Worfs, 
his  heirs,  in  cafe  the  firft  de%'ifee  fliall  happen  to  die   out^caYine 
leaving:  no  iffue  behind  him  j  has  been  held  to  be  good :  ""X  Iffue," 

^  .  n  .  rcllminedto 

thofe  words  bemg  conitrued  to  mean  j  leaving  no  iffue   the  Death  of 
living  at  the  time  of  the  perfon's  death;  ^^^  ^*^^"- 

§  24.  A  perfon  devifed  a  real  edate  in  the  following   Porter  t, 
Vords: — " //^,   I  give  and    devife    unto    my  foa   •TermRt 
P.  Z)i,  his  heirs  and  affigns  for  ever,  all  that  meffu-   H3- 
age  and  tenement  wherein  I  now  live.    But  my  will 
is,  that  in  cafe  my  fon  P.  D.  fhall  happen  to  die 
leaving  no  iffue  behind  him,  then  my  faid  wife  (hall 
'*  receive  and  take  the  rents  and  profits  thereof/' 

On  a  cafe,  fent  from  the  Court  of  Chancery  to  the 

Court  of  King's  Beoch^   (xie  of  the  queftions  was. 

Vol.  VI.  G  g  what 
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what  eftate  P.  D.  took  under  this  will  ?    All  the  Judges 

were  of  opinion,  that  this  cafe  was  not  to  be  diitin- 

Ante  r.  5*        guifhed  in  principle  from  that  of  Pells  v.  Brawny  and 

certified  in  the  following  words : 

*'  Having  heard  counfel  in  the  cafe  above  referred 
'^  to  us,  we  are  of  opinion,  that  P.  D.  took  an  eftate 
'^  in  fee-fimple  in  the  premifes  above  devifed  to  him  i 
*^  but,  as  P.  D.  died  without  iflue  living  at  the  time 
'^  of  his  death,  we  are  of  opinion,  that  the  further 
^^  difpofition,  made  by  the  teftator  in  that  event,  is 
**  good  by  way  of  executory  devife,*' 

Roev.Jeffery,       S  ^5*  ^  perfon   devifed  a  dwelling-houfe  to  his 
c8o*™  grandfon  T.  Trifwelly  and  his  heirs  for  ever :  but,  in 

cafe  his  faid  grandfon  (hould  depart  this  life  and  leave 
no  iflue,  then  his  will  was,  that  the  faid  dwelling- 
houfe,  Isfc.  ihould  be  and  return  to  E.  M.  and  5.,  or 
the  furvivors  or  furvivor  of  thenu 

rLord  Kenyon  faid,  nothing  could  be  clearer  in  point 
of  law,  than  that,  if  an. eftate  be  given  to  A.  in  fee, 
and,  by  way  of  executory  devife,  an  eftate  be  given 
over,  which  may  take  place  within  a  life  or  lives  in 
being,  and  2 1  years  and  the  fradion  of  a  year  after- 
wards, th$  latter  is  good  by  way  of  executory  devife. 
The  queftion,  therefore,  in  this  and  fimilar  cafes,  was, 
whether  from  the  whole  context  of  the  will  it  could  be 
coUefted,  that  when  an  eftate  was  given  to  A.  and  his 
heirs  for  ever,  but  if  he  died  without  iftue,  then  over^ 
the  teftator  meant  dying  without  iflue  living  at  die 
death  of  the  firft  taker.    The  rule  was  fettled  fo  kmg 

ago 
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ago  as  in  the  reign  of  yames  the  Firft«  in  the  cafe  of 
t^ellsy*  Brown ;  where,  the  devife  being  to  Thonuu  the 
fecond  fon  of  the  devifor,  and  his  heirs  for  ever,  and 
if  he  died  without  iflue,  living  Williamrhh  brother, 
then  William  fhould  have  thofe  lands  to  him  and  his 
heirs  for  ever,  the  limitation  over  was  a  good  executory 
devife.  That  cafe  has  never  been  queftioned  or  fhaken  ^ 
but  has  been  adverted  to  as  an  authority  in  every  fub« 
fequent  cafe,  refpeding  executory  devifes :  it  is  con£U 
dered  as  a  cardinal  point  on  this  head  of  the  law,  and 
cannot  be  departed  from  without  doing  as  much  vio^ 
lence  to  the  eftablifted  law  of  the  land,  as  (it  was  fup* 
pofed  by  the  defi^dant's  counfel)  we  fhould  do,  if  we 
decided  this  cafe  againfl:  him»  On  looking  through  the 
whole  of  this  will,  we  have  no  doubt  but  that  the  tef« 
tator  meant,  that  the  dying  without  iflue  was  confined 
to  a  £ailure  of  iflue  at  the  death  of  the  firit  taker ;  for 
the  perfons,  to  whom  it  is  given  over,  were  then  in 
e^ftence,  and  life  eftates  only  given  to  them.  Now, 
taking  all  this  into  confi  deration  together,  it  isimpof- 
fible  not  to  fte  that  the  failure  of  iflue,  intended  by 
the  teflator^  was  to  be  a  failure  of  iflue  at  the 
death  of  the  firft  taker ;  and,  if  fo,  the  rule  of 
law  is  not  to  be  controverted.  It  is  merely  a  queftion 
of  intention ;  and  we  are  all  clearly  of  opinion,  that 
there  is  no  doubt  about  the  teflator's  intention. 

5  46.  In  the  cafe  of  a  devife  in  fee,  with  an  execu-   Curteff  at- 
tory  devife  over,  a  right  to  curtefy  attaches  on  the  Firft  Eftatc. 
firft  eftate,  and  i&  not  defeated  by  the  dcterminatioa 
ofit* 

G(%  §£7   yo/€fh 
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5  27.  Jofeph  Sutton  devifed  to  truftccs  and   their 
heirs,  in  truft  to  apply  the  rents  for  the  maintenance 
and  education  of  his  grand-daughter  Mary  Barrs^  till 
flic  fliould  arrive  at  the  age  of  2 1  years,  or  be  mar- 
ried I  and  from  and  after  the  faid  Mary  Bam  fliould 
be  married,  he  gave  the  faid  lands  to  the  faid  Mary 
Barrs^  her  heirs  and  afligns  for  ever.     But  in  cafe  the 
faid  Mary  Barrs  fliould  die  before  flie  attained  the  age 
of  2 1  years,  and  without  leaving  ifTue,  then,  from  and 
after  the  dcceafe  of  the  faid  Mary  Barrs  as  aforefaid, 
he  gave  and  devifed  the  faid  efl:ates  to  his  grandfon. 
Mary  Barrs  married  Solomon  Hanford^  and  had  a  child 
which  died  in  her  lifetime ;  and  flie  died  foon  after, 
being  imder  the  age  of  2 1  years,  and  without  leaving 
any  iflue.     Solomon  Hanford^  the  huft>and,  received  the 
rents  of  the  eftate  during  the  coverture  in  right  of  his 
wife.     A  queftion  was  referved  for  the  opinion  of  the 
court  on  this  cafe,  whether  Solomon  Hartford  was  en- 
titled to  be  tenant  by  the  curtefy. 


Lord  Mansfield  faid,  the  right  of  tenant  by  the 
curtefy  exifted  at  the  common  law,  and  the  neceflary 
points  were,  that  the  wife  be  feifed  of  an  eftate  of  in- 
heritance, which,  by  poffibility,  might  defcend  to  her 
iflue,  and  that  iflue  fliould  be  bom.  Eftates,  at  com- 
mon law,  were  either  abfolute  or  conditional :  curtefy 
was  incident  to  both,  and  exifted  when  the  wife  died 
without  iflue  inheritable,  which  let  in  the  reverter. 
As  to  fees  conditional,  the  eftate  did  not  become  abfo* 
Ittte  by  the  birth  of  a  child  inheritable ;  but,  in  odium 
of  perpetuities^  it  was  for  a  fpecial  purpbfe  become  ab* 
folufe,  if  iflue  were  bom,  /•  e.  the  donee  n^ght  alien ; 

the 
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the  eftate  was  to  defcend  and  revert  according  to  the 
entail,  if  not  aliened*     At  common  law,  the  only  mo- 
dification of  eftates  exprefsly  limited  was  by  condition  ; 
the  ftatute  of  ufes  introduced  more  qualifications  of 
eftates  exprefsly  limited.     About  the  reign  of  Eliz.  and 
yac.  I.,  many  cafes,  in  odium  of  perpetuities,  were 
determined,  to  prevent  and  defeat  fuch  an  application 
of  the  ftatute  of  ufes.     The  courts  leaned  againfl:  con- 
tingent limitations  over ;  but,  having  gone  a  great  way 
on  that  fide,  they  began  to  think  they  went  too  for. 
New  devices  were  contrived  at  the  lime  of  the  troubles, 
and  pradifed  ^fter  the  Reftoraiion; — truftees  to  preferve 
contingent  remainders,  and  executory  devifes.     It  is 
not  long  that  the  bounds  of  them  have  been  Tettled  : 
it  was  in  my  time,  that  the  courts  firft  held  they  might 
wait  during  a  life  in  being,  and  2 1  years  after.     Now, 
it  is  contended,  that  thi$  is  a  conditional  limitation :  it  is 
no  fuch  thing ;  there  is  no  condition  in  it ;  it  is  a  con- 
tingent limitation.     If  it  is  a  limitation,  it  does  not  de- 
feat the  right  of  the  hulband  to  be  tenant  by  the  cur- 
tefy }  the  hufband  may  be  tenant  by  the  curtefy  though 
the  eitate  is  fpent.     But  how  was  it  when  (he  was 
alive  ?    Here  the  wife  was  feifed  in  fee-fimple  during    VMc  i  Inft. 
her  life,  and  fuch  an  one  as  the  iflue  might  inherit,  .if  *^**  "'V 
they  had  not  been  difappointed  by  death. 

Judgment,  that  Solomon  Hanford  was  entitled  to  be 
tenant  by  the  curtefy. 
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CHAP.  xvni. 

Executory  Devife.-f^Devife  of  a  Freehold  Eftate  U  emih 

mence  in  futuro. 


f  I.  Devifi  of  a  Freehold  EJate 
to  commenee  in  futuro. 
6.  Devifet  of  this  Sort  fometimes 

Jupported  as  Remainders, 
^2.  A  Devife  of  this   Sort  mvfi 
veft  tvithin  the  Time  pre- 
'   fcrihed  ahove, 
l*],  A   Devife,  after  a   general 
Ftature  of  Heire  or  IJfue^ 
a  t9Q  remote. 


%U  EtcceptioiUt  ifitJDevifeof 

a  Keverfiom. 
36.  td,  A  Dewfe  in  defauk  tf 

IJJue  of  tie  Demfor. 

28.  3V,  A  Devife  over  for  Life 

on  failure  of  Iffue  of  the 
firfi  De%)\fee. 

29.  a^h^  Where  c^  Eftate  Tail  is 

rmfed  hy 


SeSion  i. 

T^R.  FEARNE  defines  the  fecond  fort  of  ezecutoFy 

devife  to  be,  where  the  devifor,  without  depart^ 

^ing  with  the  immediate  fee,  gives  a  future  eftate,  tq 

"Ex '^Dcv    th   ^^^  either  upon  a  contingenqri  ^^  at  a  period  certain, 

unpreceded  by,  or  not  having  the  requifite  connexioi^ 
with,  any  immediate  freehold }  to  give  it  effed  as  \ 
remainder. 


Pay'i  Cafe, 
Cro.  £lia. 
878. 


§  2.  One  devifed  lands  to  J.  S.  from  Michaelmas 
following,  for  five  years,  remainder  to  the  plaintiff  and 
his  heirs.  The  teftator  died  before  Michaelmas.  It 
was  agreed,  that  it  could  not  veft  eo  in/ianii  that  the 

particular 
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particular  eftate  determined ;  becaufe  of  the  term  of 
years.  But,  being  in  a  will,  it  was  held  good  as  an 
executory  devife. 

§  3.  A.  devifed  lands  to  B.  in  fee,  to  commence   Clarke  t« 
and  take  eflfeft  fix  months  after  the  teftator's  death.   ^"lIJw.  758. 
This  was  adjudged  to  be  a  good  executory  devife* 

§  4.  A  devife  to  an  infant  in  ventre  matris  is  an    ,  Frecm.  ^44. 
executory  Jevife  of  this  kind  j  as  it  necelTarily  implies    '^^^^  ^ 
a  future  difpofition,  to  take  effe£t  at  the  birth  of  the 
child.     Such  a  devife  was  formerly  held  void ;  but  it 
was  always  underilood,  that  a  'devife  to  an  infant,   Snow  t« 
when  he  ihould  be  bom,  was  good  as  an  executory   gj^'J^*.,- 
devife. 

5  5.  Mr.  Fearne  fays,  that  where  a  particular. eftate  ^^  p^  ^ ^^ 
of  freehold  is  firft  devifed,  capable  in  its  own  nature 
of  fupporting  a  remainder,  followed  by  a  limitation 
not  immediately  conneded  with,  or  commencing  from 
its  expiration,  as  the  latter  limitation  is  incapable  of 
taking  eSed  as  a  remainder,  there  feems  to  be  no  ob« 
ftacle  to  its  validity,  as  an  executory  devife.  There- 
fore, although  in  the  cafe  of  a  leafe  for  life  to  A*  and 
after  the  death  of  A.  and  one  day  after  that  the  land 
0iall  remain  to  B.  for  life,  it  feems  that  the  limitation 
to  B.  is  void  as  a  remainder,  becaufe  not  to  take  efFed 
immediately  upon  the  determination  of  the  firft  eftate : 
yet,  in  the  cafe  of  a  iimilar  limitation  by  will,  there 
appears  to  be  no  ground  for  denying  effed  to  fuch 
ulterior  Umitadon,  as  an  executory  devife« 

Gg4  %6.\si 
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Devifesofdus  §  6.  In  confequence  of  the  rule  already  ilated,  that 
tlmei  fop-  ^^  devife  ihall  be  confidercd  as  executory  which  may 
ported  as         be  fupported  as  a  remainder,  feveral  cafes  have  arifen 

where  there  has  been  a  devife  of  a  particular  eftate, 
with  a  devife  over ;  in  which  the  devife  over  has  been 
held  to  be  a  remainder,  fupported  by  the  precedbg 
particular  eftate. 

Pprcfoy  T.  S  7*  -A.  teftator  devifed  to  his  wife  for  life,  and  to 

2  sfuad.  380.   ^^^  ^^^  ^^^^  ^^^  death  of  his   mother,  if  fhe  fhould 

have  a  fon ;  and,  if  fuch  fon  (hould  die  within  age, 
then  to  the  right  heirs  of  the  devifor.  The  teftator 
died  without  iffue :  his  vdfe  married  again,  and  had  a 
ion.  It  was  adjudged  that  the  edate  limited  to  that 
fouj  was  not  an  executory  devife,  but  a  contingent 

Poe  T.  Mor-     remainder,  becaufe  the  mother  had  an  eftate  of  free* 

^[^     '        hold  capable  of  fupportlng  it, 

S  8.  Wherever  the  firft  devife  can  be  conllrued  to 
pafs  an  eftate  tail  only,  the  devife  over  will  be  deemed 
a  remainder  expedant  on  the  determination  of  that 
eftate  tail,  and  not  an  executory  devife. 

SpaMingT.  S  9*  7^^^  Spalding  having  iiTue  three  fons,  Johtij 

bpaloing,         Thomas^  and  William^  devifed  lands  to  John  the  eldeft 
Cro.Car.185.  ^  .  , 

fon  aftd  the  heirs  of  his  body,  after  the  death  of  Alice 

.  the  devifor's  wife  \  and,  if  John  died  living  Alice^  that 

William  Ihould  be  his  heir :  John  died  leaving  a  fon, 

in  the  lifetime  of  Alice.    It  was  determined  that  the 

conftruQion  of  the  will  ihould  be,  that  if  John  died 

'without    iJiiCy    living   Alice^^   that  then    William  hk 

youngeft  fon  fhould  have  it ;  and  that  it  fhould  not  be 

conftrued^ 
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conftrued,  where  he  limited  firit  to  John  and  the  heirs 
of  his  body,  that  by  this  limitation  he  intended,  if  he 
died  living  AUce^  that  William  fhould  be  his  heir, 
John  having  iflue,  and  thereby  to  diiinherit  the  heirs 
of  John'z  body, 

5  lo*  A  teftator^  having  charged  certain  legacies  Wealthy  ▼• 
on  his  lands,  devifed  that  in  cafe  his  fon  T.  ihould  |^^p,  ^^^p^ 
happen  to  die  before  he  married  j  or,  being  married,  ^*  H*'^^- 
fhould  have  no  children,  then  his  lands  fhould  remain 
and  defcend  equally  to  his  daughters  and  their  heirs, 
paying,  tffc.  And  in  cafe  both  his  daughters  fhould 
die  without  being  married  ;  or,  being  iparried,  fhould 
have  no  children,  then  he  willed  that  all  his  eflate 
fhould  defcend  to  his  nephew  J.  M.  At  the  end  of 
the  will,  he  gave  and  devifed  all  his  eflate,  real  and 
perfonal,  not  already  difpofed  of  by  hrs  will,  to  his 
fon  T.  After  the  tcflator's  death,  his  fon  T.  entered^ 
and  fuffered  a  recovery,  and  died  without  iffue ;  upon 
which  his  fifters  entered,  and  fuffered  a  recovery,  and 
died  without  iflue  \  and  then  the  heir  of  J.  M.  en- 
tered. The  queflion  was,  whether  the  devife  to  J.  M. 
was  a  remainder,  depending  on  a  particular  preceding 
eflate  in  the  fon  and  daughters,  or  an  executory 
devife. 

Lord  Hardwicke  faid  there  were  two  rules,  which 
went  a  great  way  in  determining  the  cafe—- Firft,  that 
no  limitation  fhall  be  conflrucd  to  be^  an  executory  de« 
vife,  if  it  can  be  made  good  by  way  of  remainder. 
Secondly,  that  it  was  immaterial  in  a  will,  which 
^ords  came  f^rfl  or  lafl  j  as  the  conflrufUon  muft  be 

ma4e 
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made  upon  the  whole  will»  and  here,  in  the  fubfe- 
quent  part  of  the  will,  there  was  an  ezprefa  devife  of 
all  the  refidue :  fo  that,  taking  the  two  daufes  to- 
gether, there  was  an  expreft  devife  to  the  fon.  And 
it  was  given  by  the  word  «  eftate,"  which  was  fuffi- 
dent  to  carry  the  fee  ;  fo  that  it  amounted  to  a  devife 
to  the  fon  and  his  heirs,  and  if  he  died  without  iflue, 
remainder,  Iffc.  which  was  an  eftate  tail^  But,  if  thst 
were  not  fo  clear,  yet  as  to  the  daughters  no  objedioa 
could  be  raifed  :  for  there  was  a  devife  to  them,  and 
if  they  died  without  iffue,  isfc.  fo  that  their  recovery 
was  fuf&cient  to  bar  the  nephew's  remainder ;  and  this 
limitation,  being  clearly  good  as  a  remainder,  coi^d 
not  be  confidered  as  an  executory  devife. 

Poeexdem.  $  II*  George  Mti//eU  dcwikd  lands  to  Elizabetb  hh 
Morganl  ^^  ^^^  ^®»  remainder  to  his  fon  Ebenezer  Mr^ell 
^  '^*™  *•      for  ninety-nine  years,  if  he  fhould  fo  long  live ;  and, 

after  the  feveral  deceafes  of  his  wjfe  and  fon,  to  the 
heirs  of  the  body  of  Ebenexer^  The  queftion  was, 
whether  this  fliQuld  be  confidered  as  an  executory 
deyife  pr  as  a  contingent  remainder. 

Lord  Kenyon^  C.  J«  laid,  that  if  ever  there  exifted 

a  rule  refpe&ing  executory  devifes,   which  had  uni« 

formly  prevailed  without  any  exception  to  the  con* 

trary,  it  was  that  which  was  laid  down  by  Lord  hale 

Hopkins  ▼.       ia  the  cafe  of  Purefoy  v,  Rogers  ;  that,  where  a  con- 

ii^     '        .tingency  is  limited  to  depend  on  an  eftate  of  freehold, 

which  is  capable  of  fupporting  a  remainder,  it  (hall 
never  be  conftrued  to  be  an  executory  devife,  but  a 
contingent  remainder.     And  therefore  his  Lordflup 

detern^ed 
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determined  that  the  devife  to  the  heirs  of  the  body  of 
Ebenezer  was  a  contingent  remainder;  which  was 
originally  fupported  by  the  eftate  for  life  devifed  to 
Elizabeth  J  and*  was  defeated  by  the  death  of  Elizabeth 
before  Ebenezer. 

5  itt  The  rules,  eftablUhed  for  preventing  perpe*   ^P^"^^^ 

tnis  Sort  niiift 

tuities,  are  applied  to  the  fecohd  fort  of  executory  ^eft  within 
devifes,  as  weU  as  to  the  firft.    And  therefore  in  all  fojJS^^^ 
cafes,  where  a  freehold  eftate  is  devifed  to  commence 
in  future,  it  mpft  veil  within  the  compafs  of  a  life  or 
lives  in  being,  and  twenty-one  years  and  a  few  months 
after }  otherwiiie  it  will  be  void. 

S  13.  It  IhouJd  be  obferved  here,  that  "  by  the 
time  of  veiling,"  is  meant,  the  vefting  of  the  freehold* 
For  akhough  land  (hould  be  limited  for  a  long  term 
of  years,  with  remainder  to  the  unborn  fon  of  a  per- 
fon  then  living,  this  executory  devife  to  fuch  unborn 
fon  would  be  good ;  becaufe  the  veiling  of  the  free* 
hold  is  confined  to  the  period  of  a  liie  in  bemg :  for 
upon  the  birth  of  fuch  fon,  the  freehold  will  veft  in 
him ;  or,  upon  the  death  of  fuch  perfon  without  any 
fon,  it  muft  veil  fomewhere  elfe,  fubjeft  only  in  cither 
cafe  to  the  preceding  term. 

S  14.  WiUiam  Gore  devifed  certain  land»  to  truftees  Q^^y  Oore 
imd  their  heirs,  to  the  ufe  of  the  faid  truftees  for  five  aP.  Wiiii.at. 
hundred  y^s,   upon  feveral  trufts}  and,  from  and 
ftfter  the  determination  of  that  eftate,  then  to  the  ufe 
pf  the  firft  and  other  fons  of  the  teftator's  eldeft  fon 
Tkqnuui^  Gcrep  in  tail  male^  reioaindcr  over.    Thmae 

Gore 


46o  Title  XXXVHL    Devife.  .  Cb.  xvui.  S  14—16. 

Gore  had  no  fon  when  the  teftator  died,  but  afterwards 
aP.Wmg.63,  had  a  fon.     The  Court  of   King's  Bench  was  of 

opinion,  that  the  devife  to  the  eldeft  fon  of  Thomas 
Gore  was  void ;  that  it  could  not  be  good  as  a  re* 
mainder,  for  want  of  a  freehold  to  fupport  it;  and 
that  it  could  not  take  effed  as  an  executory  devife, 
becaufe  it  was  too  remote  (viz.)  after  five  hundred 
years.  But,  the  cafe  being  fent  to  the  Court  of  King's 
Bench  fome  years  after.  Lord  Hardwicke^  Ch.  J.  to« 
gether  with  the  Juftices  Pdge^  Frohyn^  and  Lee^ 
certified  their  opinion  againft  the  opinion  qf  their  pre- 
decelTors : — ^^  That  this  was  a  good  executory  devife, 
*^  and  not  too  remote :  for  it  mufl  in  all  events  one 
«  way  or  other  happen  upon  the  death  of  Tbamai 
<*  Gore^  whether  he  fhould  have  a  fon  or  not ;  and 
^^  either  upon  the  birth  of  the  fon,  or  i^pon  his  death 
^  without  iffue,  the  freehold  mud  veft/' 

5  15.  Where  an  cftale  is  devifed  to  a  perfon  upon, 
an  event,  which  is  too  remote ;  a  devife  over,  depend^ 
ing  on  the  fame  event,  is  alfo  void* 

Prodorv.  S  '^*  Mary  ProSlor  devifed  unto  the  firfl  or  other 

Ep.  Bath,       fon  of  her  crnmdfon  Thomas  Proffor^   that  fhould  be 
358.  bred  a  clergyman,  and  be  in  holy  orders,  and  to  hia 

heirs  and  aOigns,  all  her  right  of  prefentation  to  the 
re£lory  of  Weji  Coker.  But,  in  cafe  her  faid  grandfon 
Thomas  Proilor  fliould  have  ho  fuch  fon,  then  fhe 
gave  the  faid  prefentation  unto  her  grandfon  Thomas 
Moore^  his  heirs  and  affigns  for  ever.  Thomas  ProSor 
died  without  ever  having  had  a  fon.  The  queftioi^ 
y^y  whether  thefe  devifes  were  good  of  not. 
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It  Was  contended  that  the  J^ft  devife  was  void,  as 
being  too  remote :  for  Thomas  FroQor  had  no  fon  bom 
at  the  time  of  the  death  of  the  teftatrix ;  and,  if  he 
ever  (hould  have  a  fon,  he  would  not  neceflarily  be  in 
orders  within  twenty-one  years  after  his  birth.  By 
the  canons  of  the  church  no  perfon  could  be  admitted 
into  deacon's  orders  before  the  age  of  twenty.three, 
without  a  faculty ;  nor  could  he  be  ordained  prieft 
before  twenty-four.  And  the  devife  to  Thomas  Moore 
was  liable  to  the  fame  qbje&ion  on  account  of  the  re* 
motenefs  of  the  contingency,  on  which  it  was  to  take 
effed;  for,  fuppofing  there  had  been  no  previous 
devife  to  the  fon  of  Thomas  FroQor^  the  devife  to 
Thomas  Moore  would  be  to  him,  if  Thomas  Proilor 
fliould  have  no  fon  in  orders,  but  no  time  was  fixed 
for  his  taking  orders ;  and  fuch  devife,  being  void  in 
its  original  creation,  could  not  be  made  good  by  the 
fubfequent  circumflance  of  Thomas  Prober's  having 
no  fon ;  and  the  devifes  could  not  be  confidered  as 
alternate. 

The  court  were  very  clearly  of  opinion  that  the 
firft  devife  to  the  fon  of  Thomas  Proitor  was  void, 
from  the  uncertamty  as  to  the  time  when  fuch  fon,  if 
he  had  any,  might  take  orders ;  and  that  the  devife 
over  to  Moore^  as  it  depended  on  the  lame  event,  was 
alfo  void,  for  the  words  of  the  will  would  not  admit 
of  the  contingency  being  divided,  as  was  the  cafe  in 
Longhead  y.  Phelps :  and  there  was  no  inftance,  in  2  Black.  R. 
which  a  limitation  after  a  prior  devife,  which  was  void  '^^ 
from  the  contingency  being  too  remote,  had  been  let 
In  XQ  take  efied ;  but  the  contrary  was  exprefsly  de- 
cided 
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dded  IB  the  Houfe  of  J^rds,  in  the  cafe  of  the  lUA 
6  Bro.  PatL  of  Chatham  v.  TethiU  in  which  the  Judges  founded 
ft  VcL  134.      ^^  Opinion  on   Btater/leld  v.  Butferfield.     Confer 

quently  the  heir  at  law  of  the  teftatriz  was  entitled. 


A^erircafter       §  1 7,  In  confequence  of  the  rule  that  an  eftatci 
Failore  of       devifcd  to  commence  in  fuiuto^  muR  veft  within  the 

?tio  ^ote!  P^^  ^^^^  mentioned,  a  devife  after  failure  of  the 
Doug.  506  n.  iflue  or  heirs  of  A.  where  no  efbte  tail  is  already 

veiled  or  given  by  the^xprefs  words  of  the  wili,  or 
arifes  by  implication,  to  fuch  iflue  or  heirs,  is  Void  in 
its  creation :  for,  if  A.  fliould  have  heirs  or  iflue^ 
they  nught  laft  for  ever ;  and,  while  they  did,  there 
would  be  nobody,  who  would  bar  the  eftate  thus 
devifed,  fo  that  a  perpetuity  would  be  created. 


1  Stra.  427* 


WrigbtT.  $  i8«  7.  C.  being  tenant  for  life,  with  remainder 

?V?iu  Ab'      ^^  ^*  ^^^  *^^  ^^»  remamd/er  to  his  own  right  heirsj 
1 10.      .        made  his  will ;  in  which  were  thcfe  words—"  Item^jay 

land  at  W.  my  wife  Mary  is  to  enjoy  for  her  life } 
after  her  death,  it  of  right  goes  to  my  daughter 
Elizabeth  for  ever,  provided  ihe  has  heirs  t  but,  if  my 
faid  daughter  dies  before  her  mother,  or  without  heirs^ 
and  my  faid  wife  Mary  ihould  marry  again,  and  fhould 
have  heirs  male,  I  bequeath  all  my  laid  right  in  W.  to 
her  heirs  male  by  her  fecond  hulband/*  Mary  the  wife 
died  before  Elizabeth  the  daughter;  but  Mary  had 
married z ittoviA  huiband,  and  had  iiTue  male:  and 
the  queilion  was,  whether  the  devife  to  them  was 
good.  It  was  refolved,  that  no  eftate  was  devifed  to 
the  daughter  \  what  was  laid  in  the  will  refpe^g  her 
being  only  a  declaration  how  Ibc  was  to  enjoy  the 

8t  eftate: 
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cftatc:  £bf  the  teftator  could  not  fay,  *Mt  of  right 
**  goes  to  my  daughter,"  if  Ihe  claimed  under  the  will, 
(t  was  therefore  a  devife  after  a  general  failure  of  heirs 
of  the  daughter,  which  was  too  remote. 

%  1$.  Sir  George  LanCy  upon  the  marriage  of  his  Laa*4>o^ 
fon  James  Lane^  fettled  certain  lands  to  the  ufe  of  3°Bro/parl.  * 
himfelf  for  life,  remainder  to  his  fon  James  Lane^  for  C»- '  3®* 
ninety-nine  years  if  he  fiiould  fo  long  live,  remainder 
to  truftees  and  their  heirs  during  the  life  of  James^  to 
fupport  contingent  remainders }  remainder  to  the  firft 
send  other  fons  of  the  faid  James  by  his  then  intended 
wife,  fucceflively  in  tail  male ;  remainder  to  the  heirs«^nat/!u_  m  t  i-^ 
of  the  body  of  James  ;  remainder  to  the  right  heirs  of 
Sir  George.    The  marriage  was  duly  had ;  and  after* 
wards  Sir  George  made  his  will,  and  devifed  the  lands 
comprifed  in  the  fettlement,  on  failure  of  ilTue  of  the 
body  of  the  faid  James  Lane^  and  for  want  of  heirs 
male  bf  his  own  body,  to  his  daughter  Frances  Lane^ 
/apd  the  heirs  of  her  body.     And  in  a  fubfequent  part 
of  his  will  he  devifed  that,  if  his  fon  James  Lane 
fliould  die  without  iflue  male,  and  his  (the  teftator's) 
wife  furvived  him,  his  faid  wife  fhould  have  his  houfe 
and  park  ztRathline  during  her  life. 

After  the  death  of  Sir  George  Lane  (who  became 
Lord  Lanejborough\  leaving  James  his  only  fon  and 
heir,  and  two  daughters  by  his  firft  wife,  and  the  faid 
Frances  Lane  by  his  fecond  wife ;  the  truftees  jomed 
with  James  Lane  in  making  a  tenant  to  the  pracipe  ; 
and  a  common  recovery  was  fuffered  of  the  eftates,  ( 

cgmprifcd  in  the  fettlement. 

James 


4^4 


Forreft*  Rcp« 
t67. 


Videtofrg. 
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James  Lane^  Lord  Lanefborougby  died  without  iflue  f 
and  Frances  Lane  having  married  Henry  Fox^  and 
died,  leaving  iflue  George  Foxj  her  eldelt  fon,  he 
brought  an  qedment  for  the  recovery  of  the  eftate» 
A  fpecial  verdid  was  found  ;  and  judgment  was  given 
in  the  Courts  of  Exchequer  and  Exchequer  Chamber 
for  the  plaintiff  Fox.  Upon  an  appeal  to  the  Houft 
of  Lords  of  England,  two  queftions  were  put  to  the 
Judges—  ifty  Whether  Lord  James  took  any  other  of 
greater  eftate  by  the  will,  than  by  the  fettlement  ?  To 
which  they  anfwered,  that  Lord  James  could  not  take 
any  eftate  tail,  no  alteration  being  made  by  the  will  { 
and  that  no  eftate  was  raifed  to  Lord  James  by  impli- 
cation. 2d,  Whether,  Frances  Lane  took  any  eftate 
under  the  vrill  of  Lord  George  f  To  which  they  an* 
fwered,  that  (he  took  no  eftate  whatever ;  but  that  the 
devife  to  her  was  abfolutely  void  in  its  creation,  as 
being  on  too  remote  a  contingency.  Whereupon  the 
judgement  was  reverfed. 


GoodmsAT. 
G«>drifflit, 
1  BbckL  R. 
x88. 


S  20.  Mrs.  Mojiynj  on  the  marriage  of  her  niece 
(and  afterwards  her  heir  at  law)  Mrs.  Wynn  with  Dr* 
Wynn^  entered  into  articles,  covenanting  to  fettle  an 
l>oag.K.soy.  ^^^^  j.^^  ^^  ^^  j^^  Wynn,  with  remainder  to  the 

iffue  of  that  marriage  in  tail  j  reverfion  to  herfelf  in 

fee,  whenever  Dr.  Wynn  fliould  have  fettled  her  own 

eftate  to  the  fame  ufes.     Mrs.  Mojiyn  by  her  her  laft 

will,  reciting  the  faid  articles,  gave  her  equiuble  rcvcr* 

fion  in  the  premifes  to  the  heirs  of  the  body  of  Mrs. 

JFynn  by  any  after-taken   huft)and ;  and^  for  want  of 

fuch  iffue,  remainder  over  to  Charles  Lloyd  in  tail« 

Mrs.  Wynn  died  without  iffue,  living  her  hufband.    It 

wa$ 
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t^as  determined,  that  this  was  a  future  executory  devifd 

of  the  reverfion  to  the  heirs  of  the  body  ©f  Mrs# 

Wynn  by  her  fecond  huiband  (during  the  firll  marriage)   Habergham 

X)n  failure  of  the  heirs  of  her  body  by  the  firft ;  which   5'TcrmR.9a. 

was  too  remote,  and  therefore  void. 

S  21 .  There  are,  however,  fome  cafes,  in  which  Excepti'oni. 
a  devife,  after  a  general  failure  of  heirs  or  iffue,  is  ©faRevtrfion- 
{ood,  Firft,  where  a  perfon  who  is  intitled^to  a  re? 
verfion  expectant  on  the  determinatipa  of  an  eftate 
tail,  devifes  the  lands  to  another,  after  failure  of  ifliie 
of  the  tenant  in  tail ;  this  is  held  to  be  an  immediate 
devife  of  the  reverfion,  and  therefore  good  :  for  the 
eftate  devifed  commences  upon  the  death  of  the  tef« 
tator ;  and  the  words,  which  have  a  future  profpefb, 
are  ufed  to  denote,  not  the  commencement  of  the 
eftate  devifedj  but  the  event  on  which  the  eftate  fhall 
take  effe£k  in  poiTeilion,  and  there  can  be  no  danger 
of  a  perpetuity ;  becaufe  the  reverfion  thus  devifed 
may  be  barred  at  any  time  by  a  recovery,  fuffered  by 
the  perfon  having  the  preceding  eftate  tail* 

S  22«  Thus,  where  a  perfon  conveyed  hir  eftate  to   Badger  n 
the  ufe  of  himfelf  for  ninety-nine  years,  if  he  fliould   j  ^d.  karm. 

fo  lone  live,  remainder  to  his  wife  in  the  fame  manner,  5>3\ 

^  iSalLaja, 

remainder  to  his  fon  John  in  the  fame  manner ;  re- 
mainder to  truftees  and  their  heirs  during  the  lives  of 
the  father  and  fon,  to  preferve  contingent  remainders ; 
remainder  to  the  firft  and  other  fon  of  the  fons  in  tail 
male  J  remainder  to  the  £aither  in  fee.  The  father 
made  his  will :  and,  after  reciting  the  fettlement^  de« 
yifed  the  lands  after  the  death  of  his  fon  without  iflue 
Vol.  VI.  H  h  male, 


tiale,  to  another  fon.  It  "vnt  objefted,  that  the  devii^ 
vras  executory ;  and,  as  it  could  only  take  eStSi  upon 
the  death  of  the  £3n  "vidthout  IfTue,  it  was  void  as  bdsg 
too  remote;  But  to  this  it  was  anfwered  that  here,  a 
man  feifed  of  a  reverfion,  expedant  on  an  eftate  tail, 
devifed  if,  after  the  death  of  the  tenant  in  tail  without 
iffue,  to  another ;  this  was  not  an  executory,  but  an 
immediate  devxfe:  and  Aef  words  ^^  frcm  and  aficr^ 
were  only  a  declaration,  when  it  ihould  take  effed  in 
pofleflion.  If  the  fon  had  not  an  eftate  tail  in  the 
landi  but  the  devifes  had  been  after  the  death  of  a 
ftranger  without  iffiic,  they  would  have  been  executory 
devifes^,  and  void  by  reafon  of  the  remotenels  of  the 
poflibility.  But  here  they  were  limited  after  the  deter- 
mination of  the  particular  eftate. 

Feftrncb  S  ^3*    I^  ^^  ^^  0^  Lanejboroicgh  v.  Fox^  Mr. 

JfA.J)tt.  3s6.  fg^^g  obfervcs,  that  the  limitation  to  the  daughter 

was  future,  to  arife  after  failure  of  iflue  of  the  body 
of  B*  and  of  heirs  male  of  the  body  of  ^.  Now, 
there  was  no  fubfifting  eftate  extending  to  the  iflue  of 
the  body  of  B.  (generally),  the  fettlement  being  con- 
fined to  his  firft  and  other  fons  in  tail  male,  and  the 
heh^  male  of  bis  body :  nor  indeed  was  there  any 
efbite  tail  in  A.  himfelf,  to  extend  to  the  heirs,  male  of 
his  own  body,  therefore  the^  efbte  devifed  to  A.  could 
not  be  confidered  as  the  devife  of  a  reverQpn  ex-* 
pedant  on  fuch  preceding  eftates.  And  though  it 
fiould  be  granted  that,  as  A.  had  but  onefon,  and 
there  was  a  limitation  by  the  fettlement  to  the  firft 
and  other  fons  of  fuch  fon  in  tail  malCf  the  devife  for 
want  of  heirs  male  of  his  (^.*s)  owu  body,  might 

^Te 
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hfl^ve  been  conftrued  as  a  devife  of  the  zererfiad  cjt* 
pedUnt  on  &ilure  of  the  fons  of  hit  fSiid  fony  and  the 
heira  male  of  their  bodies,  yet  as  there  wal  no  pre-  s 
exifting  eftate  extending  to  iKue/nnaJe  of  the  body  of 
B.  it  was  impofiible  to  confider  the  devife  on  failure  of 
iflue  (genetally)  of  the  body  of  i9.  ^  the  devife  of  #1 
reverfion,  expefbint  on  failure  of  fuch  iflue ;  there 
being  no  preceding  eftate  extending  to  that  period  ^ 
confequently,  unlefs  fuch  a  preceding  eftate  was  raifed 
l^y  implication,  which  was  not  admitted,  the  devife  to 
Fj  was  not  the  devife  of  a  reverfton,  but  was  an  exe« 
cutory  limitauon  unfupported  by  any  preceding  tftate; 
and,  being  not  to  take  efte6l  till  after  a  general  failure 
of  iflue,  was  therefore  too  remote. 

§  24.  A.  upon  his  intermarriage  with  S.  had  fettled   Jones  v. 
certain  lands,  (dc.  in  the  counties  of  M.  and  G.  upon   *  3^0.  Par, 
himfelf  for  life,  l*einamder  to  traftees  to  fupport  con-   ^^^^*  ^^^' 
tingent  remainders,  remainder  (fubjed  to  a  jointure 
rent-charge  to  his  wife)  to  his  firft  and  other  fons  by 
the  faid  B.  fucceflively  in  tail  male,  rcverfion  to  himfelf 
in  fee,    (fubjedl  to   the  feveral   truft  terms   ufually 
limited  in   fettlements    for   fecuring  pin-money  and 
raifing  portions  for  younger  children  and  daughters)* 
Afterwards  A.y  having  two  fons  of  ih:»t  marriage,  W^ 
and  E.y  made  his  will ;  and  after  giving  certain  fpe^cific 
things  to  his  faid  wife  and  two  fons,  and  making  ^  .    ^ 
difpofition  of  certain  other  lands  in  the  faid  coutuijs 
which  Jie  had  purchafed  fince  his  marriage,  proceeded 
in  the  words  fallowing,  viz.-^^*  And  foi-afmuch  as  ic 
is  my  will,  intent,  and  meanmg,  that  in  cafe  my 
faid  two  fon^  now  living,  or  any  other  fou  or  fons 
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^*  of  mine  lawfully  begotten,  hereafter  to  be  bom^ 
•*  ftiould  die  without  iffue  male  of  their  bodies,  or  of 
**  the  body  of  fome  or  one  of  them  lawfully  to  be  be- 
*•  gotten,  after  their  refpedHve  deceafe  without  iffue 
'•  male  as  aforefaid,  that  then  all  and  Angular  my 
.  ^  meffuages,  lands,  ^c.  in  the  feveral  counties  of  M* 
**  and  G.  not  herein  before  devifed,  fhall  be  devifed 
**  and  fettled  to  and  for  the  feveral  ufes,  ^c.  herdn- 
**  after  mentioned,  C5?r.  It  is  therefore  my  intent  and 
meaning,  that  in  cafe  my  faid  fons  W.  and  £.,  or 
any  other  fon  or  fons  pf  mine  hereafter  to  be  born 
<«  as  aforefaid,  (hall  happen  to  die  refpeftively  with- 
"  out  any  iffue  male  of  their  bodie%  or  of  the  body 
**  of  fome  or  one  of  them  as  aforefaid,  and  in  fuch 
**  cafe  if  it  fliall  fo  happen,  then  I  give  and  devife  the 
•*  remainder  of  all  and  Angular  my  meffuages,  lands, 
**  ^c.  in  the  feveral  counties  of  M.  and  G.  and  not 
*'  herein  and  hereby  before  devifed,  and  the  reverfion 
**  and  reverfion^  rehiainder  and  remainders  of  th^ 
fame  premifes  to  my  (faid)  brother  T.  for  and 
during  the  term  of  his  natural  life,  without  im- 
peachment of  wafte ;  but  fubjeft  neverthelefs  to  the 
**  feveral  pro vi  foes  and  payments  mentioned  and  con- 
«*  tained  in  my  faid  marriage  fettlement/*  And  then 
the  teftator  lim!cs  the  fame  lands  to  truftees  during  thft 
life  of  Ti  to  preferve  contingent  remainders,  remain^ 
der  to  T.  M.  fon  of  T.  during  his  life,  remainder  to 
the  firft  and  other  fons  of  T.  M.  with  divers  remain- 
ders over :  and  he  appointed  his  wife  one  of  five 
jg^uardians  of  fuch  of  his  (the  tcftator's)  children,  zs 
fhould  be  under  age  at  the  time  of  his  death,  and  alfo 

cne  of  the  executors  of  his  wilL    •       - 
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The  teftator  died,  leaving  bis  faid  wife  B*  and  his 
faid  two  fons  and  two  daughters  by  her.  And  one  of 
the  qucftions  upon  this  will  was,"  Whether  the  faid 
refiduary  devife  over  to  T.  and  his  fon,  ^c.  wa§  not 
void,  .as  being  a  future  limitation  not  to  take  effeft  till 
after  the  failure  of  iflue  of  perfons  who  took  no  pre- 
ceding eftate,  namely  of  all  other  fons  of  A.  by  any 
future  wife :  for  this  limitation  to  T.  was  not  expreifed 
to  take  effeft  upon  failure  of  iflue  male  of  the  teftator*$ 
fons  by  his  then  wife ;  in  which  cafe  it  would  have 
been  good  as  an  immediate  devife  of  the  reverfion, 
expeftant  on  the  eflates  in  tail  male  limited  to  fuch 
fons  by  the  fettlement ;  but  the  words  were  general 
and  comprehenfive,  extending  in  point  of  expreflion, 
as  well  to  the  future  fons  of  the  teftator  by  any  after 
taken  wife,  as  by  his  then  wife  j  and,  if  fo,  this  limi- 
tation could  not  be  a  devife  of  the  reverfion  imme- 
diately expedant  on  the  eftates  fubfiHing  or  created  by 
the  fettlement,  but  was  a  future  devife  without  any 
preceding  eftate  to  fupport  it :  and  then,  as  it  could 
not  take  effeft  as  a  remainder,  it  could  be  confidered 
only  as  an  executory  devife  j  in  which  light  it  muft 
be  void,  for  it  was  too  remote,  as  being  limited  to  vcfl 
on  a  general  failure  of  iflue. 

In  fupport  of  the  devife  it  was  contended,  that  the 
teftator  had  not  a  future  marriage  in  view,  or  any 
children  not  provided  for  by  the  fettlement ;  that  this 
appeared  from  his  giving  fome  fpecific  legacies  to  his 
wife,  naming  her  one  of  his  executors  and  one  of  the 
guardians  of  his  children.  Therefore  the  words,  "  or 
"  any  ctberfon  ^fons^*  ^c.  Ihould  be  underftood  as 
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confined  to  fons  by  his  then  wife ;  and,  under  that 
conftrudion,  the  limitation  in  queftion  would  be  as 
good  as  an  immediate  devife  of  the  reverfion,  fubjeft 
to  the  eftates  created  by  the  fettlement.  Or,  that  if 
thofe  words  did  extend  to  children  by  a  future 
marriage,  ftill  the  limitation  in  queftion  might  be 
fupported,  by  raifmg  implied  citates  tail  to  fuch 
children. 

Upon  a  cafe  ftated  for  the  Judges  of  the  King^s 
Bench  upon  this  devife,  they  certified,  *^  That  they 
were  of  opinion,  that  the  event  of  a  fecond   mar- 
riage was  not  in  the  teftator's  contemplation ;  but 
fuppofmg  that,  from  the  generality  of  the  defcrip- 
♦*  tion,  the  words  •*  any  after-bam  fm  *'  fhould  be 
**  extended  to  the  fon  of  any  future  marriage,  they 
^^  were  of  opinion,  that  from  th^  manifeft  intent  of 
^^  the  teftator  exprcfsly  declared  in  his  will,  fuch  fon 
*  *  muft  take  an  eftate  tall :  confcqucntly  they  wcr^  of 
<^  opinion  that,  either  way,  a  remainder  after  eftates 
"  tail  was  devifed  to  T-  who  by  virtue  of  the  faid 
'  •*  limitation,  upon  failure  of  the  fons  pf  the  teftator 
'  *^  without   ilTue  male,  wa3  entitled  to  all  the  lands 
^*  in  the  counties  of  M.  and  G.  devifed  by    the 
♦*  refiduary  claufe  in  the  faid  will,   for   life,   with 
^*  remainder  according  to  the  limitations  in  the  faid 
^*  will." 

The  Lord  Chancellor  decreed  accordingly.  He 
concurred  entirely  with  the  opinion  certified  by  tte 
Judges  in  regard  to  the  event  of  a  future  marriage  not 
being  in  the   teflator's  contemplation  j   and  confe- 

qucotly 
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•quently  that  the  words^  ^^  or  any  other  foa  or  fons,*' 
were  to  be  reftrained  to  fons  of  the  firft  muTiage# 
But  as  to  the  raifing  an  eftate  tail  to  any  fons  of  a 
future  marriage  by  implication,  be  expreiled  himfelf 
inclined  to  the  opinion,  that  he  was  bound  by  the 
dedfion  of  ]the  Houfe  of  Lords  in  the  cafe  of  Lahif^ 
borough  v.  Fox^  as  a  dired  authority  againft  the  ad* 
mitting  fuch  implicatipn. 

Upon  an  appeal  to  the  Houfe  of  Loids  from  this 
decree,  it  was  affirmed,  agreeably  to  unammous  q^ 
pion  of  the  Judges,  founded  (as  appeared  by  what 
was  expreiTed  by  the  Chief  Juftice  of  the  Common 
Pleas  in  delivering  their  opinion)  upon  the  very  famfe 
ground  to  which  the  Lord  Chancellor  ieemed  to  think 
himfelf  confined,  viz.  upon  the  prefumption  that  the 
^vent  of  a  future  marriage  was  not  in  the  teftator's 
contemplation :  and  that  therefore  the  words,  ^^  or  if 
^  any  other  fon  or  fons,'*  ^c.  mufl  be  und«rftood  of 
fons  of  the  teflator  by  his  then  wife. 

^25.  y.  R.  Lytton  being  an  infant  entered  into  Lytton 
articles  on  his  marriage ;  by  which  he  agreed  to  fettla   .  ^^^\tQ. 
his  eflate,  after  his  own  deceafe,  to  the  intent  that  his 
intended  wife  fhould  receive  a  certain  jointure ;  and 
fubjed  thereto  to  the  firft  and  other  fons  of  the  mar«- 
riage  in  tail,   remainder  to  liimfelf  in  fee.     /.  R 
Lytton  fuflPered  a  recovery,  when  he  came  of  age«  but 
never  made^  a  fettlement  in  purfuance  of  the  articles. 
Fifteen  years  after,  being  in  a  weak  flate  of  healthy 
and  his  wife  living,  he  made  his  will ;  and»  having 
given  his  wife  a  rent-charge  in  fatisfa^on  of  the  arti« 
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dei^  he  gave  and  devifed  his  eftate,  on  failure  of  iflue 
male  of  his  body,  to  truflees  to  raife  money  for  the 
payment  of  his  debts,  and  fubjed  thereto  to  his 
nephew  in  ftrid  fettlement.  Lord  Nortbington  de- 
clared, that  the  devife  to  the  nephew,  after  a  general 
£ulure  of  iflue  nule,  was  void }  the  contingency  bong 
too  remote« 

Upon  a  bill  of  review  Lord  Loughborough  faid,  that 
this  cafe  did  not  appear  to  have  been  determmed  after 
that  deliberation,  which  would  give  it  the  fandioii  due 
to  a  decree  of  Lord  Nortbington.  The  cafe  oi  Lanef* 
borough  v.  Fox  was  confidered  as  governing  this  cafe ; 
but,  when  fairly  examined,  there  could  not  be  a 
greater  diflimilitude.  Here  the  teftator  had  had  no 
child  for  feveral  years ;  his  only  child  was  juft  dead ; 
the  devifee  was  his  next  and  immediate  heir ;  but  he 
introduced  the  devife  by  the  words,  ^^  in  failure  of  iflue 
male«"  Could  this  mean  more  than  to  take  in  the 
event,  which  alone  prevented  the  eftate  from  being  the 
fubjeft  of  an  immediate  devife  ?  He  certainly  had  the 
articles  in  contemplation :  there  was  no  profpe£t  of 
iflue  at  the  time ;  it  was  not  like  Lord  Lane/borough's^ 
cafe,  who  had  ifliiej  and  might  have  many  more ;  it 
would  be  a  harfli  conftrudion,  that  the  teftator  had 
here  the  idea  of  a  future  iflue  in  contemplation,  and 
an  indefinite  failure  of  that  iflue :  he  meant  to  give 
an  immediate  eftate  in  pofleflion,  at  his  deceafe ;  every 
claufe  in  the  will  fhewed  this  intention.  It  was  mani- 
feft  he  bad  no  intention  of  giving  an  eftate  after  a 

general  failure  of  ifliie.    The  circumftances  of  the 
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teilator  and  his  family  had  always  been  taken  into 
confideration  in  thefe  cafes. 

Decreed^  that  the  declaration  made  by  Lord  Norths 
ington  ihould  be  reverfed. 

S  26.  Secondly,  a  devife  in  default  of  iflue  of  the   2d.  A  Dc??fe 
teftator's  own  body  has  been  conflrued  to  be  a  condi*   jifgc  of  the 
tional  devife  to  take  eflfeft  at  the  death  of  the  teftator,  I>cvifor. 
and  has  therefore  been  held  not  to  be  executory ;  be« 
caufe  it  muft  be  determined  at  the  inflant  when  the 
will  takes  effed,  that  is,  at  the  death  of  the  teftator. 

§  2j.  On  a  cafe  fent  out  of  Chancery  for  the  opi*  wilKngton  t. 
nion  of  the  Court  of  King's  Bench,  the  fafts  were—  SS  r1 
Richard  Cary^  after  direding  all  his  debts  to  be  paid^  645* 
devifed  thus.—"  Item^  in  default  of  iffue  of  my  own  Trench  ▼• 
body,  I  give  to  truflees  and  their  heirs,'*  t^c.  in  tmft  ?*b^  ^^ 
to  pay  his  fifter  an  annuity  of  1  ooA  till  his  debts  and  ^  ^57* 
legacies  were  paid  ^    and,  after  payment  thereof,'  to 
his  fifter  for  life  with  divers  remainders  over  in  ffaid 
fettlement.     It  was  objefled  that  this  devife,  being 
after  an  indefinite  failure  of  iiTue,  was  executory  and 
too  remote :  to  which  it  was  anfwered,  that  it  was  not 
executory,  but  depended  on  a  precedent  condition, 
upon  which  the  teilator  intended  the  whole  fliould 
take  effeft.     That  the  words,  «  in  default  of  iffue,'* 
were  different  from  the  words  **  qu  failure  of  ijfue  .-*• 
the  one  implied  that  the  devifor  never  fhould  have 
iffue  ;  the  other  that  he  fhould  have  iffue  which  fhould 
afterwards  fail.    The  firft  contingency  muft  be  deter* 

mined 
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mined  at  his  own  death ;  the  latter  might  be  fufpendcd 
for  ages.  The  court  certified  that  the  truftees  took  a 
bafe  fee,  determinable  on  the  payment  of  the  teftator^i 
debts  and  legacies  out  of  the  profits  of  the  eftate ;  and 
(as  Sir  William  Black/lone  conceived)  principally  upop 
the  idea  of  the  will's  being  merely  conditional,  in  cafe 
he  left  no  iflue  of  his  body. 


<d,  A  DeTife  §  28.  An  executory  devilie  over  for  life  to  a  perfon 
^¥er  for  Life    ^  ^^  ^^  ^^j^  pjj^^  ^fy^  ^  dying  without  iffue  of  the 

Iflue  of  the      firft  devifce,  may  be  good ;  becaufe,  the  future  limita- 

fesatit  Ex.  *     ^^^  l^^g  ^Y  ^<^^  the  life  of  a  perfon  in  ejfe^  it  muft 
^•*79-        neceflarily  take  place  during  that  life,  or  not  at  all: 
Jn&a  ch.  19,    and  therefore  the  failure  of  iflue,  in  that  cafe,  is  con- 
fined to  the  compafs  of  a  life  in  beiiig. 

4th»  Where  %  29.  There  ape  alfo  feveral  cafes,  in  which  the 
it  raifed  by  courts  have  fupported  a  devife  over,  after  a  general 
JmpUjauon.     failure  of  heirs  or  ifliie,  by  raifing  an  eftate  tail  by 

implication  in  the  perfon,  on  the  failure  of  whofe 
heirs  or  iflue  the  eflate  is  devifed  over :  for  in  that 
cafe  the  fecond  devife  is  fupported  as  a  remainder, 
expe&ant  on  the  determination  of  fuch  prbr  eftate 
tail. 

Ante  ch,  12.        S  3o*  ^  the  cafe  of  Walter  v.Drew^  which  has 

been  already  ftated,  the  court  having  held  that 
Ricbardy  the  testator's  eldeft  fon,  took  an  eftate  tail 
by  implication }  it  followed  that  the  devife  over  to  the 
William  was  good  as  a  remainder, 

$3i-  In 
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§  31.  In  the  cafe  of  Joties  t.  Morgatty  the  Judges  AotcC  m.. 
of  the  King's  Bench  appear  from  their  certificate  to 
have  been  of  opinion,  that,  if  ^  fecond  marriage  was 
in  the  contemplation  of  the  teftator,  then  an  eftate 
tail  was  raifed  by  implication  to  the  fons  of  that  mar* 
xiage ;  and  therefore  that  the  devife  over  was  good, 
as  a  remainder  expe^ant  on  the  determination  of  that 
eftate  tail 
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Effccutery  Divifes  of  Terms  for  T'ears. 


A  Bequeft 
over  of  a 
Term  for 
Years  waf 

formerly  void  < 

I  Bur.  284* 


^  in  A  Beque/l  over  of  a  Term 
for  Temrs  was  formerly 
voU. 
2,  Bui  fucb  a  Bequefi  h  now 
good, 

5.  Ana  alfo  a  JimHar  Declara- 

tion if  TruR  of  a  Term, 

6.  TbouTb  to  a  Perfon  not  in 

effe^  or  not  afcertalned, 
9.  The  Devifee  for  Life  cannot 
bar  tbe  Devife  over, 

12.  Wftbin  wbat  Time  an  Exe- 

cutory Bequeft  of  a  Term 
mnftveft. 

13.  Wbere  limited  after  a  general 

Failure  ef  JJfue^  is  void, 
16.  Sucb  Limitations    cannot    be 
fufported  as  Remainders, 


j  17.  ffbere  the  Failure  of  Ifie 
is  confined  to  a  Life  or 
Livts  in  beis^f  &c.  it  i* 
good, 

23.  lie  tVordti  dying  ^viihoat 
IffiiCf  fomelimes  re/lrained 
to  the  Death  of  a  Perfon 
in  cflV. 

29.  Ko  DiflindioH  betvceen. 
H^ords  giving  an  exfrefs 
Eflate  Taili  or  by  Jm^-- 
cation, 

31.   Nor  between  a  Devife  for 
Life  and  an  indefinite  De- 
vife, 
^%'  An  Executory  De^nfe for  Lift 
after  a  general  Failure  ^' 
■  Jjff^^i  is  good. 


Section  I. 

T  7P0N  the  firft  introduaion  of  long  term^  for  years^ 
it  wts  held,  that  if  a  term  for  years  was  given  to 
a  perfon  for  life,  with  a  remainder,  over,  the  bequeft  of 
the  remainder  was  void ;  becaufe  an  eflate  for  life  being 
of  greater  eilimation  in  the  eye  of  the  law  than  the 
longed  term  for  years,  it  was  concluded,  that  the  limi- 
tation of  a  term  for  years,  to  a  perfon  for  life,  was  a 
complete  difpofition  of  it  j  and,  therefore,  nothing  re* 

mained 
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mained  to  be  given  over.  Afiother  reafon  for  this  doc* 
trine  was,  that  the  poffibility  of  a  term's  continiiing 
longer  than  the  life  of  the  perfon,  to  whom  it  was  firft 
bequeathed,  was  not  fuch  an  intereft  as  by  the  rules  of 
law  could  be  limited  over. 


§  a.  When  long  and  beneficial  terms  came  in  ufe,  But  fuch  a 
the  convenience  of  families  required,  that  they  ntiight  *^^"*^JJ 
be  fettled  in  the  fame  manner  as  freehold  eftates. 
And,  in  a  cafe,  which  arofe  in  ig  Eliz.^  the  Judges 
determined,  that  a  bequeft  of  the  refidue  of  a  term 
for  years,  after  a  previous  difpoiition  for  life,  was 
good. 

S  3.  Edward  Mannings  being  poiTefled  of  the  moiety   Matthew 
of  a  farm  and  mill  for  the  term  of  50  years,  devifed   Qifc"*g  ^L. 
his  indenture  of  leafe  of  the  &rm  and  mill,  and  all  95* 
the  years  therein  to  come,  to  Matthew  Mannlngy  after 
the  death  of  Mary  Manning  his  wife,  (which  farm 
and  mill  his  will  was,  that  Mary  Manning  his  wife 
ihould  enjoy  during  her  life),  conditionally,  that  the 
faid  M.  Manning  fhould  not  devife,  fell,  or  give  the 
faid  leafe,  but  leave  it  wholly  to  John  his  fon,  tsfc.    It 
was  refolved,  that  this  devife  to  Matthew  Manning 
was  good,  not  by  way  of  remainder^  but  by  way  of 
executory  devife. 

5  4.  John  MorricCy  being  poiTeffed  of  a  houfe  for   Lampct^t 
the  term  of  500a  years,  devifed  it  to  John  Morrice  his  ^^  ^°   ^^ 
fadier  for  the  term  of  the  natural  life  of  the  faid  J  dm 
Morrice,  and,  after  his  deceafe,  the  renuuiKler  of  the 

faid 
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.Though  to  a 
Perfon  pot 
III  tjfe^  or  nol 
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faid  houfe  to  Ekzabetb  the  fifter  of  the  teftator,  and  to 
the  heirs  of  the  body  of  the  laid  Elizdbetb^ 

Upon  the  queilion,  whether  thit  executory  devilib 
after  the  death  of  John  Morrice  was  good,  when  the 
term  itlelf,  and  not  the  ufe  or  occupation  of  it  for  life, 
was  devifed  to  the  firft  devifee  for  life :  it  was  refolvcd, 
that  in  fuch  cafe  alfo  the  executory  devife  over  was 
good. 

S  5.  The  fame  necellity,  which  induced  the  Judges 
to  allow  of  executory  bequelb  of  terms  for  years,  re- 
quired, that  (imilar  Umitatious  might  be  allowed  in 
deeds,  by  which  the  trufts  of  terms  were  declared : 
and,  therefore,  fays  Lord  Mansfield^  to  get  out  of  the 
literal  authority  of  old  cafes,  an  ingenious  diftin£tion 
was  invented ;  a  remainder  might  be  limited  for  the 
refidue  of  the  years,  but  not  for  the  refidue  of  the 
term.  And,  in  the  reign  of  Charles  2.,  it  was  fettled, 
that  the  limitation  of  the  truft  of  a  term  ihould  be  go- 
verned and  guided  by  the  fame  rules  in  equity,  as  the 
devife  of  a  term  was,  at  law ;  and  that  fuch  limitations 
as  would  be  good  in  one  cafe,  would  be  fo  in  the  other, 
et  I  converfo* 

§  6.  Where  the  perfon,  to  whom  a  term  for  years 
is  limited  over,  after  a  previous  difpofition  of  it  to 
another  for  life,  is  not  in  ejiy  or  not  afcertained,  ftill 
the  limitation  over  will  be  good. 


Cotton  Y. 
Heathy 
1  ReU.  Ab. 
6i3«  I  Ab. 

£q*  191* 


§  7*  A  termor  for  years  devifed  the  term  to  hit 
wife  for  1%  years,  and  after  to  his  eldeft  fon  for  Iif<^ 

and 
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and  2tfter  to  the  eldeft  iffue  male  of  that  fon  for  life.  It 
was  held,  that  although  the  fon  had  not  any  iflue  male  at 
the  time  of  the  devife  and  death  of  the  teftator,  yet  that, 
if  he  had  iffue  male  at  his  death,  fuch  iflue  ipale  fhould 
have  It  as  an  executory  devife :  for  that,  notwithftanding 
its  being  a  contingency  upon  a  contingency,  and  the  ifliie 
not  being  in  efe  at  the  time  of  the  devife,  yet,  inaf* 
much  as  it  was  limited  to  the  foB  but  for  life,  it  was 
good,  and  all  one  with  Manning t  cafe. 

S  8.  Although  a  devife  of  a  term  for  years  to  a  per-' 

fon  and  the  heirs  of  his  body  veils  the  entire  and  abfo- 
lute  property  of  the  term  in  him,  if  not  reftrained  bf 
fubfequent  words,  yet,  if  a  devife  over  of  it  is  made, 
which  is  within  the  rules  eftablifhed  for  preventing 
perpetuities,  it  will  be  fupported  as  an  executory 
devife* 

S  9.  It  was  refolved  in  Manrdng^z  cafe,  and  alfo  in   The  peWfec' 
Lampet^  cafe,  that  in  devifes  of  this  fort,  after  the   „°'t  bar*thc"* 
executor  has  aflented  to  the  firft  devife,  it  is  not  in  the   0«**^«  ®^»* 
power  of  the  firft  devifee  to  bar  the  limitation  over : 
nor  will  any  fubfequent  union  of  the  freehold  or  inhe- 
ritance, with  the  intereft  fo  given  to  the  firft  devifee,   Fearne  Ear. 
or  a  feoffment,  or  other  aft  of  forfeiture,  by  fuch  firft      ^^'  ^^' 
devifee,  extinguifli  or  affed  the  intereft  of  the  ulterior 
clevifee. 

§10.  W.^  pofleffed  of  a  houfe  for  a  term  of  years,  H  imlngto* 

devifedT  the  profits  thereof  to  J.  during  the  time  fhe  citcdTio  Rep. 

Aould  continue  fole ;  and  /hen  devifed  the  term  to  R.  5^  4* 

and 


and  died*  J.  entertd  by  aflent  of  the  executor,  and 
afterwards  purchafed  the  fee. 

It  was  refohed  that,  although  the  whole  term  mx 
in  7.  quoufque^  l^c.  fo  that,  by  the  purchafe  of  the 
fee-fimple,  her  intereft  became  extindl,  yet  the  fame 
did  not  defeat  the  executory  devife  to  R. ;  but  that, 
after  the  marriage  of  ^.^  and  not  before,  he  might 
enter  t- 

Ante  r.  7.  §  1 1 .  In  the  cafe  of  Cotton  v.  Heathy  the  eldeft  fon, 

to  whom  the  term  was  devifed  for  life,  made  a  feoff- 
ment of  the  lands,  whereupon  the  reverfioner  in  fee 
entered  for  the  forfeiture ;  and  it  was  decreed,  that  the 
feoffment  and  entry  for  the  forfeiture  did  not  deftroy 
the  executory  bequeft. 

Within  what  §  12.  When  it  was  fettled  that  an  executory  bequeft 
«»tor  *Bcl*^"  ^^  ^  ^^^^  ^^^  J^2sz  could  not  be  barred,  it  became  nc- 
queft  of 'a  ceffary  to  apply  the  fame  rule  to  this  kind  of  limitation, 
veft.  as  to  executory  devifes   of    eilates  of  inheritance; 

namely,  that  it  fhould  veft  within  the  compais  of  a 
life  or  lives  in  being,  and  a  i  years  and  fome  months 
after. 

Where  liflqit-        S  ^3*  ^  confequence  of  this  principle,  !t  has  beea 

•^  *f^'?  ^*"  ^^^Z  fettled,  that,  where  a  term  for  years   is  gircn 

of  If&iTy  is  over,  after  a  general  and  indefinite  failure  of  heirs  or 

'^^  *  iffue,  it  is  void,  as  being  too  remote. 


f  A  diftiD&ion  was  fonnerly  made  between  a  deviiie  of  «  tff^ 
nl  a  devife  of  the  landi  which  is  now  exploded* 

n  §  X4«  Aleffee 
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§  14.  A  lellee,  for  looq  years,  without  impeach-   Burforlv. 
ment  of  vvafle,  dcvifeJ  to  L. ;  and,  if  he  died  without   210/ 
iflue,  then  to  B.     T^he  court  held  that  the  devife  over 
was  void ;  and  that  the  whole  vefled  in  L.,  his  execu- 
tors and  adminiflrators. 


S  1  c.  A  perfon  devifed  a  term  for  years  to  his  wife    ^-<^^^  ^• 

-  .  r        Wlndhanif 

for  lifvi ;  and,  after  her  deceafe,  to  Nicholas  his  fon  for    i  Mud.  50. 

h'fe ;  and,  if  Nicholas  his  fon  Caould  die  without  iffue 

of  his  body  begotten,  then  he  devifed  it  over  ioBarnaby* 

The  whole  court  was  unanimoufly  of  opinion,  that  the 

remainder  to  Baniab^  was  void :  for  that,  as  he  could 

not  take  until  the  death  of  Nicholas  without  iffue,  it 

was  the  fame  in  effeft  as  if  it  had  been  to  Nicholas  and 

the  heirs  of  his  body,  with  remainder  to  Barncby } 

which  devife  would  have  been  clearly  bad,  becaufe, 

after  a  term  is  devifed  to  one  and  the  heirs  of  his  body^ 

no  other  limitation^  nor  any  appointment  of  it  by  way 

of  executory  devife^  can  be  made ;  for  the  law  will  not 

prefume  any  term  to  have  continuance,  fo  long  as  iffue 

of  the  body  may  continue ;    and,  therefore,  a  limita* 

tion  in  this  refpeft,  after  an  indefinite  failure  pf  iffue, 

depends  upon  too  remote  a  poilibility. 

It  was  certified  accordingly  to  the  Court  of  Chan- 
cery, that  Barnaby  the  plaintiff  had  no  title. 

§  1 5.  In  cafes  of  this  kind,  the  bequcft  ov«r  can-   Such  Limtta- 
not  be  fupported  as  a  remainder,  by  raifing  an  eftate   |^'^".^  ^^©rtcd 
tall  in  the  firft  taker ;  becaufe  a  term  for  years  cannot   ^s  Kemain- 
be  intailed:  nor  can  a  remainder  over  be  limited  of  a   Tit.  8.  c  2. 
term,  after  a  difpofition  of  it  to  a  perfon  and  the  heirs    ^'  ^^' . 

Vol.  VI.,  li  of 
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of  his  body  ;  becaufe  fuch  a  difpofitton  gives  the  entire 
and  abfolute  property  of  the  term,  fo  that  nothmg  re* 
mains  to  be  given  oven 


Where  the 
Failurj  of 
IfTue  is  con- 
iiard  to  a 
Life  or  Lives 
in  being,  &c. 
it  16  gcod. 


Dnke  of 
Norfolk'^ 
Cafe.  3  Ch. 
Ca.  I. 
Poll«xf.  2^3* 


§  17.  If  a  term  .for  years  is  given  over,  upon  a 
failure  of  iffue  or  heirs,  and  there  are  words  to  reftrain 
the  failure  of  fuch  iffue  within  the  compafs  of  a  life  or 
lives  in  being,  and  2 1  years  and  fome  months  after^ 
the  bequeft  will  be  good,  as  being  within  the  rules 
eftabliflied  by  the  courts  for  preventing  perpetuities. 
This  dodrine  was  firit  laid  down  in  the  cafe  of  a  d^ 
claration  of  truft  of  a  term  by  deed ;  but,  as  executory 
devifes  and  declarations  of  trufl  of  terms  for  yean  are 
governed  by  the  fame  rules,  that,  and  all  the  other 
cafes,  refpedting  declarations  of  truft  of  terms  for 
years,  will  be  ftated  in  this  chapter. 

§18.  The  trufts  of  a  term  of  500  years  were  de- 
clared to  Wnry  Howard  (fecond  ion  of  the  Earl  of 
Arundel)  and  the  heirs  male  of  his  body,  fo  long  as 
Thomas  Lord  Maltravers^  eldefl  fon  of  the  Ilarl  of 
Arundel^  or  any  iflue  male  of  his  body  ihould  be  liv- 
ing. But,  in  cafe  Thomas  Lord  Maltravers  ihould  die 
without  liTue  male  in  the  lifetime  of  Henry  Htnvard^  not 
leaving  his  wife  enfient  of  a  fon,  or  in  cafe,  after  Ibe 
death  of  Tho?nas  Lord  Maltravers  without  kfue  male, 
the  Earldom  of  Arundel  fhould  defcend  to  Henr)  Hnih 
arj^  then  the  faid  Henry  Howard  and  his  iffue  to  have 
no  benefit  of  this  term,  but  it  Ihould  go  over  to  Charles 
Howard  the  next  brother. 


Tbnim 


.  ■*  • 
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V    Thomas  fuOrSi  Maltravers  became  Duke  oi  Norfolk^ 
and  died  without  ilTue,  having  never  been  married, 
whereby  the  Earldom  of  Arundel  defcended  on  Henry 
Howard :  and  the  plaintiff  Charles  Howard  claimed  • 
this  term  under  the  limitation  to  him. 

This  caufe  was  heard  before  Lord  Chancellor  NoU 
iin^ham^  affifted  by  Lord  Chief  Baron  Montague^  and 
the  Chief  Juftices  North  and  Pemberton. 

•  ■ 

The  Two  Chief  Juflices  and  the  Chief  Baron  agreed, 
that  the  limitations  of  trufts  of  terms,  and  executory 
devifes  of  terms,  ought  to  be  governed  by  the  fame 
rules ;  that  no  limitation  over  of  a  term  for  years  after 
aneftate  6iil,  had  ever  been  permitted;  that,  as  no 
direft  remainder  could  be  limited  over  in  fuch  a  cafe, 
fo,  neither  could  a  contingent  remainder  be  limited 
Over,  although  the  event  on  which  it  was  limited 
fhould  happen  ever  fo  foon ;  that  the  cafe  of  Child  v.  Infia. 
Bayley  was  a  pofitive  authority  agatnft  the  validity  of  a 
limitation  of  this  kind,  the  admiflion  of  which  would 
be  produ6tive  of  perpetiuties ;  and,  therefore,  they 
were  unanimouHy  of  opinion,  that  the  limitation  over 
to  Charles  Howard  was  void. 

Lord  Chancellor  Nottingham. — ^The  great  objection, 
which  has  been  made  to  the  validity  of  this  limitation, 
is,  that  it  tends  to  a  perpetuity.  A  perpetuity  is  the 
fettlement  of  an  eilate  or  interefl  in  tail,  with  fuch  re<- 
mainders  expe£tant  on  it,  as  are  not  in  the  power  of 
the  tenant  in  tail  to  dock,  by  any  means  whatfoever ; 
but  muft  continue  as  perpetual  do^^  on  the  eftate. 

I  i  2  But 
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But  future  interefts,  fpringmg  truRf,  or  trufts  execu- 
tory, and  remainders  which  are  to  arife  upon  contin- 
gencies, are  quite  out  of  the  rules  and  reafon  of  perpe- 
tuitieSi  if  they  are  limited  on  events  which  muft  foon 
happen.  No  principle  of  law  has  been  oftener  laid 
.  down  than  this,  that  there  can  be  no  remainder  of  a 
freehold  eftate  limited  after  a  fee-fimple ;  yet  the  na- 
ture of  things,  and  the  commerce  between  man  ^nd 
man,  have  induced  the  Judges  to  relax  this  rule,  and 
allow  of  executory  fees,  in  devifes  and  conveyances  to 
ufes.  But  it  is  faid,  that  a  leafe  for  years,  which  is  but 
a  chattel,  will  not  bear  a  contingent  limitation,  on  ac- 
count of  its  meannefs :  as  to  this  point,  the  difference 
between  a  chattel  and  an  inheritance  is  a  difference  only 
in  words,  and  not  in  reafon ;  for  the  owner  of  a  leafe 
has  as  abfolute  a  power  over  it,  as  a  perfon,  who  is 
fcifed  in  fee^  has  over  the  inheritance.  If  a  fpringmg 
truft  of  a  term  is  not  allowed,  as  well  as  a  fpringing 
ufe  of  an  inheritance,  men  poffefled  of  terms  for  years 
will  not  be  capable  of  making  that  provifion  for  their 
families,  which  the  laws  of  every  country  ought  to 
fupport. 

Suppofe  a  man,  poflTefled  of  no  other  property  than 
a  long  term  for  years,  fliould,  on  the  marriage  of  his 
fon,  affign  this  tenn  to  truftees,  in  truft  for  himfelf  and 
his  executors,  until  the  marriage  takes  effeft,  and  from 
the  folcnmization  of  the  marriage,  to  the  fon  for  life, 
remainder  to  his  wife  for  life,  life,  j  furely  this  would 
not  be  a  void  limitation  in  a  marriage  fettlemcnt :  and, 
if  this  fpringing  trufl  to  arife  on  the  contingency  of  a 
marriage  be  good,  why  ihould  not  the  fpringing  tnift 

in 
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in  the  prefent  cafe  be  equally  good  ?  If  the  eflate  had 
been  limited  to  Henry  Howard^  and  the  heirs  male  of 
his  body,  until  the  death  of  Thomai  Lord  Malf ravers 
without  iffue,  generally,  and  then  to  Charles^  the  limi- 
tation would  certainly  have  been  void :  but  the  addition 
of  the  words,  *'  if  Thomat  Lord  Maltravers  die  with- 
"  out  ijfue  in  the  lifetime  of  Henry ^^  entirely  alters  the 
cafe,  as  the  event,  on  which  the  term  is  limited  over, 
is  thereby  circumfcribed  to  the  period  of  a  life  then  in 
being :  and,  as  a  chattel  intereft  will  bear  a  remainder 
over  where  there  is  no  danger  of  a  perpetuity,  it  muft, 
of  courfe,  bear  a  remainder  over  upon  a  contingency, 
which  muft  inevitably  happen  during  the  exiftence  of 
a  life  in  being. 

The  principal  authority  againft  the  plaintiff  in  this 
caufe,  is  the  cafe  of  Child  v.  Bayley :  this  cafe  is  vari- 
oufly  reported ;  the  true  ftatc  of  it  is  this :  A  term  of  Cro.  Ja.  459; 
y6  years  was  devifed  by  a  pcrfon  to  his  wife  for  life, 
then  to  his  fon  William  and  his  affigns  for  all  the  reft 
of  the  term ;  provided  that,  if  JVilUam  died  without 
iffue  then  livings  the  term  fhould  go  over  to  Thomas^ 
which  I  agree  to  be  the  fame  as  the  prefent  cafe.  The 
remainder  to  Thomas  was  held  to  be  void  in  its  crea- 
tion ;  but  the  refolution,  in  that  cafe,  went  upon  fe- 
veral  reafons,  which  are  not  to  be  found  in  this  cafe  ; 
and  befides,  that  cafe  has  been  contradifted  fince.  In  PoUexf.  35. 
the  cafe  of  Wood  v.  Saunders^  the  truft  of  a  long  term 
was  limited  to  the  father  for  60  years,  if  he  fhould  fo 
long  live,  then  to  the  mother  in  the  fame  manner, 
then  to  John  the  fon  and  his  executors  if  he  furvived 
his  father  and  mother  ;  and  if  he  died  in  their  lifetime 

I  i  3  having 
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having  ifliie,  then  to  his  iffue ;  but  if  he  died  in  the  . 
lifetime  of  his  father  and  mother  without  iflue«  thf^n 
remainder  over  to  his  brother.  John  died  without 
ifliie  in  the  lifetime  of  his  father  and  mother :  and  the 
queftion  was^  whether  the  limitation  over  to  Edward 
was  good  ? 

It  was  refolved  by  Lord  Keeper  Bridgeman^  affifted 
by  Twifden  and  Rainsford  Juflices,  that  the  limitation 
over  to  Edward  was  good ;  as  the  contingency,  6a 
which  it  was  to  take  place,  muft  happen  during  the 
exiftence  of  two  lives  then  in  being.  Thus  we  fee, 
that  Sir  Orlando  Bridgeman^  who  drew  the  deeds  in  the 
prefent  cafe,  continued  of  the  fame  opinion  that  he  was 
of  when  a  conveyancer. 

It  was  decreed,  that  the  limitation  over  to  Charles 
Howard  was  good. 

Limb  t.  S  ^9*  Upon  a  fpecial  verdiQ:,  the  cafe  was  this  :— 

^SadL*  2  c      ^*^  poffeffed  of  a  term  for  years,  ^evifed  his  land  to 

A*^  and  the  heirs  of  his  body ;  and,  if  A.  died  with* 
out  iifue  living  J?.,  then  to  B^  ^The  court  held  this 
was  a  gpod  limitation  to  j5«,  the  contingency  ariiing. 
within  the  compafs  of  a  life. 

Fletcher'*  S  ^o»  ^  pcifon  devifed  a  term  for  years  to  his  wife 

'  Cafe,  I  Ab.     fQj.  ijfg    ^ J    j^fg,.  i^gj  death,  to  B.  F.  for  her  life,  and 
Eq.  193.  .        ,  ' 

after  her  death,  to  T.  F.  and  his  children ;  and  then 

devifed  in  this  manner  :  "  And,  if  it  Ihall  happen  that 

the  faid  T.  F.  do  die  before  the  expiration  of  the  faid 

term,  not  haviiig  iffue  of  his  body  then  living,"  then 

to 


_J 


■ 

«  - 

to  go  over  to  the  plaintiffs  for  the  refidue  of  the  term. 
This  bequeil  was  held  good,  the  failure  of  iffue  being 
confined  to  the  life  of  T.  F. 

$  ai.  A  cafe,  fent  from  the  Court  of  Chancery,    T^nerT. 
for  the  opinion  of  the  Judges  of  the  Court  of  King's    «  Ivrmk. 
Bench,  fidXed  th^X  George  Blackall^  being  poffeffed  of   *°®- 
a  term  for  years,  devifed  it,  after  the  death  of  his  wife, 
to  the  child,  with  which  the  teftator's  wife  was  then    - 
enfient,  in  cafe  it  fhould  be  a  fon,  during  his  life ; 
and,  after  his  deceafe,  then  to  fuch  ilfue  male,  or  the 
defcendants  of  fuch  iffue  male  of  fuch  child,  as  at  the 
time  of  his  death  fhould  be  his  heir  at  law  ;  and,  in 
cafe  at  the  time  of  the  death  of  fuch  child,  there  fhould 
be  no  fuch  iflue  male,  nor  any  defcendants  of  fuch  iffue 
male  then  living,  or  in  cafe  fuch  child  fhould  not  be  a 
foQ,  then  he  bequeathed  the  fame  to  Philifpa  L^ngy 
her  executors,  ^c. 

The  wife  of  the  teflator  was  er^ient  at  the  tinfe  of . 
making  the  will,  and  when  the  teflator  died ;  and  had 
a  fon,  who  died  without  iffue.    The  queilion  direded 
by  the  Chancellor  was,  whether  the  limitation  to  Fhi; 
Ufpa  was  good  ?  . 

Lord  Kenym  Chief  Juflice.— The  rules  refpefting 
executory  devifes  have  conformed  to  the  rules  laid 
down  in  the  conflru£^ion  of  legal  limitations ;  and  the 
courts  have  faid,  that  the  eftate  (hall  not  be  unalienable 
•  by  executory  devifes  for  a  longer  time  than  is  allowed 
by  the  linxitations  of  a  common  law  conveyance.  In 
marriage  fettlements,  the  eftate  qpay  be  limited  to  the 

I  i  4  firft 
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firfl  and  other  fons  of  the  marria^c^e  in  tail,  and,  until 
the  perfon  to  whom  the  lafl:  remainder  is  limited  is  of 
age,  the  eltate  is  unalienable.  In  conformity  to  that 
rule,  courts  of  law  have  faid,  fo  far  we  will  allow  exe^ 
cutory  dcvifes  to  be  good.  To  fupport  this  decifion, 
I  could  refer  to  many  decifions :  bat  ic  is  fufncient  to 
refer  to  the  Duke  of  A^(?a/^/)&*s  cafe,  in  which  all  the 
learning  on  this  head  was  gone  into  ;  and  from  that 
time  to  the  prefent,  every  judge  has  acquiefced  in  that 
decifion.  It  is  an  eftablifhed  rule,  that  an  executory 
devife  is  good,  if  it  mud  neccflarily  happen  within  a 
life  or  lives  in  being,  and  2 1  years  and  the  fradion  of 
another  year,  allowing  for  the  time  of  geftation* 

Mr.  Juflice  Lawrence. — The  devife  over,  in  this  cafe, 
muft  take  eSeft,  if  at  all,  after  a  life  which  niuft  be 

in  being  within  nine  months  after  the  devifor's  death* 

« 

The  Judges  certified,  that  the  limitation  to  Pbilippc^ 
was  good. 

§  22.  It  is  obfervable,  that  this  cafe  began  with  a 
devife  to  a  pofthumous  child  for  life,  with  a  limitation 
over,  upon  failure  of  ifTue  of  his  body  at  his  death  \ 
which,  of  coqrfe,  would  include  an  heir  male  then  in 
•  'centre  fa  mere :  for,  as  the  devife  began  with  the  allow- 
ance for  the  birth  of  a  pofthumous  child,  and  alfo  might 
conclude  with  it,  the  time  might  be  claimed  twrice  over ; 
and  fo  the  time  allowed  for  the  birth  of  a  pofthumous 
child,  after  lives  in  being  and  2 1  years,  might  be  en^ 
larged  to  two  periods  of  geftation.     But  the  determi-* 

I  nation 
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nation  has  been  confirmed,  after  great  deEberation,  in   ThcllaffnT. 
a  fubfequent  cafe,  which  will  be  ftated  hereafter.  bfaTcfio* 

§  23.  In  the  cafe  of  executory  bequefts  of  terms  TheWordi, 
for  years,  the  Court  of  Chancery  has  very  much  in-   ouJiffat!^*  ' 
dined  to  lay  hold  of  any  words  in  a  will,  to  reftrain   f^mctimes  r^ 

'  •  ,  .  ftrained  to 

the  generality  of  the  words  "  dying  without  ifliie,"   Death  of  a 
and  confine  them  to  dying  without  iflue  living  at  the     ^^  °"  *"  ^'' 
time  of  the  perfon's  deceafe,  in  order  to  fupport  the 
intention  of  the  teftator :  for,  by  this  conftruftion,  the 
devife  over  becoines  valid,  being  confined  to  the  period 
of  a  life  in  being. 

§  24.  One  poffeffed  of  a  term  for  years,  devifed  it,  Tai^ct  v. 
by  his  will,  to  his  fon  Henry  for  life,  and  no  longer ;  Wnu.  43a.* 
and,  after  his  deceafe,  to  fuch  of  the  iffue  of  the  faid 
Henry ^  as  Henry  by  his  will  fliould  appoint :  and  in 
cafe  Henry  fhould  die  without  iffue,  the  teftator  devifed 
the  fame  to  his  brother  Albinusy  for  the  refidue  of  the 
term,  and  died.  Henry  died  without  iffue  living  at  his 
death :  whereupon,  the  queftion  was,  whether  the 
term  fhould  go  to  the  executors  of  the  firft  teftator, 
or  to  the  executors  of  Henry j  or  to  Jlbinus. 

It  .was  objedked,  that  the  devife  over  of  a  term,  upon 
a  dying,  without  iffue,  was  void;  being  too  remote  an. 
^^peSaney,  and  tending  to  a  perpetuity. 

Lord  Chancellor  Parker  held,  that  the  expreffion, 

« 

**  dying  without  iffue,*'  had  two  fenfes.  ift,  A  legal 
fi?nfi?,  and  that  was,  whenever  there  was  a  failure  of 
i^e ;  and  if  the  will,  in  this  cafe,  was  to  be  taken  in 

a  vulgar 


a  vulgar  fenfe,  viz.  if  Henry  died  without  leaving  iffue 
i  at  the  time  of  his  deaths  then  the  devife  over  to  yllbi- 
nus  was  good.  Now,  this  feemed  to  be  the  meaning 
of  the  teftator :  for  it  muft  be  intended  fuch  ii&ie  as 
he  (houldy  or  at  lead  might,  appoint  the  term  to, 
which  muft  be  intended  iflue  then  living;  and  this 
conftruAion  ihould  be  more  favoured,  as  it  fupported 
the  will,  whereas  the  other  deftroyed  it.  Therefore, 
the  court  held,  that  the  devife  over  of  the  term  to 
Albinus  was  good ;  and  obferved,  that  there  was  a  great 
dijferlity  between  a  devife  of  a  freehold  eftate  to  A.  for 
life,  and  if  A.  dies  without  iflue,  then  to  B.j  and  a 
devife  of  a  term  in  the  fame  words  :  for,  in  the  former 
cafe,  this  might  give  A.  an  eftate  tail,  becaule  the 
words,  **  if  A*  die  without  iffue,**  in  cafe  of  an  inhe* 
ntance,  are  inferted  in  favour  of  the  iflue,  to  let  them 
ia  after  the  death  of  the  father ;  but  in  cafe  of  a  term, 
thefe  words  cannot  have  that  efied,  for  the  father 
takes  the  whole,  which,  on  his  deaths  will  not  go  to 
iflue,  but  to  his  executory* 


Forth  ▼.  S  ^5*  ^  ^^1^™  fo^  je^^  was  devifed  to  William  Gore 

iP*^^°66      "^  Walter  Gore^  and,  if  either  of  his  nephews  WiU 

Ham  or  Walter  fhould  depart  this  life  and  leave  no  iflue 
of  their  refpedive  bodies,  then  he  gave  the  faid  kafe- 
hold  premifes  to  the  daughter  of  his  brother  William 
G$rej  Ssfr. 

The  Maftcr  of  the  Rolls  was  of  opinion,  that  the 
devife  over  was  void;  and  faid  that,  had  the  words* 
been,  if  A*  or  B.  fhould  die  without  iffue,  remainder 

over, 

y 
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over^  this  plainly  would  hare  been  void,  and  exa&Iy 

the  cafe  of  Love  v.  Windbanu  Aqu  f.  x j. 

On  an  appeal  to  Lord  Chancellor  Parker^  the  de- 
cree was  reverfed :  and  his  Lordihip  iaid,  if  a  term 
was  devifed  to  A.j  and  if  A.  die  without  leaving  iflue, 
remainder  over,  in  the  vulgar  and  natural  fenfe  this 
muft  be  intended,  if  A.  died  without  leaving  iflue  at 
his  deaths  and  then  the  devife  over  is  good  y  that  the 
word  "  die "  beiag  the  laft  antecedent,  the  words, 
^  without  leaving  iffue,'*  muft  refer  to  that,  fieiides, 
the  teftator,  who  is  imps  confilii^  will,  under  fuch  cir- 
cumftances,  be  fuppofed  to  fpeak  in  the  vulgar,  conw 
inon,  and  natural,  not  in  the  legal  fenfe. 

His  Lprdf^ip  likewife  took  notice,  that  in  zformedan 
in  remainder,  where  a  tenant  in  tail  leaves  iflue^  which, 
iflue  afterwards  dies  without  iflue,  whereupon  fuch  v^t 
is  brought,  the  formedon  fays  that  the  tenant  in  tail 
died  leaving  iflue  J.  S.,  which  y.  S.  died  afterwards 
without  iflue,  and  ib  the  firft  donee  in  tail  died  without 
iflue,  thus  the  pleading  faiys,  that  the  donee  in  tail  died 
leaving  iflue  at  his  death,  confequently  the  words^^ 
leaving  ijfuej  re£n:  to  the  time  of  the  death  of  the  te^ 
nant  in  tail ;  and  if  the  words  of  a  will  can  bear  two 
fenfes,  one  whereof  is  more  common  and  natural  than 
the  other,  it  is  hard  to  lay  the  court  fliould  take  th^ 
wUlintfaemoft  uncommon  meaning,  to  deftroy  the 
wiU. 

He  faid,  the  reafmi  why  a  devife  of  a  freehold  to  one 
for  life,  and  if  he  die  without  iflue,  then  to  another. 
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is  determined  to  be  an  eftate  tall,  is  in  favour  of  the 
ifTue,  that  fuch  may  have  it^  and  the  intent  takes  place* 
But  that  there  is  the  plainefl  difference  between  a  de- 
vife  of  a  freehold  and  a  devife  of  a  term  for  years ;  for, 
in  a  devife  oi  the  latter  to  one,  and  if  he  die  without 
iffue,  then  to  another,  the  words,  **  if  he  die  without 
"  ijue^^  cannot  be  fuppofed  to  have  been  inferted  in 
favour  of  fuch  iffue,  fmce  they  cannot  by  any  con- 
ftruftion  have  it. 

Atkinfonv.       .   §  ^6.  Edward  Baxter^  being  poffeffed  of  a  term  for 
3P.Wm.258.   4^  years,  devifed  it  to  truftees,  in  traft  for  the  tefta- 

tor*s  wife  for  life ;  and,  after  her  death,  to  the  ufe  of 
fuch  children  as  the  teHator  ihould  leave  at  the  time  of 
his  death  ;  and,  in  cafe  all  his  faid  children  fhould  die 
without  leaving  any  iffue^  then  to  the  ufe  of  yobn  Hut-- 
thinfon. 

Lord  Chancellor  Talbot  faid,  where  words  are  ca- 
pable of  a  twofold  conflru£Uon,  even  in  the  cafe  of  a 
deed,  and  much  more  in  that  of  a  will,  it  was  juft  and 
reafonable  that  fuch  conitru£tion  fhould  be  received, 
•  as  tended  to  make  it  good.  And,  in  this  cafe,  the 
devife  of  the  term  to  the  teftator's  children,  and  if  they 
fhould  die  without  iffue  then  to  Hutchinfon^  might  eafily 
and  naturally  be  underftood  to  fignify,  if  they  died 
without  leaving  any  iffue  at  the  time  of  thdr  death ; 
nay,  much  more  naturally  than  in  the  other  cafe,  viz* 
if  there  fhould  be  a  failure  of  iffue  of  them  a  hundred 
years  after.  He  cited  the  cafes  of  Target  v.  Gaunt^ 
and  Forth  v.  Chapman^  and  decreed  in  favour  of  the 
devife  over,  viz.  that  the  words,  ^'  if  the  firll  devifee 

•*  died 


Title  XXXVIII.     Devl/e.     Ck  xix-  §  26—28.  493 

**  <iied  without  leaving  any  iffue/*  muft  be  underftood 
to  mean  without  leaving  iflue  at  his  death. 

§  27,  A  perfon,  poffeffed  of  lands  for  a  term  of  Goodtuk  ▼• 
years,  gave  them  to  his  grandfon  T.  B.  Peake^  fon  of  ^^-f  crm  IL 
D.  and  Sarah  Peakcj    and  the  heirs  lawful  of  him  for  720- 
ever.     But,  in  cafe  he  fhould  happen  to  die  and  leave 
no  lawful  heir,  then,  and  in  that  cafe,  he  gave  them, 
after  the  death  of  the  faid  T.  B.  Peake^  to  the  next 
ddeft  fon  or  heir  of  the  laid  D*  Peake  and  Sarah  his 
wife,  feff.      ST.  B.  Peake  took  poffeffion  of  the  Ieafe-» 
hold  eftate  in  queflion  under  the  will,  and .  died  with- 
•ut  iifue. 

Lord  Kenyon  faid  that,  on  conference  with  the  reft  ] 
of  the  Court,  they  were  <:learly  of  opinion,  that  the 
limitation  over  was  good.  This  was  a  chattel  intereit 
linited  to  T.  B.  Peake  and  the  heirs  lawful  of  him  for 
ever ;  but  in  cafe  he  fhould  happen  to  die,  and  leave 
no  lawful  heir,  then  over,  life  Now,  it  was  apparent 
on  the  will,  that  the  teftator,  by  **  lawful  heirs,'* 
meant  **  heirs  of  the  body  ;'*  and,  leaving  no  lawful 
her,  muft  be  confined  to  leaving  no  ifTue  at  the  time 
of  his  death* 

5  28.  The  following  cafe  was  fent  by  the  Mafter  of  WiHcInfonr, 
the  Rolls,  for  the  opinion  of  the  Court  of  King's  « Xcrm  R. 
Bench*    A  perfon  devi&d  a  leafehold  houfe  to  his  SSS* 
wife,  Mary  Parker^  during  the  term  of  her  natural 
life,  and,  after  her  deceafe,  to  go  to  his  fon  S.  Parker 
and  to  the  heirs  of  his  body  lawfully  begotten,  and  their 
heirs  and  afSgns  for  ev<sr  \  but,  in  default  of  fuch  ifTue, 

then 
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then  to  go  to  his  (the  tcftator's)  grandfon  T.  Wilkinfon^ 
his  heirs  and  ailigns  for  ever.  5.  Parker  entered  on  the 
eftate  upon  the  death  of  the  teftator,  {Mary  Parker 
being  then  dead),  and  died  Tvidiout  ever  having  had  any 
iiTue.  And  the  queftion  was,  whether  T.  WUiir^an 
took  any  thing  under  the  will  ? 

Lord  Kenyan. — We  will  fend  our  certificate  in  this 
cafe ;  but  I  will  now  ftate  the  fhort  ground  on  whick 
my  opinion  is  founded* 

« 

The  only  queftion  is,  whether,  on  the  fidr  conflruc- 
tion  of  the  words  of  this  will,  the  teftator  meant  that 
the  limitation  over  to  T.  Wilkinfon^  the  plaintiff,  ihould 
only  take  effed  after  an  indefinite  failure  of  ifliie  in 
S.  Parker^  or  on  a  failure  of  iflue  living  at  the  time  of 
the  death  of  S.  Parker  ;  for,  as  foon  as  that  intention 
is  difcovered,  there  is  an  end  of  the  cafe.  If  perfonal 
property  be  fo  limited  that,  if  it  were  an  eftate  of  in- 
heritance, it  would  give  an  eftate  tail,  the  abfolute  in- 
tereft  vefts  in  the  firft  taker.  But  if  the  limitation  be 
with  a  double  afped,  to  A.  and  to  the  iflue  of  his 
body,  if  there  be  any  fuch  iflue  living  at  his  death,  if 
not,  then  over,  it  is  a  good  limitation.  It  was  fo  let- 
j^^  tied  in  Sablfartm  v.  Sabbarton^  and  a  variety  of  other 

cafes,  fome  of  which  are  not  in  print*  Here  the  words 
of  the  will  are,  *^  to  5.  Parker  and  the  heirs  of  his 

» 

<<  body,  and  to  their  heirs  and  afligns  for  ever  t'*  if  thofe 
words  ftood  uncontrolled  by  any  thing  fubfequent  in 
the  will,  the  abfolute  intereft  would  have  vefted  in 
him;  but  other  words  are  added,  *^  but  in  default  of 
^  fuel)  ifluei  tben  (^er  bis  deceafe  to  go  to  the  tefta- 

tor's 


4^ 
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«  tor*s  grandfon."    There  is  a  cafe  in  the  hooks  to 
fhew,  that  then  'and  when  are  adverbs  of  time.     Then 
at  what  time  was  the  eftate  to  go  over  to  the  teftator's 
grandfon  ?    At  the  death  of  5.  Parker^  if  he  left  no 
iffue  :  there  is  nothing  m  the  will  to  (hew,  that  the  tef- 
tator  intended  that  the  limitation  over  fhould  not  take 
effed  until  future  generations  ;  but,  on  the  contrary, 
Aerc  is  fufEcient  to  fhew  that  he  intended,  that  the 
^ate  fliould,  in  one  event,  veft  in  the  grandfon  at  the 
time  of  S.  Parke>*s  death  ;  and  that  is  within  the  time 
which  the  law  allows  in  the  cafe  of  executory  devifes. 
The  rule  refpeabg  executory  devifes  is  extremely-well 
fettled  :  and  a  limitation,  by  way  of  executory  devife, 
i»  good,  if  it  may  take  place  after  a  life  or  lives  in 
being,  and  within  21  years  and  the  fraftion  of  another 
year  afterwards.    As  I  before  obferved,  this  is  a  quef- 
tion  of  mtention ;  and  I  am  clearly  of  opinion,  that 
the  tcftator's  intention  was,  that  if  S.  Parker  did  noti 
leave  any  iffue  at  his  death,  the  fubfequent  limitation 
ftould  take  effect. 

The  Court  certified,  that  T.  Wilkinfon  was  entitled, 
under  the  will  of  E.  Parker,  to  the  abfolute  and  entire 
intereft  in  the  leafehold  premifes  above  mentioned. 

S  2-9.  Mr.  Fearne  fays,  that,  a  diverfity  has  in  fome  No  Diftfoc- 

tales  been  contended  for,  between  a  limitation  of  a  w"  ^^'T"* 

term  by  fuch  words  as,  in  the  cafe  of  a  real  eftate  -X^"' 

..ould  give  an  exprefs  eftate  tail ;  and  a  limitation  of  ^f^jl%. 

he  lame  by  fuch  words  as,  in  the  cafe  of  a  real  ""''"• 

eftatei  would  only  giv,  an  eftate   tail    by  implica.  'PW«.453. 

tion,  upon  this  principle,  that  where   the  words  of  '■^'''• 
a  wdl,    if  ufed,  with  regard  to  inheritance,    would 
kiYc  an  exprefs  eftate  tail,  there  the  fame  words  an. 

'  plied 


^ 
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plied  to  a  term,  will  pafs  the  whole  interdt  in  that 
term :  but  that,  where  the  words  of  the  will,  if  ap- 

« 

plied  to  the  freehold,  would  give  an  eflate  tail  by  im- 
plication only,  there  they  will  not  enure  to  give  the 
whole  intereft  in  that  term.  And,  confequently,  that 
where  a  term  is  limited  to  one,  and  if  he  die  without 
ifTue,  remainder  over,  this  limitation  will  not  veft  the 
whole  term  in  him,  as  a  limitation  to  the  heirs  of  his 
body,  or  to  his  iflue,  would  do  ;  but  are  always  to  be 
underftood  reflridively,  and  to  relate  only  to  his  dying 
without  ifiiie  living  at  his  death,  and,  therefore,  give 
him  the  term  only  during  his  life. 

§  30.  The  ground  of  the  diftindion  is  this ;  in  re- 
fped  to  an  inheritance,  the  words,  dying  without  ifTuey 
are  taken  to  mean  an  indefinite  &ilure  of  iflue,  in  order 
to  create  an  eftate  tail  in  favour  of  the  iflue,  who  are 

1P.Wn.667.  capable  of  taking  an  inheritance ;  but,  with  refpeft  to 

a  term,  fuch  a  conftrudion  cannot  benefit  the  ifTue^ 
becaufe  a  term  cannot  defcend  to  them.  In  fome  in* 
ftances,  the  Court  feems  to  have  countenanced  a  dif- 
tindHon  of  this  fort ;  but  in  all  thofe  (iafes,  there  \^'erc 
fome  circumflances  in  the  will,  which  the  Court  ob- 
ferved,  confined  the  generality  of  ihc  expreffion,  djing 
without  iflue,  to  dying  without  ifTue  then  living.  But 
it  has  been  frequently  determined,  that  the  limitation 
of  a  term  over,  after  a  dying  without  ifTue,  even  in 
fuch  cafes  where  the  limitation  could  only  have  given 
an  eflate  tail  by  implication  in  a  real  eflate,  is  to  be 

Vide  Fcarnc  taken  in  the  Iqgal  extent  of  the  exprefTion  ;  and,  therct 
^*   '•v. 233.  jp^^^^  ^j^^  limitation  over  being  in  that  fenfe  too  remote, 

ii  utterly  void. , 

§31.  WilHam 


i 
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S  3i,  It  is  the  fame  thing,  whether  the  devife  of  a   Nor  between 
term  be^to  one  for  life  exprefsly,  and  if  he  die  with-   Life  anJ  an 
out  iffue,  remainder  over,  or  to  one  indefinitely,  and   l*?^*^^"*'*  ^^' 
if  he  die  without  iiTue,  remainder  over.     Thus,  in  the 
cafe  of  Love  v.  Windham^  the  devife  was  to  one  for  life   Aaie. 
exprefsly,  and  if  he  die  without  iifue,  remainder  over, 
and  yet  the  remainder  was  held  void. 

§34.  William  Clare  J  poffcffcd  of  a  long  term,  de-  ^^^  ^- 
vifed  it  to  truftees,  in  truft  for  his  fon  Th$mas  Clare^  ForrcR  R.21. 
for  fo  many  years  of  the  term  as  he  fhould  live,  and 
after  his  death,  in  truft  for  the  iflfue  male  of  his  fon 
Thomas  lawfully  begotten,  for-  fo  many  years  of  the^ 
f^d  unexpired  term  as  fuch  iiTue  male  (hould  live ; 
and  when  the  iffue  male  of  his  faid  fon  Thomas  fhould 
happen  to  be  extin£l,  then  in  truft  for  his  fecond  fon 
in  the  fame  manner.     The  queflion  was,  whether  the 
limitation  over  to  William  the  fecond  fon,  after  failure 
of  iffue  male  of  Thomas^  was  not  void. 

Lord  Talbot  held,  that  the  fubfequent  limitation  to  the 
iflue  of  Thomas^  did  not  enlarge  the  exprefs  eftate  for  life 
given  to  him :  but  he  alfo  held,  that  the  remainder 
over  upon  the  extinftion  of  iffue  male,  which  was  equiva* 
lent  to  a  dying  without  iffue,  when  taken  as  an  inde-  Vide  Fearne 
finite  failure  of  iffue,  was  void. 

5  33.  An  executory  devife  of  aterm  for  life  to  a  perfon  An  Execu- 

in  ejij  to  take  place  upon  a  dying  without  iffue  of  an-  fo^?/ after 

other,  may  be  good;    becaufe  the  future  limitation  a  general 

being  only  for  the  life  of  a  perfon  in  ejfe^  it  muft  ne-  iffue,  is 

ceilarily  take  place  during  that  life,  or  not  at  all :  ^nd,  &^^^' 

Vol-  ¥!•  K  k  therefore. 
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therefore,  the  failure  bf  ifllie  it,  in  that  cafe,  confined 
to  the  compafs  of  a  life  in  being. 

Oakf 8  ▼.  §  34<  WiUiam  Wilfon^  pofleflfed  6f  a  term,  alEgned 

Chalfont,        ^^  fj^jj^  ^Q  truftecs,  in  truft  that  he  ihould  rccrive  the 

profits  during  his  life,  and,  after  his  death,,  for  Mwry 
his  wife  during  her  life,  and  after  her  death,  that  Jdm 
Dates  ihould  receive  a  moiety  of  the  profits  during  hi& 
Ufe,  and,  after  his  deceafe,  his  child  or  children  dur- 
ing his,  her,  and  their  lives ;  and  for  want  of  fuch 
iflue,  or  after  the  deceafe  of  the  child  or  children  of 
Edward  Oakesy  to  permit  Sarah  Chalfont  to  receire  the 
profits  during  her  life.  The  queftioa  was,  whedier 
the  limitation  to  Sarah  Chalfont  was  good.  And  the 
Lord  Keeper  declared  that  the  truft,  being  ezpr^sl; 

3  Atk.  449.     Kmited  for  life,  the  fame  did  not  tend  to  a  pqrpetuity, 

I>oc  V.  Lydc,  j^jd   therefore,  was  good. 

iTcrmR,  * 
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DEVISE. 


CHAP.  XX. 

Other  Matters  relating  to  Executory  Devifes. 


§  I.  Where  oneUmiiatlon  is  Ex- 
ecutory^  all  the  fuhfequent 
ones  are  fo  Ukewtfe, 

5.  A  preceding  Executory  Limi- 
tation may  be  uncertain^ 
when  a  fuhfequent  one  may 
be  certain, 

1 1 .  Apteceding  Executory  Limt- 
tati*m  is  not  a  CondUien 
precedent, 

i'j.  Limitations  over  after  an 
Executory  Devife  of  the 
nvhole  Intereft  fometimes 
good, 

22  Difiin^on  between  the  Cafes 
ijhere  a  fuhfequent  Limi- 
tation may  become  good^ 
and  where  not, 

34.  A  Limitation  which  was  ori- 
ginally  a  Contingent  Re- 


mainder  may  take  Eff*eS  <u 

an  Executory  Devije* . 
29.  Di/HnHion  between  Executory 

Devifes  per  Terba  dc  pre- 

ftnti,  andf  per  Tcrba  de 

futuro. 
34*  The  Freehold  defcends  in  the 

mean  Time  to  the  Heir* 
37*  Andalfo  the  intermtdsate  Pro^ 

fas. 
40.  A  Deufe  of  the  Refidue  will 

pafsfuch  Profits, 
43.  Executory  Intereft s  are    di» 

tj/hble,' 
47.  And  qMgnable, 
5;o.  May  be  pafjed  by  Ftne^ 
51.  DefcendibU  and  tranfndffibk 

to  Heirs  and  Executors. 

54.  The  Court  of  Chancery  will 

prevent  If^qfie, 

55.  OjTrufls  of  Accumulation^ 


Sedion  i. 
TUTR.  FEARNE  lays  it  down,  that  where  one  limi- 
tation of  a  devife  is  taken  to  be  executory,  all 
fubfequent  limitiations  mud:  likewife  be  fo  taken.  Thus 
Serjeant  Peniberton  fays,  the  feveral  limitations  of  a 
d^ife  of  one  and  the  fame  thing  fhall  never  be  made 
to  openlte  fcvera4  ways,  viz.  fome  by  way  of  execu* 
tory  devife,  and  others  by  way  of  remainder.    The 

K  k  2  court 


Where  one 

Limitation  it 
Executory  all 
thefubfequent 
ones  are  fo 
Hkewifc. 
Ex  Dcv.  334 
Carth.  3io» 
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court  feemed  to  admit  the  diftindion  ;  but  it  may  be 
proper  to  confider  upon  what  reafons  it  is  grounded. 

§  2.  With  refped  to  the  devife  of  a  term  it  U  clear, 
that  if  there  be  twenty  limitations  of  it  after  a  devife 
to  one  for  life,  l^c.y  every  one  of  the  twenty  will  be 
equally  executory  as  the  firft  of  them ;  becaufe  all  are 
equally  limitations  of  a  term,  after  a  difpofition  thereof 
for  life,  which  cannot  hold  otherwife  than  by  way  of 
executory  devife.  Therefore  the  queftion  can  only 
arife  in  regard  to  the  devife  of  a  freehold :  and  thea 
we  are  to  confider,  that  every  executory  devife  is 
either  the  limitation  of  an  eftate,  after  the  fee  has 
been  already  difpofed  of,  or  elfe  is  a  freehold  to  com- 
mence in  futuroj  without  any  preceding  freehold  to 
fupport  it.  In  the  firft  cafe  it  is  evident  that  every 
limitation,  fubfequent  to  the  firft  executory  devife, 
muft  alfo  be  executory  ;  becaufe  it  is  alfo  a  limitation 
of  an  eftate  after  the  fee  has  been  already  difpofed  of. 
In  the  latter  cafe,  the  firft  executory  limitation,  bang 
the  firft  freehold  limited  by  the  will,  no  fi^eehold  caa 
veft  in  pofieflton  under  that  will,  before  the  time  ap- 
pointed for  fuch  limitation  to  take  eSe£k ;  if  it  could, 
then  would  that  fuppofed  limitation  be  really  not  exe- 
cutory ;  becaufe  it  would  in  that  cafe  be  fupported  by 
a  preceding  freehold. 


f.39. 


S  3.  It  is  true  that,  in  relation  to  contingent  rc- 
Tit.  ;6.  c.  J.     mainders,  a  fubfequent  remainder  may  veft  in  intereft 

before  a  preceding  contingent  remainder,  but  that  is 
only  where  fome  preceding  freehold  vefts  in  poffeffioa 
In  the  mean  time ;  but  no  fubfequent  remainder  can 

firft 
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firft  veft  in  poffeffion,  and  afterwards  a  preceding 
eftate  take  place :  for,  wherever  a  fubfcquent  limita- 
tion vefts  in  pofieifion,  before  a  preceding  contingent 
one  can  arife  and  veft,  fuch  preceding  one  is  utterly 
precluded  and  deftroyed.  But,  in  the  cafe  now  under 
confideration,  there  is  no  freehold  limited  to  veft 
immediately  hi  pofTeflion  ;  we  cannot  make  the  pre- , 
ceding  eftate  and  the  remainder  change  places,  and 
the  latter  come  into  poffeilion  before  the  former ;  this 
would  be  abfurd,  and  direftly  contrary  to  the  order 
of  limitations.  If  this  cannot  be  done,  then  no  one 
of  the  fubfequent  limitations  can  take  place  before  the 
the  time  limited  for  the  firft ;  they  are  all,  therefore, 
equally  freeholds  to  commence  infuturoy  without  any 
prefcnt  limitation,  or  eftate  of  freehold  to  fupport 
them  ;  and  confequently  they  are  all  equally  executory, 
till  the  time  comes  for  the  firft  eftate  to  veft  or  fail ; 
then  all  the  limitations  to  perfons  in  effe  and  afcertained 
may  veft,  and  no  longer  continue  executory. 

§  4.  Thus,  in  the  cafe  of  Gore  v.  Gore  it  was  held,  Antcch  18. 
that,  till  the  event  of  Thomas  Gore^s  having  a  fon 
fhould  be  decided  one  way  or  the  other,  by  the  birth 
of  fuch  fon,  or  by  Thomas  Gore's  death  without  one, 
the  devife  to  his  fon  was  executory ;  being  a  freehold 
limited  to  commence  infuturo. 

§  5-  A  preceding  executory  limitation  may,  how-   A  preceding 
ever,  be  uncertain  and  contingent ;  when  a  fubfequent   Limkati'on 
limitation,  though  it  be  to  take  efFeft  in  future,  may  not   "^?^  ^^  ""^^'■^ 

^  tain,  when  a 

be  uncertain  or  conditional  (otherwifc  than  in  refpeft  of  fubfequent 
the  pofTibility  of  its  expiration  before  the  former  vefts   ccrt^n  ^  ^^ 

Kk3  or  ' 


50* 


Devife.    Cb.  xx.  §  S'^J* 

er  fails) ;  but  may  be  fo  limited  as  to  take  effed  either 
in  default  of  the  preceding  limitation  taking  effed  at 
all,  or  by  way  of  remainder  after  it,  if  that  ihould 
take  effe&.  In  either  of  thbfe  cafes,  it  rauft  veft  at 
the  time  appointed  for  the  preceding  limitation  to  veft : 
fori  fhould  the  preceding  limitation  fail  of  taking 
eflfed j  the  fubfequent  one  will  then  veft  in*  poffeffion : 
ihould  the  preceding  take  effect,  the  fubfequent  one 
will  at  the  fame  time  veft  in  intereft  as  a  remainder 
upon  the  preceding  one,  and  then  become  liable  to 
the  fame  modes  of  deftruftion,  to  which  other  re- 
mainders of  the  fame  kind  are  fubjed. 


Brownfword 
T.  Edwards, 
2  Vef.  243. 


Soiithby  T. 
Stoncboufc, 
2  Vef.  610. 


§  6.  A  perfon  devifed  to  truftees  and  their  heirs,  to 
receive  the  rents  and  profits,  till  J.  B.  ihould  attaia 
(wenty-one ;  and  if  he  fhould  live  to  attain  the  b^i 
5^ge  of  twenty-one  or  have  iffue,  then  to  the  faid 
J.  B.  and  the  heirs  of  his  body.  9ut  if  the  faid  J.  B. 
fhould  happen  to  die  before  the  age  of  twenty-one, 
and  without  iflfue,  then  over.  Lord  Hardwickc^  con. 
fidering  the  word  and  as  ufed  for  ^r,  and  the  condi* 
tion  as  disjunftive  inftead  of  copulative,  decreed  that 
the  remainder  over  fhould  take  effeA,  upon-  the  ap* 
parent  intent  of  the  teftator,  that  it  fhould  take  place 
either  in  default  of  J.  B.*s  attaining  twenty  one,  or 
on  his  dying  without  iflfue. 

§  7.  A  married  woman  devifed  (in  purfuance  of  a 
power)  the  profits  of  her  eftate  to  her  hufband  for  his 
natural  life  j  and,  after  the  death  of  her  hufband  fhe 
bequeathed  the  faid  eftate  to  her  dear  children,  if  fhe 
fhould  leave  any  to  furvive  herj   but,  in  cafe  fhc 

.  ^  fhould 


fhbuld  leave  no  fucK  child  or  children,  nor  the  iflUe  of 
fuch  child  or  children,  and  after  the  deceafe  of  her 
dearhulband,  then  the  gave  and  bequeathed  th^  faid, 
aftates  to  her  friend  J.  H.  making  him  thereby  her. 
fole  heir  of  her  lad  will  and  teftameht,  in  default  of 
iflue  left  by  her,  and  after  the  death  of  her  :hulband^ 
At  the  time  of  making  this  will,  the  teftatrix  was  with 
child,  and  foon  after  had  a  daughter,  and  died. 

i 
Lord  Hardwicke  held,  that  the  child  took  an  eftate 
tail,  and  not  1  fee  ;  aind  that  the  devife  over' to  j.'H. 
was  a  vefted  remainder,  and  not  a  limitation  to  takb 
effed  only  on  the  event  of  the  teftatrix's  dying  with- 
out leaving  any  child,  or  the  iffue  of  any  living  at  her* 
deceafe.  He  faid  the  teftatiix  had  only  ^xpreflfed  the 
double  contingency,  whi^h  there  is  in  the  cafe  of 
every  limitation  in  remainder  ,  after  an  eftate  tail,  viz^ 
there  being  no  iffue  at  all,  or  fuch  iffue  dying  without 
iffue. 

§  8,  A  diftindion  muft,  however,  be- made  between 
iTales  of  this  nature,   and  the  cafe  where  a  teftsltor' 
devifW  to  &  his  fon  and  heir  ?  and,  if  he  died  before  Collinfon  t. 
-t^f^tyrone  and  without  iffue  of  his  body  then  livings  ^]^J^^*  ^ 
the  remainder  over,  ^c.    B.  furvived  the  twenty-one 
years  and  then  fold  the  lands  and  died  i  and  it  wa^ 
held  that  he  had  a  fee-fimple  immediately :  for  the 
eftate  tail  was  limited  to  arife  upon  a  contingency  fub-» 
fecjuent. 

S  g.  And  alfo,  where  a  perfba  deviied  lands  to  his  j  Ab.  Eq. 
wife  till  his  fon  came  of  age  i  and  then  that  his  fon  >'^'  P^*  ^* 

KK,4  ihould 
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ihould  have  the  land  to  him  and  his  heirs ;  and,  if  he 
died  without  iflue  before  his  laid  age,  then  to  his 
daughter  and  her  heirs.  This  was  held  to  be  a  good 
executory  devife  to  the  daughter,  if  the  condngenq 
happened ;  and  if  he  lived  to  twenty-one,  though  he 
after  died  without  iiTue,  or  left  iflue  though  he  died 
before  twenty-one,  yet  the  daughter  was  to  have  the 
land,  becaufe  he  was  to  die  without  ifTue  and  before 
twenty-one,  or  elfe  the  daughter  could  not  take. 


0 

Ante  1.  6. 


§  I  o.  It  is  obfervable  that,  in  the  two  laft  cafes, 
the  devife  to  the  fon  was  in  fee,  fo  as  not  to  admit  a 
regular  remainder  after  it*  Whereas,  in  that  of 
Brown/word  v.  Edwards^  the  firfl:  devife  was  in  tail, 
upon  which  Lord  HardwUke  laid  fo  much  ftrefs  as  to 
lay,  thac  had  the  devife  been  to  B*  and  his  heirs,  the 
conftrudion  he  gave  could  not,  he  believed,  be  made ; 
for,  where  there  was  fuch  a  contingent  limitation,  he 
did  not  know  that  the  court  had  changed  the  word 
heirs  into  heirs  of  the  body  to  make  it  fo  throughout. 


A  preceding 

Executory 
Limitation  is 
not  a  Condi- 
tion prece- 
dent. 
Tit.  i6.  c.  I. 

Scatter  wood 
V.  Edge. 


§  II.  It  has  been  obfcrved  in  a  former  title,  that, 
where  a  devife  is  made  upon  a  condition  annexed  Co  a 
preceding  eftate,  that  is,  where  it  is  made  after  a  pre* 
ceding  executory  or  contingent  limitation,  or  is  limited 
to  take  e£FeA  on  a  condition  annexed  to  any  preceding 
eftate ;  if  that  preceding  limitation  or  contingent  eftate 
never  fliould  arife  or  take  e£Feft,  the  remainder  over 
will  neverthelefs  take  place ;  the  firfl  eflate  being  con« 
iidered  only  as  a  preceding  limitation,  and  not  as  a 
precedhlg  condition,  to  give  efle£t  to  the  f6bfequent 
limitation. 

§  12.  AperfoB 
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§  I  a.  A  perfon  devifed  a  term  for  years  to  his  wife  Jon«»  ▼• 
for  life,  and  after  her  death  to  the  child  fhe  was  then   i  Ab,  £q.  * 
enfient  with ;  and  if  fuch  child  died  bdbre  it  came  to  '^5* 
twenty-one,  then  he  devifed  one-third  part  of  the  fame 
term  to  his  wife,  her  executors,  adminiftrators  aid 
afligns,    and  the  other  two-thirds  to  other  perfons. 
One  of  the  quellions  was,  whether  the  devife  to  the 
wife  of  one-third  part  of  the  term  was  good,  becaufe 
it  happened  fhe  was  not  enfient  at  all,  and  fo  the  con- 
tingency upon  which  the  devife  to  her  was  to  take 
place  never  happened;    and  Lord  Har court  held  it 
was  good* 

5  13.  A  cafe  arofe  in  the  King's  Bench  upon  the  Anflrewiy. 
fame  will;  and  Lord  Chief  JuiUce  L^^  delivered  the  iVef.4ii. 
opinion  of  the  court,  '^  That  the  limitation  over  was 
^'  good  ;  that  the  devife  to  the  infant  being  ineffedual 
^  was  out  of  the  cafe,  and  the  law  the  iame  whether 
^'  the  devife  immediately  preceding  the  limitation  over, 
^  was  originally  void,  or  became  fo  by  non-exiftence 
«'  or  non  entity  of  the  perfon  :  for  that  fince  the  law 
'^  allows  fuch  limitation  over,  it  allows  the  waiting 
•*  for  it ;  that  it  was  one  of  thofe  executory  limita- 
^'  tions,  which  depend  on  fome  contingency,  on  the 
^^  failure  of  a  preceding  limitation,  none  of  which 
^^  take  in  all  the  ways  of  fiuling,  but  ftill  it  was  the 
"  fame  thing." 

§  14.  This  refolution  was  upon  the  leafehold  part  Roe  ▼. 
of  the  eftates,  which  paffed  by  the  will ;  but  after-  "^^"^^^^tu^ 
wards  the  lame  point,  in  regard  to  the  freehold  lands,   ^  ^'^^-  '®7- 

•      r  t.^-n  f-i  ^..S  '^^tr,  1624. 

<ame  before  the  C*  B. }  which  court  was  of  opmion, 

that 
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that  the  event  of  no  child's '  being  born  Was  z  ufm 
^  omijfusj     concerning  vbich  no  diredion  was   given 

by  the  will ;  that  the  rule  was,  that  an  heir  at  law  u 
not  to  be  difinherited  but  by  exprefs  Words  or  necefiary 
implication ;  fo  that  upon  that  ground  the  devife  over, 
could  not  take  efFeft :  that  Andrews  t.  Fulham^  being 
a  determination  on  the  leafehold,  was  diftinguifhable ; 
that  the  plaintiff  there  had  affented  to  the  devife  over, 
and  fo  was  concluded ;  and  that  there  was  a  difference 
of  conftruftion  between  the  leafehold  and  frcehoM, 
Vecaufe  of  the  fiivour  fhewn  to  the  hdr  at  law. 

GuIHtctv.  S  ^5'  Upon  this  another  ejeftment  was  brought  in 

I  Wilf.  IOC.     B.  R.,  when  Lee  Ch.  J.  delivered  the  opinion  of  the 

court,  that  the  devife  over  was  to  be  confidered  as  a 
limitation  fubfequent ;  the  firft  as  a  preceding  linuta'^ 
tion  (not  a  conciUtion)  which,  whatever  way  it  was 
laid  out  of  the  cafe,  the  other  took  effed.  That  the 
true  conftru£Hon  of  the  will  was,  that  there  was  a 
good  devife  to  the  wife  for  life^  with  a  contingent  re^ 
maioder  to  the  child  in  fee,  with  a  devife  over,  which 
they  held  a  good  executory  devife,  as  it  was  to  com- 
mence within  twenty-one  years  after  a  Hfe  in  being; 
and  if  the  contingency  of  a  chik}-  never  happened, 
then  the  laft  remainder  was  to  take  effe&  upcHi  the 
death  of  the  wife ;  and  the  number  of  contingencies 
was  not  material,  if  they  were  all  to  happen  within 
a  life  in  being,  or  a  reafonable  time  afterwards. 

Avclynv,  ^  i5.  Serjeant  I7r//;7f£  devifed  his  real  eflate  to  his 

I.  Vcf!  4*0,      brother  Goddard  Urling  and  his  heirs^  oh  this  exprefe 

condition,  that  within  three  months  after  his  deceafe 

he 
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he  fhould  execute,  aad  deliver  to  his  trixftee,  a.  general 
releafe  of  all  demands,  ^^rhich  he  might  claim  on  his  . 
eftate  for  what  caufe  foever.  But  if  his  brother  fliould 
*  negleft  to  give  fuch  releafe,  the  faid  devife  to  him 
(hauld  be  null  and  void  to  all  intents ;  and  in  fuch 
cafe  he  devifed  it  to  Richard  Ward  his  heirs  and  aiBgns 
for  ever.  Goddard  Urling  died  in  the  lifetime  of  the 
teftaton 

It  was  decreed  that  the  devlie  over  fhould  take 
pkiqe  \  and  though  a  diftinfton  was  contended  for  be* 
tween  the  cafe  of  a  remainder  over,  after  an  executory 
particular^eft^Cte  only,  and  thofe  cafes  wherein  an  exe* 
cutory  devife.  was  introduced  after  a  difpofition  of  the 
i^hole  fee,  yet  Lord  Hardwicke  exploded  that  diilinc<* 
tionj»  as  he  did  not  find  (he  faid)  any  authority  to 
warrant  it, 

§  17.   It  feems  now  to  be  fettjlcd,  thai  whatever  LimitatioM 
number  of  limitations  there  may  be,  after  the  firft   ^^^^cntwj  ^^ 
e^cecuto^  devife  of  the  whole  interefl ;  any  one  of  Dc^jfe  oi  the 
them,  which  is  fo  limited  that  it  my  ft  take  eflfeft(i£  fomrtimes"  * 
at  all)  withiii  twenty-one  years  after  the  period  of  2^  S^^^* 
life  in  b?ing,  n;iax  be  gopd  in  eyent ;  if  no.  one  of  the 
preceding  executQj;y  limitations,  which  would  carry 
the  whole^  interefl,  happens  to  vefl.     But  when  once 
any  pr^ce^ng  executory  limitatipn.,  which  caities  the 
whole  interefl,  happens  to  take  pl^e,  that  inftant  all 
the  fubfe^uei;^  limitatioQ^s  become  void,  and  the  whok 
interefl.  is  then  become  veiled* 

V 

•-  . 

$  iS.  A  teem 
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Maflenburgh        5  ^  S*  ^  ^^^ ^  ^^^  jt^i^  was  afligned  to  truftees,  in 

V    Afh 

I  Vern.  234.    ^^^  ^^^  hufband  and  wife,    during  their  lives*  and 
3^4'  the  life  of  the  longer  liver  of  them ;    and  if  there 

Jhould  happen  to  be  ifiue  male  of  their  bodies,  living 
at  the  time  of  the  deceafe  of  the  furvivor  of  them, 
then  in  truft  that  the  eldeft  fon  of  that  marriage  ihould 
be  maintained  out  of  the  rents  and  profits  until  be 
attained  his  age  of  2 1  years,  and  then  the  whole  tenn 
to  be  afligned  to  him  ;  and  in  cafe  he  fhould  die  before 
the  age  of  2 1  years,  then  in  like  manner  to  the  fecond, 
third,  and  every  other  fon  of  that  marriage.  But,  ia 
cafe  there  (hould  be  no  fuch  ifTue  living  at  the  time  of 
the  deceafe  of  the  furvivor  of  the  huiband  and  wife, 
or  in  cafe  there  fhould  be  fuch  iflue,  and  they  fhould 
all  die  before  any  of  them  attained  the  age  of  2 1  years, 
theit  the  term  was  limited  to  Sir  William  Maffenburg. 

The  hufband  and  wife  died,  leaving  a  fon,*  who 
died  while  an  infant. 

Lord  Keeper  North  faid  that,  as  the  rules  of  Chan- 
cery, refpefting  the  limitations  of  trufls  of  terms  for 
years,  were  the  fame  with  thofe  by  which  executory 
devifes  of  terms  for  years  were  governed  at  law,  he 
would  have  the  opinion  of  the  judges  on  this  point. 

The  Judges  of  the  Court  of  Common  Pleas  having 
unanimouily  given  their  opinion,  that  the  contingent 
limitation  over  to  Sir  William  Majfenburgh  was  good, 
becaufe  it  mufl  happen  within  the  fpace  of  2 1  years 
after  a  life  in  being  :  the  Lord  Keeper  decreed  accord- 
ingly. 

§19.  Alice 
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§  19.  Alice  Higgins  demifed  the  premifes,   being  a   Higrinsv. 
term  for  999  years  to  truftees,  in  truft  for  herfelf  for  .  iP.Wms.9«. 
life }  remainder  to  H.  Higgins  her  fon,  and  Mary  his   ^'^*  ^*^* 
intended  wife ;  and  after  their  feveral  deceafes,  in  truft 
for  the  eldeft  fon  of  the  faid  H.  Higgins  by  the  faid 
Mary  Dowler,   in  tail ;   and,  for  default  of  iffue  of 
fuch  firft  begotten  fon,  for  all  and  every  the  other  fon 
and  fons  of  the  faid  Henry  Higgins  by  the  faid  Mary 
Dowler ;  and,  for  default  of  fuch  iflue  male  of  the 
faid  Henry  Higgins  by  the  f^iid  Mary  Dowler ^  then  in 
truft  for  all  and  every  the  daughters.     There  never 
was  a  fon  of  the  faid  marriage,  but  there  was  a  daugh- 
ter ;  and,  the  huft)and  and  wife  being  both  dead,  it* 
was  objefted,  that  the  limitation  of  the  truft  to  ihe 
daughter  was  void,  it  being  after  a  limitation  in  tail  to  the 
fons,  which,  in  cafe  of  a  term,  was  not  to  be  allowed. 

Lord  Chancellor  Cowper  faid,  there  was  a  diverfity 
where  the  limitation  in  tail  had  vefted :  for  there,  it 
jnuft  be  admitted,  the  remainder  over  would  be  void. 
But,  as  in  this  cafe  there  never  was  a  fon,  the  remain- 
der to  the  daughter  was  good  :  and  it  was  no  more 
than  the  limitation  of  the  truft  of  a  term  two  ways,  viz. 
if  there  be  a  fon  by  the  marriage,  then  the  limitation . 
is  to  that  fon.  But,  if  there  be  no  fon  of  the  mar^ 
rirge,  but  a  daughter,  then  to  that  daughter;  and 
this  was  not  too  remote  a  contingency,  becaufe  confined 
to  a  life  in  being.   . 

5  20.  Dorothy  Lennardj  being  pofTeffed  of  lands  in    StanUy  ▼. 

T       •      I 

the  county  of  Surry  for  the  refidue  of  a  term  of  500    2  P.^Vms. 
years,  devifed  them  to  a  truftee,  in  truft  to  permit  her   ^^^' 

ti  nephew 
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nq>hew  Francis  Leighy  and  his  afiigns,  to  receive 
all  the  rents  and  profits  of  the  premifes  for  fa 
long  as  he  fhould  live,  and,  after  his  deceafe,  to  the 
ufe  of  his  firft  fon  and  the  heirs  male  of  his  body,  and 
in  defaiult  thereof,  to  the  ufe  of  his  fecond  and  other 
fons  in  the  fame  manner ;  and,  in  default  of  fuch  iflbe, 
to  the  ufe  of  the  daughter  and  daughters  of  Frands 
Leigh ;  or,  in  cafe  of  their  death  before  the  age  of 
21,  or  marriage,  then  to  the  ufe  oi  Edward  Stankf 
for  the  then  refidue  of  the  term* 

Francis  Leigh  died  without  iflfue  ;  and  the  queftion 
was.  Whether  the  limitation  of  the  term  to  Ed^^atd 
Stanley  was  good  ? 

.  Sir  Jo/eph  Jekyll  M.  R,  faid,  he  did  not  think  fhis 
limitation  tended  to  a  perpetuity*  Such  a  limitation  o£ 
an  eftate  in  fee-fimpte  would  have  been  good  ;  and  yet 
that  would  have  gone  farther  towards  a  perpetuity : 
for  the  fons,  though  not  in  ejfe^  muft  all  have  takeff 
one  after  another ;  and  none  of  them  could  have  bar* 
•  red  the  remainder  but  by  a  recovery,  which  requires 
time :  Whereas,  in  this  cafe,  the  firft  fon  would,  upon 
his  birth,  have  had  the  whole  refidue  of  the  term,  fub- 
TJt.  8.  c.  2.     je£k  to  the  precedent  intereft,  vefted  in  him ;  and  it 

f«  iS 

could  never  have  gone  over  to  any  remabder,  if  he 
had  died  under  age ;  but  his  executors  c^  adi^iniftra- 
tors  would  have  had  it,  who  could  b^e  aliened  ol 
afligned  it  immediately. 

It  was  4€creed  that  the  limitation  over  was  good* 

-      •    *         •        — 

.  S  21.  lo 
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.  §  2 1<  In  the  cafe  of  Stephens  v.  Stephens ^  the  cer-  Ants, 
tificate  of  the  Judges,  after  ftating  that  the  devife  of 
the  firft ,  fon  of  Mary  Stephens^  who  fliould  attain^the 
age  of  a  1  years,  was  good,  goes  on  in  thefe  words  : 
The  confequence  whereof  is,  that  all  the  fubfequent 
limitatipns  will  be  good.  The  eftate  will  vefl  in 
"  Thomas  J  the  fon  now  living,  when  he  fhall  attain 
^\  the  age  of  2 1  years,  in  tail  male,  according  to  the 
•*  claufe  direSing  the  order  of  fuccefSon  between  the 
'•  fons  to  be  bom.  If  Thomas^  the  fon  now  living, 
*^  fhould  happen  to  die  before  his  age  of  2 1  years,  anct 
"  the  teftator's  daughter  Dame  Mary  Stephens  flioulci 
"  have  any  other  fon  by  Sir  Thomas  Stephens j  then  th^ 
"'  eftate  will  go  over  to  him,  when  he  Ihall  attain  his 
•<  age  of  2 1  years,  in  like  manner  as  it  would  have 
**  Vetted  in  Thomas,  If  Thomas  the  fon  fhould  die 
before  the  age  of  2 1  years,  and  Dame  Mary  fhould 
have  no  other  fon  by  Sir  Thomas  Stephens^  who 
^*  fhould  attain  his  age  of  2 1  years,  then  his  ettate 
"  will  go  over  to  Sarah  the  daughter,  and  all  thel » 
"  other  daughters  of  the  faid  Dame  Mary  by  Sir  Tho^ 
*^  tnas^  as  tenants  in  common  in  tail,  with  remainder 
"  over  to  Richard  Stephens  the  teftator's  'brother  in 
^^  fee.  But,  in  cafe  Thomas  the  fon  fhould  die  before 
^^  the  age  of  21,  and  Sarah  the  daughter  fhould  then 
f^  be  dead  without  iifue,  and  there  fhould  be  no  other 
**  fon  of  Dame  Mary^  who  fhould  attain  the  age  of 
**  2 1  years,  or  any  other  daughter  hereafter, '  bom  df 
'*  their  bodies,  then  the  ettate  will  go  to  the  faid  Sbr 
*^  Richard  Stephens^  by  virtue  of  the  laft  remainder 
*'  to  him  in  fee.*' 


cc 
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§  22.  In  the  foregoing  cafes  it  is  obfervabk,  that 
wherever  a  preceding  executory  limitation  carried  die 
whole  interefty  a  fubfequent  limitation  was  not  con^ 
fidered  as  a  limitation  upon  the  preceding,  and  to  take' 
effed  after  ir,  but  as  an  alternative  fubftituted  in  its 
room,  and  to  cake  effe&  only  in  cafe  the  preceding 
one  fliould  fail,  and  never  take  efied  at  all :  and, 
where  a  preceding  executory  Umitation  did  not  carry 
the  whole  intereft,  a  fubfequent  one  was  confidered 
either  as  becoming  veiled  in  intereft  as  a  remainder 
expe£bnt  on  the  preceding  eftate,  as  foon  as  that  took 
effedy  or  elfe  as  taking  effed  in  pofFeilion  at  ;the  dme 
limited  for  the  preceding  eflate  to  veil,  in  cafe  that 
preceding  one  failed  of  taking  effed  :  fo  that,  in  either 
cafe  it  follows,  that,  if  the  preceding  limitation  was 
not  too  remote  in  its  creation,  the  fubfequent  one  could 
not  be  fo,  being  to  take  effed  at  the  time  limited  for 
the  firft,  or  elfe  not  at  all.  It  was  therefore  neceflary 
to  diftinguifli  between  inftances  of  this  kind,  and  thofe 
cafes  wherein,  either  the  preceding  limitation  is  not 
executory  but  vefted,  or  there  is  no  preceding  limita* 
tion  at  all :  for,  in  either  of  fuch  cafes,  the  future 
limitation  cannot  be  merely  an  alternative,  but  is  ab- 
folutely  limited  to  take  effed  feither  after  the  expira- 
tion of  the  preceding  Umitation ;  or  elfe,  if  there  be 
no  preceding  limitation,  upon  the  happening  of  fome 
future  event.  And,  therefore,  if  the  expiration  of 
that  preceding  limitation  be  of  too  remote  a  nature, 
the  future  limitation  is  void  in  its  creation,  and  no  fub- 
fequent accident  can  make  it  good ;  becaufe  it,  is  not^ 
as  in  the  former  cafes^  limited  to  take  effe£l,  or  to  fail 
upon  the  event  of  a  cpntingency,  which  mufl  be  deter- 
mined 
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tniaed  one  way  or  other  within  the  period  allowed  by 
law  for  the  veiling  of  an  executory  devife,  but  is  lU 
xnited  abfolutely  tp  take  efied  on  an  event  which  may 
not  happen  within  fuch  a  period4 

§2^.  Thus,  although  in  the  cafe  of  a  devife  of  Sabbartonn 

^      ^  v*  Sibaarton, 

lands  in  fee  to  the  nrft  fon  of  ^.,  who  Oiall  attain  the   Forrcil  24J. 

^geof  21,  and  in  default  of  fuch  iifue  remainder  to 

B  in  fee,  fuch  a  limitation  would  fail  or  take  effed^ 

according  as  the  firft  limitation  fhould  veft  or  not. 

Yet,  if  a  devife  be  to  the  heirs  male  of  the  body  of  C, 

and  in  default  of  fuCh  iffue,  remainder  to  D.  in  tail^ 

here,  if  we  fappofe  the  firft  limitation  void,  the  fubfe* 

quent  one  is  an  abfolute  future  limitation,  to  take 

effcft  after  a  dying* without  iffue;  and,  therefore,  though 

no  heirs  male  of  the  body  of  C  fhould  ever  exifl,  fuch 

event  will  not  make  good  the  limitation  to  Z).,  Which 

was  too  remote  in  its  creation,  and  could  not  be  con<- 

iidered,  as  in  the  former  cafe,  merely  as  an  altema*    2  Bur.  878. 

tive  tp  a  preceding  limitation^  and  which  muft  veft  at 

the  tixae  limited  for  that  preceding  oiie  to  veft,  or  elfe 

not  at  alL 

S  i4.  It  has  been  ftated  that,  whenever  a  contmgent  A  Llmita- 

limitation  is  preceded  by  a  freehold  capable  of  fupport-  w^or^rin^ally 

ing  it,  it  is  conftrued  a  contingent  remainder,  and  not  s*  coniingcnt 

an  aecutory  devife.    But  it  is  poffible^  that  the  free-  may  take 

bpld  fo  limited  may,  by;a  fubfequent  accident,  become  ^^e^t^^rl^ 

Incapable  of  ever  taking  effed  at  all ;  as,  by  the  death  l>«:vitc 

cf  the  firft  devifee  in  the  teftator's  lifetime,  in  which  Dcv.  49a/  j 
cafe^  the  fubfequent  limitation,  if  the  contingency  has 
not  dttn  happeii«d,  will  be  in  the  fame  couditioa  at 

W  VL  LI  the 
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the  teftator's  death,  that  is,  at  the  time  when  the  wili 
18  to  take  effe£t,  as  if  it  had  been  limited  without  any 
preceding  freehold.  Now,  in  this  cafe  it  has  beea 
held,  that,  where  fuch  fubfequent  limitation  could  not 
veil  at  the  teflator's  death,  it  fhould  enure  as  an  exe- 
cutory devife,  rather  than  fail  for  want  of  that  preced- 
ing freehold,  which  had  never  taken  effed. 

Hopkins  ▼.  §25*  ^T.  Hopkins  derifed  his  real  eftate  to  truflees 

¥ontti±±.       ^^^  ^^^^^  heirs,  to  the  ufe  of  them  and  their  heirs^  in 

truft  for  Samuel  Hopkins  for  life  ;  and,  from  and  after 
his  deceafe,  in  truft  for  the  firft  and  every  other  fon 
of  the  fald  Samuel^  and  the  heirs  male  of  the  body  of 
every  fuch  fon ;  and  for^want  of  fuch  iifue,  in  cafe 
John  Hopkins  (the  father  of  Samuel  Hopkins^  (hould 
have  any  other  fon  or  fons  of  his  body,  then  in  truft 
for  all  and  eveiy  fuch  fon  and  fons  refpedUvely  and 
fucceffively,  for  their  refpeftive  lives,  with  the  like  re- 
mainders to  their  feveral  fons,  with  the  like  remainders 
to  the  heirs  male  of  the  body  of  every  fuch  fon,  as 
before  limited  to  tlie  iflfue  male  of  the  faid  Samuel  Hop- 
kins  ;  and  for  want  of  fuch  ifTue,  in  truft  for  the  fiift 
and  every  other  fon  of  the  body  of  Sarabj  (the*  faid 
jfo/jn  Hopkins^ s  eldeft  daughter)  lawfully  to  be  b^otten, 
with  like  remainders  to  the  fons  of  John  Hopkins^s 
•  other  daughters ,  and  for  want  of  fuch  iifue,  then  in  truft 
*  for  the  firft  and  every  other  fon  of  his  coufin  Ann  Dare^ 
lawfully  to  be  begotten,  with  like  remainders  to  the 
heirs  male  of  the  body  of  every  ftich  fon  of  the  faid 
J7jn  Dare ;  and  for  default  of Tuch  iffue,  then  in  trufl 
for  his  own  right  heirs  for  ever.  .      -• 

s  • 

•   -^  Samuel 
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Samuel  Hopkins  died  in  the  teftator's  lifetime,  with* 
but  iflue ;  and,  fome  time  after,  the  teftator  died* 
Nor  had  John  Hopkins  any  other  fon,  nor  were  any  of 
the  other  remainder-men  in  ejfe  at  the  tellator's  deathj 
except  a  fon  of  Ar.n  Dare^s^ 

Lord  Talbot. — **  Two  quellions  have  been  made 
"  upon  this  will*  The  firft  is,  whether  this  limitation 
^*  to  the  firft  and  every  other  fon  of  John  Hopkins  can 
"  now  take  elFeft  as  an  executory  devifc  ?  Or,  whe- 
"  ther  it  fliall  be  taken  as  a  contingent  remainder, 
**  and,  confequently,  void  For  want  of  a  particular 
^  *  eftate  to  fupport  it  by  reafon  of  Samuel^  death  in 
the  teftator's  lifetime  j  and  that.J^^''  Hopkins  had  no 
fon  in  fjji  at  the  teftator*s  death,  when  the  iremain-' 
der  might  veft  ^  As  to  the  firft,  I  think  it  impof- 
fible  to  cite  any  authorities  in  point :  none  have  been 
'^  cited.  It  feems  to  be  allowed,  that  if  things  had 
**  ftood  as  they  did  at  the  time  of  making  the  will| 
*'  the  limitation  in  qucftion  would  have  been  a  re* 
mainder,  by  reafon  of  SamuePs  t&ztt^  which  would 
have  fupported  it.  So  is  the  cafe  oi  Purefoy  v*  Ro*  ^^^^  ^  ^^^ 
gers  ':  and  limitations  of  this  kind  are  ^ever  con-  f.  ?• 
**  ftrued  to  be  executory  devifes,  but  whert  they 
'^  cannot  take  tffed  as  remainders.  So,  on  the  other 
**  hand,  it  is  likewife  clear>  that,  had  there  been  no 
•*  fuch  limitations  to  Samuel  and  'his  fons>  the  limita^^ 
*•  tion  riiuft  have  been  a  good  c«icutory  detife>  there 
being  no  antecedent  eftate  to  fupport  it ;  and,  con«> 
fequently,  not  able  to  enure  as  a  remainder:  lb 
**  that  it  muft  be  the  intervening  accident  of  Samuefs 
*^  death  in  the  teftator's  lifetime,  upon  which  this 

Lit  *^  p<mit 
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•*  point  miift  depend.  And,  as  to  that,  I  am  of  opi- 
*'  nion,  that  the  time  of  making  the  will  is  principaHy 
**  to  be  regarded,  in  refpefl:  to  the  tcftator's  intent. 
'  **  And  if,  in  this  cafe,  we  conlidcr  it  as  an  executory 
"  devife,  the  intent  will  te  fervcd  in  cafe  Jobn  Hop^ 
**  kins  ha'i  a  fecpnd  fon  :  but,  if  it  is  taken  as  a  re- 
**  mainder,  the  intent  plainly  appealing  that  a  fecond 
fon  of  John  Hopkins  fliould  take,  is  quite  deftroyed, 
there  being  nn  precedent  eflate  to  fupport  it  as  a  re- 
mainder. The  very  being  of  cxccuiory  devifes 
*'-fhcws  a  ftrong  inclination,  both  in  courts  of  law 
**  and  of  equity,  to  fupport  the  teftator's  intent  as  far 
**  as  poflible:  ami,  though  ihcy  be  not  of  antient 
•'  date,  yet  they  are  of  the  fiime  nature  with  fpring- 
*^  ing  ufes,  which  are  as  old  as  ufes  themfelvc»5.  I  can 
*'  fee  no  difference  between  this  cafe  and  the  others  of 
**  a  like  nature,  that  have  been  adjudged  :  and  if  fuch 
*'  a  conftruftion  may  be  made  confiftently  with  the 
*'  lules.of  law,  and  agreeable  to  the  teftatcr's  intent, 
*'  it  would  be  very  hard  not  to  fuffer  it  to  prevail.  In 
Antech.  i8.  "  Payh  cafe,  had  the  teftator  lived  to  Michaelmas^ 
■  ^'  **  the  limitation  had  been  a  remainder.     And  if  a  rc- 

*•  mainder  in  its  fix  11  creation  does,  by  any  fubfecjuent 
**  accident,  become  an  executory  devife,  why  fhould 
*•  it  not  be  good  here ;  upon  the  authority  of  that 
**  cafe,  where,  by  the  teftator's  death  before  MicbaeU 
*'  mas^  what  would  otherwiie  have  been  a  remainder, 
**  was^held  to  be  good  by  way  of  executory  devife. 
**  I  think  that,  in  this  cafe,  tl;e  limitation  would  opc- 
•'  rate  as  an  executory  devife,-  if  it  was  of  a  legal 
"  cflate';  and,  therefore,  fiiall  do  fo  as  a  truft,  the 
*'  rules  being  the  fame.** 

I  §26.  Soon 
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S  26.  Soon  after  the  above  decree  was  made,  yohn,  i  Vcf.  269. 
Hopkins  had  iffue  William  Hopkins  a  fecond  fon,  upon  "  ^  5  ** 
which  it  was  held,  that  the  executory  devife  having 
thereby  once  vetted,  the  fubfcquent  limitations  there- 
upon became  contingent  remainders.  And  though 
fuch  fon  afterwards  died  before  the  fubfequcnt  limita- 
tions veiled,  yet  were  they  not  deftroyed ;.  becaufe  it 
was  held  that  the  inheritance  veiled  in  the  truftces  was 
as  fufficient  to  fupport  them,  as  if  there  had  been  eftates 
limited  for  that  particular  purpofe. 

§  27.  In  the  cafe  of  Siephem  v.  Stephens^   it  was   Ante  ch.  17. 
held,  that  till  the  eftate  became  veiled  in  fome  one  of    *  *^' 
his  grandfons,  who  attained  21,  the  limitations  over 
10  the  daughters  of  his  daughters  muft  have  been  exe- 
cutory devifes.     But,  as  foon  as  ever  the  eftate  fliould 
Become  veftcd  in  a  fon,  then  thofe  fubfequent  limita- 
tions muft  of  courfe  take  efFe£l,  as  vefted  remainders   Brownfword 
upon  the  preceding  eftate  tail  in  fuch  fon.  ""•  Edwards. 


Ante* 


5  28.  But  when  a  preceding  freehold  has   once 


vefted,  Mr.  Feame  fays,  no  fubfequent  accident  will  Kx.  Dcv, 
make  a  contingent  remainder  enure  as  an  executory 
devife:  this  being  a  direft  confequence  of  the  rule 
above  ftated,  that,  wherever  a  devife  may  be  conftrued 
a  contingent  remainder,  it  mall  never  be  confidered 
as  an  executory  devife. 

S  ^0.  It  has  been  held  that,  where  an  executory  p»flin^ion 

,      ,      ,     ^  between  cxc- 

devife  is  limited  per  verba  de  prafenii^  that  is,  where   cutory  Dc- 
the  devifee  is  mentioned  as  a  perfon  in  prefent  exiftence,   J^  ^de^prije7ti^ 
jmd  the  commencement  of  the  eftate  devifed  is  not  ^^^per^^erha 

exprefsly  deferred  to  a  future  period,  there  the  devifee  Feamc  E^. 

LI  3  muft  ^'^-5^3. 
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mud  be  a  perfon  capable  at  the  death  of  the  devifor  ) 
otherwife  the  devife  will  be  void*  As,  if  one  devife 
immediately  to  the  heir  of  7, 5.,  and  7t  S.  is  living  at 
the  death  of  the  teftator,  it  is  faid  the  devife  (hall  not 
I  Silk.  %t6.     be  conllrued  an  executory  devife,  and,  therefore,  muft 

be  void  \  but  that,  if  it  were  to  the  heir  of  J.  S.  after 
the  death  of  7.  S.,  that  would  be  clearly  good  as  aa 
executory  devife,  bccaufe  a  future  time  is  mentioned, 

-.    ^  ^  'JO.  So  it  has  been  faid,  that  a  devife  to  the  firJV 

Id.  lag.  ^  *^ 

fon  of  J.9  having  none  at  the  time,  is  void  :  but,  if  it 

m 

were  to  the  firft  fon  of  v^.,  when  he  fhall  have  one,  it 
T.IU7xn&3.   will  be  good.     Though  Lord  Chief  Juftico  i?r/^^OTii« 

faid,  that  a  devife  to  J.  S,  for  15  years,  remainder  to 
the  right  heirs  of  J.  Z).,  is  not  good  :  but  that  a  devife 
to  one  for  15  years,  remainder  to  the  firfl  fon  of^J.D.^ 
h  good  ;  becaufe  the  devifor  takes  notice  th?it  ^.  has 
no  fon,  and  intends  a  future  a^»  ' 

AtLtt  ch.  18.  §  :ti*  It  has  been  alread  dated,  that  a  devife  to  an 
FearncEx.  infant/^  ventre  tn^tris,  is  good:  and  in  the  cafe  of 
4>ty.  50^        Guliver  v.  Wickeit^  the  Court  held,  that  the  Umitatioa 

to  the  child,  of  which  the  v^rife  wa$  fuppofed  to  be 
enf.enf^  if  there  had  been  no  devife  to  the  wife  for  life, 
being  infuturo^  wpul4  have  been  a  good  ^i;ecutory 
device, 

^.    J  §  31.  In  the  cafe  of  Cha^m(m  v.  BHJfet^  Lord  Tatbot 

C  \^  held,  that  the  devife  to  the  unborn  chUdr^  of  th^ 

tuo^Tw^lf.'  teftator's  gr?indfon,  (though  made  per  verba  de  pra^ 

225.  Harris  fentf)y  fhould  take  effefl:  as  an  executory  devife ;  the 

4  Bijr,  2157.  ipt^iition  bein^  clearly  future. 
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S  33»  Mr,  Fearne  concludes  his  obfervations  on  this  Ex.Dcv.  3 10. 
fubjed  by  fayingy  that,  whatever  force  is  to  be  allowed 
to  the  diftin&ion  between  executory  limitations  per 
verba  deprafenii^  and  per  verba  defuturo^  it  can  only 
aflFeS  thofe  cafes  where  there  is  not  the  lead  circum- 
ftance,  from  which  to  coUcft  the  teftator's  contempla^ 
tion  or  intention  of  any  thing  elfe,  than  an  immediate 
dcvifc  totake  effcQ:  m/r^;2//.  •       • 

• 

S  34.  ,Wbere  there  is  an  executory  devife  of  a  real   The  FrcehoU 
cft^te,  and  the  freehold  is  not  in  the  mean  time  dit    ih/mcaa-  *" 
pofed  of,  the  freehold  and  inheritance  defcend  to  the   time,  to  the 
teitator's  h^  at  law. 

5  35.  Thus,  in  Paf%  cafe,  which  has  been  already    Ante  cK  18^ 
ftated,  it  was  held  that  the  freehold  and  fee-fimple  der    '  ^* 
fcended  to  the  heir  at  law.     So,  in  Clarke  v,  Smth^   Id*  f.  3. 
the  eftate  was  held  to  have  defcended  to  the  heir  at 
law,  and  continued  in  him  for  fix  months. 

S  36,  In  the  cafe  of  Gere  and  Gore  it  was  held,  that   Ante  ch.  i«.  J"* 
the  freehold  defcended  to  the  heir  at  law,  till  Thomas   ^'  }^\^     -.^ 

Core  had  a  fon.  Hay  ward  v. 

Stilliiigflctti 
1  Atk.  423. 

S  37.  Where  there  is  a  preceding  eftate  limited,  with    y^^d  alfo  the 
aijL  executory  devife  over  of  the  real  eftate,  the  inter-   intermediate    . 

..  i        ,  1       ,  .       .  n    .  ^     Profit*..        * 

mediate  profits,  between  the  determinaaon  of  the  firft 
e^ate  and  the  vefting  of  the  limitation  ever,  will  go 
to  the  heir  at  law,  if  not  otherwife  difpofed  of. 

S  38.  Thus,  in  the  cafe  of  Hopkins  v.  Hopkins^  it   Ante  f.  25. 
was  decreed  that,  till  John  Hc^kins  had  a  fon,  the  rents 

L 1 4  and 


' 


and  profits  fliould  goto  the  heir  at  feWof  the  tei&tftr: 
and  afrerwatds  a  fon  being  bom  to  John  Hopkins;  up<nf 
the  death  of  that  fon,  it  was  de'creeif,  Aat  the  Tcntf 
and  profits  ihould  belong  to  thfe  hdr,  till  ibme  oifiief 
perfon  fliould  become  entitled,  imdef  the  litmtaiionf 
m  the  will. 

Bollock  T.  J  jQ.  A  teftator  devlfed  his  real  eftatcf  to  trufte«; 

a  V^/;ai«      ^^^  willed  that  the  firfl  fon  of  yebn  Stones^  whoi  be 

came  to  2 1 ,  fhould  hate  it,  a&d  his  heirs  for  ever } 
and  that  he  fliouJd  be  well  educated*  jQbn  Stones  had 
no  fon  when  tli^  tcilator  diedt 

Lord  Hardwkh  faid,  this  was  a  good  executory 
dcvife  to  the  firfl  fon  of  John  Stones y  when  he  attained 
91.  '  And,  ;is  to  the  rents  and  profits  in  the  mean 
time,  where  there  is  an  ej:ecutory  devife,  vihetheir  of 
ft  legal  or  a  trufl  eft  ate,  the  rents  and  profits  go  to  tlvi 
heir  at  law  j  becaufc  the  legal  eftate  in  the  <sne  cafei 
or  the  truft  in  the  other,  defcends  in  the  inean  tipae 
to  the  heir  at  law.  But  this  intermediate  intereft,  or 
benefit  artfmg  to  the  heir  at  Ijw,  would  determine 
when  John  Stones  had  a  fon ;  for  that  fon's  ?ducatidxi 
muit  come  out  of  the  rents  and  pro^ts^ 

X  D«vir<f  of  §  40,  But  a  devife  of  all  the  reft  and  refidue  of  &o 
wiil  paf«  fuch  real  eftate  will  pafs,  as  well  the  profits  from  the  tc(bfr 
FjoHw,  ^Qjig  death  to  the  time  of  the  eftate's  vefting,  as  t&olS 

from  the  determination  pf  the  firft  tftate,  to  the  vcflSng 

of  »  fubfetjuent  onct 
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^  41.  fa  the  cafe  of  Stephens  v.  Sieph^fisy  h  was  de-  Antf  cB.  17, 
itrcid  by  the  stdvfcc  of  the  Judges,  that  the  interme-  ^  ^''^ 
dBccte  profits  paffed  to  Sir  kichatd  Stephens  hy  force  of 
^e  relid\iafry  devife^  as  an  intcreft  in  the  real  eftate 
not  6tha'\;^ifc  difpofed  of* 

§  42,  A  teftator  devifed  all  the  reft  and  refiduc  of  Ro^rtr. 
fciff  real  and  perfonal  eftate,  of  what  nature  01^  k&id   |  y^f  *  3^^ 
foevcr,  to  fuch  child  or  children  as  his  daughter  ffiould 
have;     It  was  held  that  the  profits,  from  the  teftatoPs 
death  to  the  bfrth  of  a  child  of  his  daughter,  ftiould 
pafs  under  thiy  devife. 

§  43*  It  was  formerly  held,  that  contingent  eftates,   Executory 
fai  lands  of  freehold,  were  not  devifable ;  but  it  has   denfabte* 
^een  already  ftated,  that  the  law  is  now  dtered  in  this   ^"^^  ^  *• 
reJpeft}  and,  therefore,  executory  eftates,  and  poffiv 
Hlities  accompanied  with  an  intereft,  which  would  be 
defcendible  to  the  heir  of  the  objeft  of  them,  dying 
before  the  contingent  event,  on  which  the  vefting  of 
the  estate  depended,  »re  d^vifibk* 

5  44.  Executory  Iiiterefts  in  terms  for  years,  were 
stlways  held  to  b^  devifablct 

%  45,  A  perfon,  poiJeffed  of  a  term  m  Tahds,  de-  VefBy  r. 
vifed  the  fame  after  his  wife's  death  to  his  fon.    The  ?oiEf'  >. 
fpii  ihadct  his  Ttrill,  »nd  thereby  gave  the  lands,  devifed 
to  him  by  his  /^thdr's  will,  tp  Ae  plaintiffs ;  and  dJed 
te  his  niotherV  lifetime.    Th«  Lord  Keeper  decreed 
the  lands  to  be  enjoyed  by  the  platntip,  accord&ig  to 

^e  viU  pf  tb?  (oQ» 

5  4^.  A, 
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Wind  V.  §  46.  A.  dcvifed  a  term  for  years  to  B.  for  life,  re- 

jV.Wmj7i.    niaindcrtoC.     C.  in  the  lifetime  of  B.  dcvifed  thii 

remainder.  Decreed  that  the  devifc  was  good,  and 
amounted  to  Cs.  declaring  by  his  will,  that  his  exe- 
cutor fhould  ftand  poffeffed  of  the  term  in  truft  for  the 
devifce, 

.  And  afllgH-  S  47-  At  common  law,  a  poffihility  was  held  not  ta 

be  afUgnable,   although  in  certain  cafes  it  might  be 
.    releafed  :  but  the  Court  of  Chancery  has,  in  many  in- 
ftances,  determined,  that  a  poilibility  of  a  term  for 
years  is  ailignable» 

TliimpIatK}  T.  §  48.  A  teAator,  pefleiTed  of  a  terra  for  looo  yean, 
a fS!I'o.   <^*^vifcd  it  to  B.  for  50  years,  if  he  fhould  fo  long  Kt«, 

and,  after  her  deceafe,  to  C,  and  died.  C  ailigned 
it  to  p.  during  the  life  of  J?. :  and  this  ailignmeiit  was 
held  good. 

Tlif obaldft  ▼.  S  49*  A  teftator  devifed  his  term  to  his  wife  for  life, 
^v^Vir  remainder  to  his  fon and  daughter.     The  daughter  an4 

6p8«  her  hufband,  in  the  lifetime  of  the  wife,  afligned  over 

their  moiety ;  and,  after  the  death  of  their  brother, 
Vide  WrigKt  they  afligned  over  the  other  moiety,  the  mother  being 
i'  VcL  409.       ft iU  alive.   This  affignment  was  eftabliflied  in  Chancery, 

and  alfo  by  the  Houfe  pf  Lords* 

May  be  paflld       S  5^*  Executory  interefts,  or  poflibilities  in  lands  of 

by  Fine.  inheritance,  may  be  pafled  at  law  by  fine,  by  way 

Tit.tc.G.j2.  of  eftoppel}  of^high,  ap  ^account  has  been  already 

•'  ••  given, 

S  5-^  An 
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C  51.  An  executory  intcreft,  whether  in  cftatcs  of  D«fcendjblc 
Inheritance,  or  terms  for  years,  is  defcendible  and   fiblc  to  H^*** 
tranfmiffible  to  the  heirs  or  executors  of  the  dcvifee,   *"j,,    *^ 
where  fuch  dcvifee  dies  before  the  contingency  happens : 
and,  if  not  difpofed  of  before,  will  veft  in  fuch  heirs 
or  executors  when  the  contingency  happens* 

» 
5  52.  A  teftator  devifed  to  A.  and  his  heirs;  and^   GuroellT. 

if  he  died  before  2 1 ,  then  to  B.  and  his  heu^.     A.   g  y „, '  ^|^ 

died  before  %n  but  J?,  died  before  him.     The  quef-    n*.  WiB« 

tion  was,  whether  B.*%  heirs  (hould  take  ?    And  the 

Court  held  clearly  that,  though  B^  died  in  the  life  of 

A.y  yet  his  heirs  might  well  take  under  the  executory 

devife :  for  that  fuch  a  devife  was  not  to^  be  coniidered 

ar  a  mere  poilibility,  but  as  an  interefl,  of  the  famo 

nature  as  a  contingent  remainder,  and,  coftfequently, 

tr^nfmiilible, 

5  5:.  George  Paynfer  devifed  freehold  and  copy-  GoodHglit 
hold  meffuages  to  his  fon  George  Paynter^  his  heh-s  and  ^  w»lt  Rqu 
affigns  for  ever :  but  if  he  (hould  happen  to  die  before  ^9* 
he  attained  his  age  of  1 1  years,  leaving  no  iflue  living 
at  the  time  of  his  death,  then  he  devifed  the  (aid  pre-i 
mifes  to  his  mother  Catherine  Paynter^  her  heirs  and 
affigns  for  ever.     After  the  deccafe  of  the  teftator^ 
his  mother  Catherine  Paynter  died  in  the  lifetime  of 
George  Paynter  the  fon,   who  afterwards  died  under 
age,  and  without  ifiue. 

• 

The  queftion  was,  whether  this  executory  devife  de. 
fcendcd  to  the  heir  of  Catherine  Paynter  ?  And  it  wan 
4^t«rmined,  thc^t  the  lands  veiled  in  the  heir  at  Uw  of 

Catherine 


1 


^4 
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Garth  ▼• 
C<»iton, 
Tit.  16.  c.  7. 
f.  34. 
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Catherine  Pdynter^  upon  the  happening  of  the  con- 
tingency, vix.^  upon  the  dcccafe  of  Georie  Painter 
under  age,  and  without  ifTue. 

5  54.  In  cafes  of  contingent  or  executory  interefts, 
the  Court  of  Chancery  will  interfere  in  behalf  of  the 
perfons  entitled  to  fuch  interefts,  to  prevent  unreafon- 
able  vnAt  being  committed  by  the  tenants  in  pofleflion. 

$  55.  It  has  been  determined  in  a  late  cafe,  that  a 
fedator  may  dire£):  the  rents  and  profits  of  an  eftate, 
whereof  an  executory  devife  is  made,  to  accuniufattd 
tiH  the  tittle  when  fuch  eftatc  becomes  vetted.  And 
Aat  the  doftrine  of  executory  dcvifes,  as  to  the  time 
Ifrhen  they  miift  vcfi,  was  applicable  to  a  truft  of 
accumulation. 


Thdluflbn  ▼. 

InrOodrOTD^ 

4VcfJttn. 


5  $6.  Peter  Tbellujin  being  feifed  of  very  confider* 
abk  rell  eib[tes»  and  of  a  very  large  perfonal  ettalc, 
ifid  having  three  fons,  Peter  Ifaac  Thellnffon^  George 
Wodeyird  TbeUufm^  and  Charles  Theliuffhn^  deviled  all 
his  rdaoots,  meifuages,  lands,  tenements,  and  heredi- 
laneiUs^  to  truftees,  their  heirs  and  afTigns  for  ever, 
bpon  &d  trufts  therein^er  mentioned;  and,  as  to 
the  tefldue  df  his  perlbnal  eflate,  he  gave  and  be* 
tpiesrbtd  the  &nie  to  the  fame  truftees,  their  execu- 
tors, adhnhfiiflrators,  and  aiCgns,  upon  truft  that  they 
fhould,  as  foon  as  conveniently  might  be  after  his  de- 
ceafe,  inveft  the  fame  in  the  purchafe  of  freehold 
^atds  Ci  inheritance,  upon  the  trufts  therefai-after  men* 
tiened^  And  he  dire^ed  that  his  truftees,  their  heirs 
smd  dftigns,  fhould  ftand  feifed  of  the  real  eftate  dc;- 

vifed 
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Tjfed  to  them,  and  of  the  cftates  direftcd  to  be  pur- 
chafed,  upon  truft  to  receive  the  rents  and  profits  of 
them  during  the  natural  lives  of  his  fons,  Peter  Ifadc 
Thelluffonj  George  Woodford  Thellujfm^  tad  Charles 
TheUii/foTiy  and  his  grandfon  John  Thellujfon^  fon  of 
his  faid  fon  Peter  Ifaac  Thelluffitiy  and  of  fuch  other 
fons  as  his  faid  fon  Peter  Ifaac  Thellujfon  then  had  or 
might  have,  and  of  fuch  iffue  as  his  faid  grandfon  yohn 
Tbelhiffln  might  have,  and  of  fuch  ilTue  as  any  other 
fon  of  his  faid  fon  Peter  Ifaas  Thelluffon  might  have, 
and  of  fuch  fons  as  his  faid  fons  George  Woodford  TbeU 
Itiffbn  and  Charles  Thellujfon  might  have,  and  of  fuch 
iflue  as  fuch  fons  might  have,  as  ihould  be  living  at 
the  time  of  his  deceafe,  or  born  within  due  time  after* 
wards,  and  during  the  natural  lives  and  life  of  the 
furvivors  and  furvivor  of  the  feveral  perfons  aforefaid. 
The  teftator  then  direded,  that  his  truftees  fhould  from 
time  to  time  inveil  the  money,  to  arife  from  fuch  rents 
and  profits,  in  fuch  purchafes  as  he  had  therein-before 
directed  to  be  made  with  his  perfonal  eftate.  And 
that  they  fhould  from  time  to  time  coUedl,  receive, 
lay  out,  and  invefl  the  rents  and  profits  of  thofe  eftates 
in  the  fam^  manner.  And  he  dire6ted  his  truft^es 
from  time  to  time  tp  cut  fuch  timber  on  the  ellate  de« 
vifed  and' to  be  purchafed,  as  ihould  be  fit  to  be  cut, 
and  to  fell  the  fame ;  and  to  invefl  the  money  arifing 

by  fuch  falesJn  fuch  purchafes,  as  were  therein-before 
dire&ed  to  be  made :  and  he  empowered  the  truftees 

to  make  leafes  and  geaeraUy  to  a&  in  the  management 

of  the  trufl  eftates,  as  if  they  were  their  own.    He 

then  dire^d,  that  after  the  deceafe  of  the  feveral  per* 

fons,  during  whoie  lives  the  rents  and  profits  of  the 

eflatcs 
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eftates  devifed  and  to  be  purchafed  were  direded  td 
accumulate,  an  equal  partition  ihould  be  made  by  the 
truftees,  of  the  eftates ;  and  that  the  whole  thereof 
ihould  be  divided  into  three  lots  of  equal  value  :  and 
he  then  direded  the  manner  in  which  thofe  lots  ihould 
be  limited ;  which,  as  to  the  firft  of  the  lots,  is  ex- 
prefled  in  the  following  words :  *M  do  hereby  dired 
^'  that  the  premifes  contained  in  one  of  fuch  allot* 
**  ments,  fliall  be  conveyed  to  the  ufe  of  the  eldeft 
<^  male  lineal  defcendant  then  living,  (and  who  (hall 
**  be  entitled  to  the  firft  choice  of  fuch  allotments)^ 
of  my  faid  fon  Peter  If  act  Tbellvjfcn  in  tail  male,  with 
ren^nder  to  the  Fecond,  tlurd,  fourth,  and  all  and 
every  other  male  lineal  defcendant  or  defcendants  then 
living,  who  ihali  be  incapable  of  taking  as  heir  in  tail 
^  male  of  any  of  the  perfons  to  whom  a  prior  eftate  is 
**  hereby  direfted  to  be  limited,  of  my  faid  fon  Peter 
**  Ifaac  Tbellujfon^  fuccelfively  in  tail  male ;  with  remain- 
^'  ders,  in  equal  moieties,  to  the  eldeft  and  every  other 
*<  male  lineal  defcendant  or  defcendants  then  living 
**  of  my  faid  fons  George  Woodford  Tbellujfon  and 
^*  Charles  Tbellujfon^  as  tenants  in  common  in  tail 
*^  male,  in  the  fame  manner  as  herdn-before  direded, 
•*  with  refpeft  to  the  eldeft  and  every  other  male  lineal 
*^  defendant  or  defcendants  of  my  faid  fon  Peter  Ifaac 
•'  Tbellujfon^  with  crofs-remainderj,  between  or  among 
*^  fuch  male  lineal  defcendants  as  aforefaid  of  my  faid 
•*  fons  George  Woodford  Tbellujfon  and  Charles  TbeU 
**  lujfony  in  tail  male :  or,  in  cafe  there  fhall  be  but 
^*  one  fuch  male  lineal  defcendant,  then  to^  fuch- one 
*^  im  tail  male  \  with  remainder  to  the  ufe  of  them  the 
"  faid  Matthew  Woodford^  James  Stanley^  and  £in- 
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peror  John  Alexander  Woodford^  their  heirs  and 
afligiis  for  ever^  upon  the  trufts,  and  to  and  for  the 
**  intents  and  purpofes,  hereinafter  mentioned,  ex« 
••  preflfed,  and  declared  of  and  concerning  the  fame;*' 

He  then  directed  the  edates,  included  in  one  other 
of  fuch  allotments,  to  be  conveyed  to  the  ufe  of  the 
eldefl  male  lineal  defcendant  then  living,  (and  vho 
was  to  have  the  fecond  choice  of  fuch  allbtments),  of 
his  fon  George  Woodford  Tbelluffhn  in  tail  male,  with 
fimilar  remainders  to  the  fecond,  third,  fourth,  and 

• 

every  other  male  lineal  defcendant  or  defcendants  of 
the  faid  George  Woodford  ^bellujfon  fucceflively  in  tail 
male;  and  with  fimilar  remainders,  in  equal  moieties,, 
to  the  eldefl  and  every  other  male  lineal  defcendant  or 
defcendants  then  living  of  the  laid  Peter  Ifaac  Tbelluf 
fon  and  Charles' Thellufony  as  tenants  in  common  in 
tail  male,  with  fimilar  crofs-remainders ;  and  with  the 
ultimate  remainder  in  the  fame  manner,  to  the  ufe  of 
the  truftees  in  fee-fimple,  upon  the  trufts  therein** 
after  mentioned. 

He  then  diredled  the  eftates,  included  in  the  re- 
maining lot,  to  be  conveyed  to  the  ufe  of  the  eldeft 
male  lineal  defcendant  then  living  of  his  faid  fon 
Charles  Thellujfon  in  tail  male,  with  fimilar  remainders 

'  to  the  fecond,  third,  fourth,  and  every  other  male 
lineal  defcendant  or  defcendants  then  living  of  his  faid 

^  fon  Charles  Thelluffon^  fucceflively  in  tail  male ;  with 
remsunders  in  equal  moieties  to  the  eldeft  and  every 
other  male  lineal  defcendant  or  defcendants  then  living 
of  the  laid  Peter  yuM  Tbelluffm  and  George  Woodford 

Thellufon^ 
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Tbelluffiny  afttenants  in  common  in  tail  male,  witbfiim^ 
Isir  crofs-remaindjers ;  and  with  the  ultimate  itnuinder 
in  the  fame  manner  to  the  ufe  of  the  truflfeaiafee' 
iimpley.  upon  the  trails  therein«after  mentioned* 

And  he  dircded  that  the  truftees,  their  hcin  or 
aiTignS)  fhould  (land  and  be  feifed  of  the  eftaCei  by 
him  devifed  and  fo  to  be  purchafed  as  aforefaid,  upon 
£iilure  of  male  lineal  defcendants  of  his  faid  fooSf 
Peter  Ifaac  Thellujfon^  George  Woodford  Tbcllufon^  aal 
Charles  TbellufoHj  as  aforefaid,  in  truft  to  fell  all  the 
iaid  eftates,  and  to  pay  the  money  to  arife  from  tbe 
laid  fales  unto  his  Majefty,  his  heirs  and  fucgcflors, 
Kings  and  Queens  of  England^  to  be  applied  to  ^ 
ule  of  the  (inking  fund,  in  fuch  manner  as  ihould  be 
direfted  by  ad  of  Parliament. 

The  tefbtor  died  in  1797,  ^^^^uig  his  £iU  tlu^ 
fons ;  the  eldeft  of  whom  had  then  three. fpps  and  tvo 
daughter^,  the  fecond  two  daughters,  and  ,the  ibK^ 
one  fon  ;  and  the  wife  of  the  elded  fon^\iras  |hen  jviih 
child,  and  was  foon  after  delivered  of  twin  fons. 

Some  time  after  the  deceafe  of  the  :£ud  Pet^Jh^* 
luffoHy  two  fuits  were .  il^itut^d  in  Ch^^icery,  rf^M^' 
ing  his  will ;  one  of  them  was  upon  a  bill,  fjyied  by 
his  widow  and  children  againft  the  a^ingitr4(i;$;es  ^ 
executors  of  his  will,  and  agaiaft  the  two  Ibos  jofi^ 
faid  PcUr  Ifaac  Thelluffon  born  .afteir  the  te^(pT's;4p' 
ceaCe,  and  alfo  agaiiifl  his  Majefiy's  Attorney  Haedi 
praying  to.  have  the .  truils  of .  the  .will  dedaned  JKOtflf 
and  the  real  eltatc  conveyed  tQ  i^t  iacid  PMer  ife^ 

^iclluph 
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tMhfff^n^  as  heir  at  law  of  the  tcftator,  and  the  pet-i 
fopal  ^fta/i  cjivided  among  the  plaintiffs,  according  to 
<te  ftatutei  of  ^tibjition;  The  other  of  the  fuits  was 
iniUtuted  upon  a  bill  filed  by  the  a£Ung  trixflees  and 
executors  of  the  will  of  the  faid  Peter  Tbelluffon^ 
againft  all  the  other  perfons,  who  were  parties  to  the 
firft  fuitj  praying  to  have  the  trufts  of  the  will  efta^ 
bliihed  and  carried  into  execution^  and  the  neceflary 
dire&ions  to  be  given  for  that  purpofe*  Both  the  original 
caufe,  and  the  crofs  caufe,  came  on  before  Lord  Lougb^ 
tctpt^h  in  Lincoln's  Inn-Hall^  in  December  1798^ 
aOiiled  by  the  Mafter  of  the  Rolls  (Sir  R.  P.  jirden)^ 
Mr.  Juilice  Duller ,  and  Mr.  JiifUce  Lav)rence^  and  was 
atgued  at  great  length  *.  And  on  the  19th  of  Febrtfm 
arf  following^  he  pronounced  his  decree  in  both  caufes, 
aind  thereby  difnliiTed  the  bill  in  the  original  caufe,  fo 
far  as  it  prayed  that  the  limitations  and  difpofitions^ 
ecyi^ne4  in  the  will  of  the  faid  Peter  T^belluffhh  of  and 
coQceming  his  real  eftates,  and  the  general  refidue  of 
the  perfonal  eftate,  and  the  rents,  iffue^,  and  profits 
of  fu€h  eftates,  and  concerning  the  eflates  direded  to 
bepurchafed^  and  the  rents  and  profits  thereof,  and 
the  trufts  thereof,  might  be  declared  void;  and  de^ 
clared  in  the  crofs  caufe,  that  the  will  ought  to  be 
cftabliibed,  and  the  trufts  of  it  performed  and  carried 
into  execution ;  and  declared  the  devifes  and  limita^ 
tions  of  the  eftates,  contained  in  the  will,  to  be  good 
and  valid  in  the  law,  and  gave  diredions  accordingly. 
From  this  decree  the  three  fons  of  Mf,  Thelluffhn 
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the  teftator,  appealed  to  the  Houfe  of  Lords :  and  on 
their  behalf  it  was  contended,  that  the  truft,  attempted 
to  be  created  by  Mr.  Tbellufon'%  will,  being  of  the 
clafs  of  executory  trufts  created  by  will,  muft  depend 
for  its  validity  on  its  bdng  inftituted  for  thofe  purpofes, 
and  limited  within  thofe  boundaries,  which  the  law 
J)refcnbes  for  trufts  of  that  defcription ;  but  it  was 
neither  inftituted  for  thofe  purpofes,  nor  limited  within 
thofe  boundaries. 

1  ft^  It  was  not  inftituted  for  the  purpofes  which  the 
law  prefcribes  for  thofe  trufts.     The  nature  of  it  was, 
to  create  an  equitable  eltate  of  inheritance  commencing 
at  a  future  time,  without  limiting  an  intermediate  eqai« 
table  eftate  commenfurate  with  the  interval.     By  the 
old  law,  limitations  of  this  kind  were  illegal.      For 
the  purpofe  of  enabling  parties  to  provide  for  thofe 
reafonable  occafions  of  families,  which  could  not  be 
provided  for  except  by  allowing  future  eftates  of  free- 
hold to  be  limited  without  a  limitation  of  fuch  a  pre- 
vious intermediate  eftate,  they  were  firft  admitted  into 
wills  :  and  afterwards,  when  ufes  were  introduced,  the 
iifes  raifed  by  them  were  admitted  among  thofe,  which, 
on  account  of  the  fumefs  and  utility  of  their  objeS, 
courts  of  equity  thought  binding  on  the  confdences  of 
truftees,  and  the  performance  of  which  they  would, 
on  that  ground,  compel  by  a  fubpoena.     Thus,  the    . 
circumftance  of  their  being  created  for  the  meritori-    I 
ous  purpofe  of  providing  for  the  reafonable  octafions 
of  families,  was  the  ground  on  which  the  ufes,  raifed 
by  thtfe  limitations,  were  admitted  among  thofe  which 
courts  of  equity  would  execute  i  and,  of  courfe,  when: 

they 
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Ihcy  were  not  created  for  a  purpofe  of  that  nature,  the 
ground  for  the  interference  of  courts  of  equity  did  not 
arife.  In  the  prefent  cafe,  there  was  no  fuch  ground« 
Mr.  ThelluJfQrC%  will  was  morally  vieioiisj  ds  it  was  a 
contrivance  of  a  parent  to  exclude  every  one  of  hk 
children  from  the  enjoyment,  even  of  the  produce  of 
his  property,  during  almofl;  a  century  ;  and  it  was  po^^ 
iitically  injurious,  as,  during  the  whole  of  that  period^ 
It  made  an  immenfe  property  unprodudive,  both  to 
individuals  and  the  community  at  large  \  and,  by  the 
time  when  the  accumulation  fhall  end,  it  will  have 
created  a  fund,  the  revenue  of  which  would  be  greatet 
than  the  civil  lift,  and  would  therefore  give  its  pofleiTor 
the  means  of  diiturbing  the  whole  ceconomy  of  the 
country*  l^he  probable  amount  of  the  accumulated 
fund,  in  the  events  which  had  happened,  was  dated 
in  the  appellant's  bill,  and  admitted  in  the  anfwer,  to 
be  1 9,000,000  \  and,^  in  cafe  any  of  the  perfons  an«  .    , 

fwering  the  defcription  of  heir  male,  when  the  period 
of  fufpenfe  ended,  fhould  be  a  minor,  and  his  minority 
fhould  continue  i  o  years,  it  would  increafe  the  amount 
of  that  third  to  the  fum  of  ^  10,802,373  i  fo  that,  if 
the  whole  property  (hould  center  in  one  perfon,  and 
that  perfon  fhould  have  a  minority  of  10  years  afteif 
the  end  of  the  period  of  fufpenfe,  (a  drcumftance  by 
no  means  improbable,  particularly  as  Mr.  Geotge  Wood-^ 
fird  Thelluffon  had  been  long  married  and  had  no 
fon),  the  whole  accumulated  fund  would  amount  to 

_  -1 

2d,.  Jhe  truft  4^  not  confined  within  that  bouQ* 
dary,  which  the  law  prefcribes  for  trufts  of  this  de« 

M  m  2  fcription^ 
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fcription,  even  though  it  (hould  be  admitted  that  aii 
the  lives,  during  which  the  accumulation  was  to  be 
carried  bn,  were  in  exiftence  at  the  time  of  Mr.  Vbd- 
luJforC^  deceafe,  as  one  circumftance,  which  materiallj 
afieded  the  period  of  fufpenfe,  and  which  entered  mto 
every  cafe,  in  which  the  fufpenfe  of  property  had  bcca 
field  legal,  did  no€  enter  into  the  prefent  cafe. 

In  examining  the  cafes  decided  on  limitations  of  t&is 
kind,  it  would  appear,  that  in  every  one  of  them, 
all  the  lives  during  which  the  fufpenfe  was  dire£bed  to 
be  carried  on,  were  evidently  the  lives  of  perfons  im- 
mediately  conneAed  with,  or  immediately  leading  to, 
the  perfon  with  whom  under  the  trufl  firft  limited  to 
take  eSecl  at  the  end  of  the  fufpenfe,  the  property 
^as  to  veft.  Thus,  (to  inflance  two  cafes  in  which 
the  accumulation  was  fuppofed  to  have  been  furtheft 
Tn  the  Re*      carried   on),  in  that  on  Lady  Denntfovft  will,  Mift 

undw  tlfc^*''  Jlf/^/rX>  tJoring  whofe  life  the  property  might  be  in 
Title  of  Har-  fufpenfe,  was  the  mother  of  the  fecond  fon  to  whom 
rifon.  '  '  ^^^  property  was  devifed.  And,  in  Long  v.  Blackall^ 
1786^"^^  the  teftator's  poftbumous  fon  was  immediate  anceftor 
7  Term  R.       to  the  heir,  in  whom  the  property  was  direded  to  veft ; 

but,  in  the  prefent  cafe,  not  one  of  the  firft  lives  had 
ail  immediate  connexion  with,  or  immediately  led  to,  the 
p^on  benefited.  In  the  fenfe  here  fpoken  of,  the  life  of 
any  (Iranger  was  equally  connefted  with,  and  would 
equally  lead  to  ^  the  refpeSive  male  defcendant  of  the 
"  leftator's  fon,*'  as  the  lives  affigned  by  him  for  de 
period  of  fufpenfe.  A  material  diflFerence,  therefi^re, 
ifra  point  confiderably  influexicbg%e  purpofe  and 
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boundary  of  the  fufpenfe,  exifted  between  the  prefent 
and  aU  the  decided  cafes. 

3d,  The  ufc  made  by  yk.Thelluffon  of  the  rule, 
allowmg  a  fufpenfe  of  property  to  be  carried  on  for 
any  number  of  lives  in  being,  was  a  fraud  on  the  rule. 
Jt  was  a  maxim  of  law,  which  admitted  of  no  excep- 
tion, that  nothing  ihould  be  effefked  by  indired  means, 
which  could  not  be  done  in  a  dired  manner.    Now, 
a  pofSble  fufpenfe  of  property  for  25  years  was  held 
to  be  void,  in  Sir  John  Ladeh  cafe  ;  and,  in  the  late  La^e  v.  Hol" 
cafc  of  ProSlor -k^jhe  Bijhop  of  Both  and  Wdls^  the  ^y^'  3  Bar! 
Court  of  Common  Pleas  unanimoufly  decided  againft  ^]^ 
the  l^ality  of  a  poffible  fufpenfe  of  property  for  24  (£p.)  Bath 
years.     Where  property  was  fufpended  through  the  ^^H.  BUw*. 
medium  of  lives,  if  the  lives  were  thofe  of  perfons  35** 
connected  with  the  ultimate  owner,  the  perfons,  whofe 
lives  formed  the  period  of  fufpenfe,  would  generally 
^be  the  parents  of  the  party  ultimately  benefited,  anid 
would  not  therefore  be  more  than  one  or  two  lives  at 
the  utmoft.     Now,  the  probable  duration  of  one  or 
two  fuch  lives  falls  fhort  oi  %\  years  ;  but,  if  an  un- 
limited number  of  lives  were  taken,  they  would  reach 
a  century.    It  was  obfervable,  that  the  probable  dura* 
ti(Mi  of  the  lives  aflumed  by  Mr.  Thellujfon  reached  70 
yearSf     Thus,  therefore,  if  the  rule  were  taken  to 
extend  to  any  number  of  lives,  it  would  follow,  that 
though,  where  a  number  of  years  diredly  coafUtuted 
the  term  of  fufpenfe,  property  could  not  be  ^prevented 
Irom  v^fting  abfolutely  during  25  years,  according  to 
the  determmation  in  Sir  John  Lade's  cafe,  or  during 
24  yeafs,  according  to  the  cafe  of  Pro^or  v.  the  J^ 
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h$p  ""of  Bath  and  Wells ;  yet,   by  afligning  for  the 

period  of  fufpenfe  a  number  ef  lives,  whofe  average 

duration  would  be  equal  to  a  given  piimber  of  yearSi 

and  thus  indire^Iy  making  years,  not  lives,  to  ocmfii- 

tute  the  period  of  fufpenfe,  property  might  be  fufpend* 

ed  for  a  whole  century ;  and  the  prefent  would  be 

cited,  on  future  occafions,  as  a  cafe  in  point  for  a- 

tending  the  period  of  fufpenfe  to  70  years.    Thus, 

D.  of  Nor-      Mr.  Thelluffbn^  will  was  a  fraud  on  the  rule.    When 

3Ch'a.^a!\.   ii^^cDuke  of  Norfolk'^  cafe,  hord  Nattingbam  pro- 

2  Cha.  Rq).     nounced  for  the  legality  of  an  executory  limitation, 

72. 80.  Pal.     which  kept  the  abfolute  ownerfhip  of  a' term  for  yean 

Nonin"^-^'  in  fufpenfe  for  one  whole  life,  and  thereby  extended 

b-^m'*  MSS.     the  period  allowed  for  the  fufpenfe  of  a  term  beyond 

Harjrrave'f '     what  had  been  fettled  for  it  in  the  preceding  cafe  of 

Cro!  > r  ^^^^^^  ^-  ^^y^^y^  *^  poffibility  of  the  abufe  of  that  ex- 
459  I  KoD.  tenlion  of  executory  limitation  was  ftrongly  prcffed 
Pa'm.  4S.  ppon  him ;  and  he  anfwered  it  in  thefe  remarkable 
i33*  words":  "  It  has  been  urged  at  the  Bar,  where  ^B 

^  you  ftop,  if  you  do  not  ftop  at  C/ji/d  v.  Bajlefi 
^*  cafe  ?  I  anfwer,  I  will  (lop  every  where,  where  any 
^*  inconvenience  appears ;  no  where  before.  It  is  not 
^*  yet  jrefolved  what  sire  tjie  utmoft  bounds  of  limliing 
^^  a  contingent  fee  upon  a  fe? ;  and  it  is  not  neceffary 
"  to  declare,  wjiat  at^  the  utmpfl  bounds  to  a  fpring- 
♦*  ing  trpft  of  a  term  *  whenever  the  bounds  of  reafon 
**  or  cpnvenif  nee  are  exceeded,  the  law  will  be  quickly 
"  known."  The  ufe  made  by  Mr.  Thellufon  of  the 
will  is,  both  in  a  private  and  public  view,  unreafon- 
able  and  inconvenient :  and  it  is  ftill  more  objefiiofl- 
able,  as,  by  carrying  on  indircftly  an  accumulation 
for  70  years,  vhich  direclly  could  not  be  carried  ofl 

for 
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for  one-third  of  fuch  a  number  of  years,  it  was  a  fraud 
upon  the  rule  itfelf.  Thus,  therefore,  the  time  pointed 
at  by  Lord  Nottingham  was  come  ;  and  it  was  necef- 
(ary  that  it  ihould  be  known,  that  the  rule  was  to  be 
underftood  with  this  limitation,  that  whenever,  from 
the  number  and  quality  of  the  lives  chofen,  it  is  evi* 
dent  that  accumulation,  and  not  a  family  purpofe,  was 
the  objed  of  the  truft,  the  bounds  of  the  reafoa  and 
convenience  of  the  rule  were  exceeded,  and  a  fraud 
has  been  pradifed  on  the  rule.  It  was  objeded  to  this 
concluiion,  that  any  inquiry  into  the  reafonablenefs, 
convenience,  or  faimefs,  of  the  ufe  made  of  the  rule, 
muft  lead  to  uncertainty,  and  to  an  exercife  of  dif- 
cretion,  which  the  Bench  has  always  difclaimed  :  but  . 
this  did  not  always  follow.  As  much  uncertainty,  and 
as  great  an  exercife  of  difcretion,  attends  all  decifions 
upon  unconfcionable  contrads,  as  will  attend  decifions 
en  th«  reafonablenefs,  convenience,  and  iaimefs,  of 
the  ufe  made  of  the  rule  in  queftion.  A  contra& 
might  be  ohje£tionable  for  its  unreafonablenefs  and  un- 
iaimefs,  without  being  objedionable  on  the  ground 
of  either,  to  fuch  a  degree  as  will  induce  a  court  of 
equity  to  refcind  it :  but  ftill  there  is  a  degree,  in 
which  equity  will  interfere*  **  To  fet  afide  a  convey- 
^^  ance,  there  muft,''  as  I|Ord  Tburlow  laid  in  the 
cafe  of  Gwynm  v.  Heatont  **  be  J^n  inequality  fo  ftrong  ,  ^^  q\^^ 
^^  and  fo  complete,  that  it  muft  be  impoflible  to  ftate  ^^'  **i 
^'  it  to  a  man  of  common  fenfe,  withopt  producing  ^ 
^^  exclamation  of  the  inequality  of  it/'  So,  in  re- 
fpe£t  to  the  rule  in  queftion,  it  may  be  much  ^bufed, 
without  a  court's  being  juftified  in  taking  notice  of  tlie 
abufe :  but^  when  the  abufe  is  fo  ftrong,  grofs,  and 
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(Complete,  that  every  man  of  common  fenfe,  to  irtioi4 
}t  was  ftated,  muft  exclaim  againft  it,  the  cafe  fujh 
pofed  by  Lord  Nottingham  was  come,  and  e(}uity  wouU 

ft 

Interfere  to  fet  it  afide.  That  the  rule  had  been  ftroDg^ 
ly?  grofdy,  and  completely  a^ufed  m  the  pteTent  oSfi 
not  to  be  doubted. 


4th,  T^e  truft  was  not  limited  within  thofe  }^cmi^ 
lies  ttrhicfa  the  law  requires  for  truftk  of  this  defcripf 
tion>  braille  the  will  attempt;  to  protraft  the  accunni* 
kition,  during^  the  lives  of  perfohs  unborn  at  the  dm^ 
pf  the  teftator's  decoide ;  the  teftator  having  fekded 
for  th;^t  jpyrpofe  the  lives  pf  fuch  perfpns  as  might  BOt 
1>e  bom,^/^  till  within  due  time  after  his  deceafe ;''  anJ 
^he  perfons  thus  defcribed,  could  not  bexonfideied  as 
t)erfoi^  adually  bom  in  his  lifetime. 

It  was  true,  that,  for  fome  purpofes,  as,  at  the  com- 
mon  law,  to  take  by  defcent,  and  by  the  10  and  n 
W.  3.  fr.  i6.  to  take  by  way  of  remainder,  a  chiU, 
who  is  in  ventre  fa  mere^  when  the  eitatfe  d^figned  for 
him  would  devolve  \ippn  him  if  he  were  born,  h^ 
€o^les  entitled  to  it  after  he  is  bom,  and  may  tbea 
enter  upon  it,  and  d^veft  it  from  the  firft  taker.  1^ 
^s  title  to  enter  upon  the  ef^ate,  after  his  birth,  v^. 
not  a  confequence  of  his  fuppofed  exiilence  during  tb? 
time  he  was  in  ventre  fa  mere  ;  but  becaufe,  in  the  cafe 
of  his  taking  by  defcent,  the  law  at  the  inilant  of  Us 
^irth  invefts  liim,  though  a  ppflhumpus  child,  with  the 
chara^er  of  heir,  and,  confequently,  with  all  thfe  ligiAs 
of  heirfhip ;  and  becaufe,  when  he  claims  by  way  of 
remainder,  it  is  e^fprefsly  provided  by  the  lo'and  u 
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^.  3.  c«  16.  that  the  remainder  fliali  veft  in  him  opoii 
his  biftfa.    If  the  law  confidered  •him  to  eatift  befbtte 
his  birth)  the  freehold,  during  the  time  of  his  bei^g 
in  'Ventre fa  mere^  would  he  vefted  in  him  in  the  eyi: 
of  the  laW)  and  for  the  purpofes  of  law ;  but  that 
clearly  was  not  the  cafe.    For,  while  he  was  in  ventre 
fa  niere^  the  law  vefted  the  freehold  in  the  intermedi- 
ate taker  as  heir,  with  every  right  and  burthen  X)f 
heirfbip ;  fo  that,  after  the  birch  of  the  nearer  heir^ 
he  ^ven  retained  the  profits  of  the  eftates  againft  him. 
That  clafs,  therefore,  of  lives,  which  was  now  tbe 
fubjefl:  of  obfervation,  neither  had  nor  could  have  an 
exiftence,  either  in  fa£t  or  in  law,  in  the  time  of  Mr. 
Thelh^on*    It  followed  that,  by  the  admiifion  of  theQi 
into  the  term  of  fufpenfe,  the  ground  prefcribed  by 
law  for  the  fufpenfe  of  real  property^had  been  exceeded* 
No  cafes,  the  fubjeS  of  which  was  r<^l  property,  could 
be  mentioned,  in  which  a  child  in  ventre  fa  mere  had 
been  held  to  be  in  exiftence  for  any  purpofe,  except  to 
limit  the  eftate  of  the  firft  devifee,  or  for  the  child 
himfelf,  being  the  fubftituted  devifee.    In  Bennett  t«   Amb*  7ot, 
Honeyvjood^  Lord  BatbUrfi  declared,  that  the  court  ''^* 
had  never  cooftiued  a  child  in  venire  fa  mere  to  be 
^dually  bom,  at  the  time  of  the  death  of  the  teftator, 
except  in  a  cafe  of  devife  to  the  children.     Cafes  upon 
trufts  of  perfonal  eftates  were  not  applicable  to  cafes  of 
^e  prefent  defcription,  arifing  on  devifes  of  real  eftates. 
for  though  rules  of  law,  which  require  that  an  eftate 
of  freehold  fhould  be  a&ually  vefted  in  fome  perfon, 
and,  therefore,  deny  a  legal  exiftence  to  a  child  in 
vsntrefa  men^  even  fer  his  own  benefit,  were  in  no- 
wife  ap|>licable  to  trufts  of  perfonal  eftate*.  The  cafe 

of 


538  Title  XXXVIIL    Devife.    Cb.  xx.  §  56.- 

of  Long  V.  Blackally  was  the  only  cafe  where  the  law* 
fulnefs  of  making  a  child  in  venire  fa  mere  a  lite,  for 
the  purpofe  of  fufpenfe,  feemed  to  have  been  admitted : 
but  that  was  a  c^St  of  perfonal  eftate ;  now,  as  there 
was  no  law,  which  denied  a  legal  esdilence  to  a  child 
in  venire  fa  mere^  where  perfonal  eftate  was  concern- 
ed, there  feemed,  (efpecially  where,  as  in  Long  v. 
Blackally  it  gave  efiedt  to  a  proviiion  made  by  a  parent 
for  a  child),  that  there  was  ftrong  ground  to  contend, 
that  a  child  in  venire  fa  mere  fhould,  in  the  eye  of  the 
law,  be  fuppofed  to  exift  for  his  own  benefit,  and  that 
there  fhould  be  a  ftrong  difpofition.  in  the  courts  to 
favour  fuch  an  argument ;  but,  in  the  prefent  cafe, 
from  the  mere  impoHibility  of  fuppofing  the  freehold 
to  be  in  the  child  while  in  ventre  fa  merey  the  arg»t 
ment  was  wholly  inadmiflible. 

Admitting,  however,  that  the  lives  in  queftion  were, 
ior  fome  purpofes  of  law,  in  exiftence  in  the  lifetime 
of  Mr.  ^hellujfon^  they  certainly  were  not  in  exiftence 
for  the  ufe  he  made  of  them.  In  the  cafes,  where  the 
nine  months  have  been  mentioned,  as  a  period  allowed 
for  protrafting  the  fufpenfe  of  property,  it  was  gene- 
rally added  that  the  nine  months  were  allowed,  for  the 
fake  of  the  child  intended  to  be  benefited  by  the  pro- 
tradion  ;  but  a  fingle  indance  could  not  be  produced, 
where  the  nine  months  have  been  added  for  any  other 
purpofe  ;  and  perhaps  an  inftance  could  not  be  brought, 
where  the  courts  have  had  occafion  to  mention  the 
nine  months,  without  adding  at  the  fame  time,  that 
they  were  allowed  merely  for  the  benefit  of  the  poft- 
humous  child.  Then,  how  does  the  argument  (land  I 
'  .  A  poltn 
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A  pollhumous  child  is,  in  faft^  unborn  at  the  teftator's 
deceafe  ;  the  law  allows  that^  when  after  his  birth  he 
anfwers  the  chara£ler  of  hdr  taking  by  defcent,  and 
alfo  that  in  fome  cafes  efpecially  provided  for  by  a&  of 
ParKamenty  his  being  in  venire  fa  mere,  fhall  not  de- 
prive him  of  an  eftate,  to  which,  if  a&ually  bom  at 
the  time  of  its  devolution,  he  would  have  been  entity 
led.  To  argue  from  this,  that,  for  all  purpofes,  and 
particularly  fo|-  th^  purpofes  which,  as  in  the  prefent 
cafe,  operate  to  thdr  prejudice,  pofthumous  children 
ihould,  in  the  fuppoiition  of  law,  be  thought  in  exift« 
ence,  was  unju(tifiable« 

5th,  In  other  refpeds,  the  fufpenfe  evidently  ex-» 
tended  beyond  the  lives  of  perfons  in  being  at  the  tef- 
tator's  deceafet 

ft 

The  clafles  of  lives  are  defcribed  by  the  teftator  in 
the  following  words. 

(ift,)  ♦*  During  the  natural  lives  of  my  fons  Pet^ 
*'  1/aac  Thellufonj  Ge§rge  Wwdfard  TbeUuffiny  and 
f'  Charles  TbellufonJ^ 

(ad,)  "  And  of  my  grandfon  John  Thelluffon^  fon 
^*  of  my  (aid  fon  Feter  Ifaac  TbeUuJfm.** 

/ 

(3d,)  <*  And  of  fuch  other  fens  as  my  laid  fon  Pster 
*■*  Ifaac  Tbelluftn  now  has  or  may  have."  . 


(4ih,) «« And  of  fuch  ifliie  as  my  grandibn  John  TbeU 
♦*  /ujotif  fon  of  my  fidd  fon  Peter  Ifaac  TbeUtffm** 

(5th,)  «  And 
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(5th,)  **  Aad  of  fuch  ifiue,  as  any  other  losuof  jnj 
**  faid  foa  ^eter  (fiutc  TheUuffoH  may  have." 

(6di,)  **  And  of  fuch  font  as  my  bid  foiis  George 
*«  Wcod/ord  Tbelbt^oH  and  Cbarkt  Tbelbtffm  may 
•*  hajre." 

l(7th,)  ^^  And  oF  fuch  iflue  as  fuch  fons  may  hare^ 
**  as  ihall  be  living  at  the  time  of  mj  deeeafe,  or  bom 
*•  in  due  time  afterwards.** 

The  queftion  vras,  whether  all  the  liv^  mentioned 
in  this  part  of  the  will  muft  neceflarily  have  been  ii\ 
exillence  in  the  lifetime  of  the  teftatcH*,  or  whether 
fome  of  them  might  come  into  exiftence  after  his  de<; 
€eafe  ?     On  the  laft  fuppofition,  the  devife  was  evii 
dently  too  remote.    Now,  unlefs  the  words  in  the 
fhird,  fourth,  fifth,  fixth,  and  fevendi  members  of  the 
fentence,  were  reftrained  by  the  qualifying  words,  ^^  ai 
*'  fliall  be  living  at  the  time  of  my  deceafe,  or  born 
^  within  due  time  afterwards,*'  which  were  introduced 
tt  the  end  of  the  laft  member  of  the  Tentence,  they 
manifeftly  extended  to  perfons  who  might  be  bom  after 
Mr.  ThelluJfQnh  deceafe.      But  the  qualifying  words 
touldnot,  upon  any  principle,  either  of  grammatical 
or  legal  conftru£iion,  apply  to  them.    In  common 
fenfe,  by  every  rule  of  grammar,  and  according  to 
'     -every  principle  and  precedent  of  legal  conftni£tion, 
words  of  relation  arc  always  exckiftTely  referred  to  the 
next  immediate  antecedent ;  unlefs  fuch  exclufive  re-. 
ference  embarraffes  the  fentence.     But,  in  the  prefent 
cajfe,  the  fentence  will  not  only  not  be  embarrafled,, 

by 
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by  confining  the  reference  in  the  laft  member  of  the 
fentence  to  the  next  immediate  antecedent  in  that  fen* 
tence^  but  the  fentence  will  be  embamifled  in  an  ex« 
treme  degree,  by  extending  tlie  reference  to  any  prior 
member  of  it.  It  will  not  be  embarrafled  by  confin« 
ing  the  reference  to  the  laft  antecedent  in  the  laft  mem«* 
ber  of  the  fentence,  for  every  member  of  the  fentence 
vrM  thai  be  complete  in  itfelf  j  every  member  will 
have  its  word  of  relation,  and. an  antecedent  word,  to 
which  it  explicitly  refers :  but  it  will  be  embarrafTe d 
in  an  extreme  degree,  by  extending  the  reference  to 
the  prior  members  of  the  fentence.  The  reftriftive 
words  could  not  be  applied  to  the  firft  or  fecond  mem* 
hers  of  the  fentence,  without  making  them  abfolute 
nonfepfe :  this  alone  leads  to  the  conclufion,  that  they 
were  not  to  be  referred  to  the  other  members  of  the 
fentence,  efpecially,  as  without  them,  and  ftanding  by 
itfelf,  each  of  thofe  members  is  perfect.  If  the  re- 
ftriftive  words  were  referred  to  the  third  afld  fourth 
members  of  the  fentence,  one  half  of  them  muft  be 
omitted,  or  the  reference  would  make  them  perfed: 
nonfenfe :  for  the  words,  "  bom  in  due  time  after- 
^*  wards,"  could  never  be  referred  to  the  words  **  now 
*^  has  ;'^  as  it  is  impoffible  that  a  teftator,  fpeaking  of 
fons  living  when  his  will  is  made,  can  defcribe  them 
as  fons,  who  may  be  bom  in  due  time  after  his  deceafe. 
The  fifth  member  of  the  fentence  was  complete  without 
the  reftriftive  words :  they  did  not,  however,  make  non- 
fenfe of  it ;  but  then  they  left  it  altogether  open  to  the 
force  of  Ae  objeftion,  as,  by  every  rule  of  conftrudion, 
the  reftriftive  words,  if  they  were  applied  to  that  mem- 
ber ef  the  fentence,  muft  be  referred  to-  the  •^•fons  ** 

mentioned 
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mentioned  in  it,  and  not  to  '^  the  iflue  of  the  im^ 
It  was  impoflible  to  fuppofe  that  a  teftator  of  the  a^ 
of  649  at  the  time  he  made  his  will,  ihould  have  had 
it  in  his  contemplation  to  provide  for  the  event  of  there 
being  in  exiftence,  at  the  time  of  his  deceafe,  a  fern  of 
an  unborn  grandfon  of  his  body :  yet  to  that  fuppoii- 
tion  the  reference  of  the  reftri£Uve  words  to  the  word 
^  iflue/'  in  the  5th  member  of  the  fentence,  necet- 
iarily  led.  Now,  if  they  were  referred  to  the  word 
•*  fons,**  the  word  **  iflue  **  was  left  unqualified :  and 
then,,  among  the  lives,  during  which  the  period  of 
fufpenfe  was  to  be  carried  on,  all  the  iflue  of  the  fom 
muft  be  reckoned,  whenever  fuch  iflue  ihould  be  bonu 
It  was  apprehended,  that  this  was  the  only  admiiSbk 
conftruttion ;  and  that  the  legal  boundary  of  fufpenfe 
was  therefore  exceeded. 

6th,  Finally,  the  teftator  exceeded  the  bounds,  \is^ 
fcribed  by  law  for  the  fufpenfe  of  property,  intbc 
claufe,  by  which  he  direfked  the  property  to  be  veiled 
in  the  funds,  till  purchafes  could  be  found.  The 
proper  and  only  legal  mode  of  declaring  the  trufls  of 
thefe  inveftments,  for  thepurpofe  probably  in  tbecon' 
templation  of  the  teftator,  was,  direding  the  dividends, 
and  the  annual  produce  of  them,  to  be  applied  to  the 
pqfons,  and  in  the  manner  in  which,  if  lands  wot 
a£tually  purchafed  and  fettled,  conformably  to  the 
truft,  the  rents  of  them  would  be  applicable.  This 
the  teftator  did  not  do ;  but,  on  the  contrary,  dixe&ed 
the  accumulation  to  be  carried  on  till  the  purchafits 
were  adually  made :  fo  that  the  beneficial  owneHhip 
of  the  property  would  be  fufpended,  not  only  till  all 
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the  lives,  during  which  it  was  dire£led  to  accumulate, 
fliould  expire,  but  duiing  fuch  further  period  as  might 
elapfe,  between  the  deceafe  of  the  laft  funriving  life, 
and  the  completicm  of  the  laft  purchafe. 

On  the  other  fide  it  was  contended,  on  behalf  of 
his  Majefty  and  the  public,  that  the  decree  fhould  be 
afErmed,  for  the  following  reafons. 

I  ft.  That  the  only  queftion  was,  whether  the  tefta« 
tor  had  tranfgrefled  any  of  thofe  rules  of  law  or 
equity,  which  were  fanffioned  and  eftablifhed  by  deci- 
fions  of  courts  of  juftice  at  the  time  when  he  made 
his  will  P    That  an  executory  devife  was  good  which 
was  to  take  effed  in  pofleifion,  after  the  determination 
of  any  number  of  lives  of  perfons  adually  bom,  and 
after  the  death  of  a  child  in  ventre  fa  mere^  -  (allowing 
for  the  period  of  geftation  of  fuch  child),  was  a  rule 
which  could  not  now  be  fhaken,  without  fliaking  the 
foundation  of  the  law.    In  the  prefent  cafe,  on  the 
determination  of  only  nine  lives,  there  would  be  a 
vefted  eftate  in  pofleflion ;  and  the  vefting,  therefore, 
of  the  property  in  queftion,  was  not  poftponed  for  a 
longer  period  than  ths  law  allowed.     That  there  was 
nothing  in  this  cafe,  which,   in  technical  bnguage, 
tended  to  a  perpetuity.    An  eftate  might  be  limited  to 
one  for  life,  remainder  to  another  for  life,  remainder 
to  a  third,  and  fo  on  to  20  perfons  for  life ;  nay,  a  Lotc?. 
fcttlement  had,  by  the  directions  of  a  court  of  equity,   sS^'nt*?' 
been  made,  limiting  an  eftate  to  50  perfons  in  being,  45o.  3  Cha. 
for  their  fucceffive  lives :  and  no  inconvenience  had 
'ever  been  apprehended  from  fuch  limitations.    The 
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rule  had  been  laid  down  in  plain  and  |ntelfigil?le  tennS, 
ivith  reference  to  the  very  ciitomftance  of  tb^  auot* 
ber  of  lives  ;  that  it  did  not  fignify  how  great  the 
number  of  Uvea  ^Ms,  for  it  vai  but  for  the  life  <^  the 
furviyor,  ahd^  therefore,  for  the  life  of  but  one  per- 
ibn.  A  man  might  appoint  loo  or  looo  trufteet,  and 
that  the  furvivor  Ihould  appoint  a  life  cftate^  that  voold 
be  iieithin  the  line  of  a  perpetuity*  The  judgfi  ha4 
never  been  aware  of  the  difference  between  one  life 
and  2o  lives.  Every  executory  d^vife  was  good,  diat 
did  not  tend  to  make  an  dkaxp  unalienable  beyond  the 
period  allowed  by  law  as  to  legal  eftates^  which  could 
not  be  rendered  unalienable  beyond  the  time  at  wbicb 
the  remainders-man^  who  was  not  in  eaaftence  at  the 
time  of  the  limitation  of  the  eftate^  would  arrive  at  the 
age  of  a  I  •  The  court  had  no  criterion  to  judge  of  the 
inconvenfence  arifing  from  reilraining  the  alienation  of 
property  by  executory  devile,  except  by  analogy  to 
the  reftraint  which  the  common  law  allowed  to  be  put 
on  the  alienation  of  real  property. 

30,  That  the  notion,  that  an  executory  devife  vai 
good  or  bad  according  to  the  number  of  lives  after 
which  It  was  to  take  effe A,  never  occurred  to  any  judg^ 
or  lawyer  until  the  prcfent  cafe :  nor  could  fuch  a  no- 
tion be  fupported,  unlefs  it  fliould  be  determined  that 
a  judge  was  to  decide  upon  the  particular  cireumflaa* 
ees  of  each  particular  cafe,  and  that  he  was  not  to  look 
lor  a  general  rule,  but  for  particular  Inilances  in  whidi 
the  general  rule  had  been  aded  upon.  That  in  the  Duks 
of  Narfolk\  cafe.  Lord  JNbttingAgm^  fo  ht  from  decid- 
ing 


I  1  ■ 

ingupon  the  principle,  that  executory  devifeS  mu{t 
depend  upon  the  nile  of  convenienice  ot  inconveniencej 
had  pofitively  declared  that  he  intended  to  confine 
executory  devifes  and  trtifts  within  the  limits  of  eflates 
tail,  and  without  any  exception,  he  gave  the  fame  li« 
mifation  to  executory  devifes,  and  tnifled  that  the 
extent  of  the  property^  the  cruelty  or  kindnefft  of  the 
difpofition  could  not  be  petmitted  to  operate  Upon  the 
decifidn  of  a  court  of  juftice.  The  mtention  of  thi$ 
cafe  was  clear  and  certain :  it  was  confifleiit  with  the 
rules  of  law,  that  intention  could  not  be  controuled 
by  ideas  of  its  fitnefs  or  unfitnefs,  of  its  policy  or  im- 
policy; the  intention  of  the  teftator  was  confident 
with  the  fettled  rules  of  law  at  the  time  when  his 
will  was  made,  and^ '  therefore,  the  will  muft  ba 
dlabliihed. 

3d.  That  the  dbje£Uon,  that  the  dodrine  of  execii-  Hopkini  ▼; 
tory  devife^  was  not  applicable  to  a  truft  of  accumula^  y^^^*]^ 
tion,  was  totally  unfounded  i  the  attention  of  a  court  44* 
of  equity  had  been  frequently  direfted  td  a  truft  of 
accumulation;    There  were  many  cafes,  in  which  ac« 
Cumulation  had  l>eeii  direded  by  the  court,  becaufe 
the  teftatof  had  direOied  it  exprefsly  j  Others,  in  which  Clfdn  r; 
it  had  been  direded,  becaUfe  the  will  contained  indica^  x  ^{.  4S  j. 
tions  of  fuch  an  intention ;  and  others^  in  which  the 
attention  Of  the  court  had  been  fo  particularly  called 
to  the  legality  of  the  accumulation  dire&ed,  as  to  fix 
the  period,  beyond  which  fuch  accumulation  was  not 
to  extend  \  the  objedion  had  never  been  before  made^ 
cv«i  in  argument,  except  in  the  cafe  of  Lady  DennU  Htrrifon  ?; 
fmh  will,  when  it  was  raffed  m  argument,  but  without  ***i"/'^"* 

VOI..VL  Na  fttcccfi*  1786. 


54^  Title  XXXVin.    Devlfe.    Ch.  xx.  $  56. 

fuccefs.  That  it  had  always  been  confidered  as  is 
the  power  of  a  teftator  to  'diredl  an  accumulation  cf 
the  rents  and  profits  of  his  eftates  for  the  fame  period 
of  time,  during  which  the  law  allows  a  teftator  to  ren- 
der his  ellate  unalienable.  If  that  was  not  the  period, 
during  which  the  truft  of  accumulation  was  to  co&« 
tinue,  what  other  period  was  to  be  fubftituted  ?  Might 
the  accumulation  be  permitted  for  one  life,  or  for  diree 
Ures,  or  for  twenty  ?  Different  judges  might  entertain 
very  different  opinions  upon  the  fubjeft:  one  good 
life  might  be  more  than  equal'  to  fifty  bad  h'ves.  The 
rule,  therefore,  which  could  be  neither  extended  nor 
contracted,  was  laid  down  by  the  law ;  and  was,  that 
accumulation  might  go  on  during  that  period  of  tunc, 
during  which  the  law  permitted  the  eftate  to  remain 
unalienable :  the  law  did  not  regard  the  quantity  of 
property  accumulated,  but  anxioufly  provided  that, 
when  accumulated,  it  ihould  not  remsun  unalienable 
beyond  a  period  clearly  marked  out  and  afccrtained* 

4th.  With  refped  to  the  objedion,  that  z  child  in 
njenfre/a  mere  was  not  a  life  in  being  for  the  purpofc 
of  fufpending  the  abfolute  vefting  of  an  eftate,  it  was 
clear  that  fuch  children  were  confidered  by  the  law  aa 
in  being  for  a  variety  of  pui-pofes.  They  were  confi* 
dered  as  m  being  at  the  death  of  an  inteftate,  in  order 
to  be  entitled  to  take  under  the  ftatute  for  diftribution 
of  an  intcftate^s  eftates  ;  they  were  capable  of  taking 
by  defcent  eftates  in  fee-fimple,  or  in  fee-tail-  It  was 
admitted,  that  they  were  to  be  confidered  as  in  being 
for  all  purpofes,  and  in  all  cafes,  for  their  own  benefit; 
but  It  was  faid,  that  they  were  not  confidered  as  iB 

being 
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feeing  for  fuch  a  purpofe  as  the  prefent ;  the  whol6 
foundation  for  the  argument,  that  fuch  children  werd 
to  be  coniidered  as  in  being  for  their  own  benefit  onIy> 
)-e{led  upon  fome  words  which  fome  reporters  of  deci- 
iions  have  afcribed  to  judges,  when  delivering  their 
opinions  upon  claims  made  by  fuch  children :  but  thefe 
'words,  if  they  were  ufed  in  thofe  cafes,  by  no  means 
negative  the  propbfition,  that  fuch  children  were  in  being 
for  all  purpofes ;  there  was  no  reafon  for  confining  the 
rule :  they  were  entitled  to  all  the  privileges  of  other 
}}erjrons,   and  it  was  reafonable  tl)ey  ihould  be  the 
means  of  conferring  privileges  upon  other  perfons  ;  but 
the  law  coniidered  fuch  children  as  in  being,  in  cafes 
in  which  they  might  be  prejudiced ;  they  might  be 
Vouched  in  a  recovery,  though  fuch  voucher  was  for 
the  purpofe  of  making  them  anfwerable  over  in  values 
they  might  be  executors^     Such  a  child  had  been  con* 
fidered  in  being  for  fuch  a  purpofe  as  the  prefent,  ia 
LiOng  y.  Blackall^  which  Was  a  complete  decifion  on 
tlie  very  point.     Suppofing  that  the  cafe,  of  Long  v. 
Blackail  haA  not  fettled  the  point,  the  words  in  the 
tcftator's  will,  ^*  bom  in  ^due  time  afterwards^'*  af- 
forded a  principle  of  con(lru£Uon  fufficient  to  maiiftain 
the  point.    Thofe  words  mUll  mean^  in  cotiIlru£Hoa 
of  law,  as  defcribing  that  period  during  which  perfons 
might  come  in  eje^  for  whofe  lives,  according  to  the 
law,  the  accumula\ion  might  go  forwards 

• 

5th.  With  refpe£l  to  the  obje£l:ion,  that  the  wotds 
of  reftriflion  in  the  will,  "  as  Hull  be  living  at  the 
**-  time  of  my  deceafe,  or  bom  in  due  time  afterwards,** 
irere,  according  to  juft  conftru^ion,  to  be  coafiaed  to 
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the  laft  clafs  of  perfons,  during  whofe  lives  the  acco- 
mulation  was  to  be ;  and  could  not^  according  to  the 
rules  of  confttudion»  be  carried  back  to  any  of  the 
preceding  claffes.  It  was  fubmitted»  that  the  claufe  of 
reftri£tion  could  not  be  difconne£ted  from  all  the  d^ 
fcriptions  of  perfons  whofe  lires  were  fpecified.  It  was 
one  fentence^  and  the  qualification  was  applicable,  and 
I  muft  be  applied  to  the  whole :  flrift  grammatical  coo* 
ftniftion  was  not  the  rule,  which  governed  in.wiOs,  if 
the  intention  of  the  teilaU>r  required  a  different  con- 
ftrudion :  and  this  fort  of  conftru&ion  applied  to  all 
cafes,  whether  the  teftamentary  difpofition  were  con- 
trary  to,  or  coniiflent  with,  what  might  be  confidered  ai 
worthy  of  favour,  that  the  intention  of  the  tefhtor^ 
if  it  were  not  inconfiflent  with  the  rules  of  law,  wu 
alone  to  be  attended  to.  That  it  was  impoffible  to  read 
the  claufe  in  queflion,  with  a  view  to  difcover  the  real 
meaning  of  the  teftator,  without  being  convinced  diat 
the  teftator  ^leant  to  apply  the  reftriftive  words  to  all 
the  members  of  the  claufe,  that  (hould  require  fodi 
reftriSion  j  the  adding  of  the  reftriction,  after  the  enu- 
meration of  the  laft  clafs  of  perfons,  was  not,  becauTe 
it  was  intended  to  dpply  to  that  only,  but  in  order  is 
avoid  the  frequent  repetition  of  iL 

6th.  As  to  the  obje^lion,  that  the  teftator  had  ez« 
cteded  the  bounds  prefcribed  by  law  for  the  fufpenie  of 
property,  in  the  claufe  by  which  he  direded  the  pro- 
perty to  be  invefted  in  the  funds,  imtil  fuch  purc^ii* 
xould  be  found,  if  fuch  obje^n  was  now  to  be  r^ 
peated,  the  anfwer  was,  that  fuch  was  the  cafe  lA 
every  willj  where  there  was  a  diredlion  to  hy  out  the 
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aiccumulating  fund  of  principal  and  intereft  in  lands. 
ItVas  always  in  this  way,  that^  until  the  purchafe 
could  be  made,  the  money  was  to  be  accumulated, 
where  an  accumulating  fund  was  to  be  made  the  ground 
of  purchafe,  the  intereft  and  dividends,  until  the  pur<- 
chafe  was  made,  were  never  dire^ed  to  be  paid  to  the 
perfon  who  would  be  entitled  to  the  rents  and  profits 
of  the  lands  to  be  purchafed. 

*    Hie  following  queftions  were  put  to  the  Judges  :*-« 

I  ft.  A  teftator,  by  his  will,  being  feifed  in  fee  of  the 
real  eftate  therein  mentioned,  made  the  following  de- 
vife ;  ^^  I  give  and  devife  all  my  manors,  mefluages,. 
tenements,  and  hereditaments,  at  Brodfwortb^  in  the 
county  of  Torky  after  the  death  of  my  fons  Peter 
Ifaac  Thellufftmy  George  Woodford  Thelluffony    and 
**  Charles  Tbelljjtjfony  and  of  my  grandfon  John  TheU 
**  -  lujfon^  fon  of  my  faid  fon  Feter  Ifaac  Thellufforty  and 
*^  of  fuch  other  fons  as  my  faid  fon  Feter  Ifaac  TheU 
^^  luffon  now  has  or  may  have,  and  of  fuch  iifue  as 
*•  my  faid  grandfon  John  ^helluffon  may  have,  and  of 
•*fuch  ifliie  as  any  other  fons  of  my  fafd  fon  Feter 
Ifaac  Tbelluffon  may  have,  and  of  fuch  ions  as  my 
faid  fons   George  Woodford  Thelluffbn  and  Charles 
Thelluffon  may  have,  as  fhall  be  living  at  the  time 
^  of  my  deccafe,  or  born  in  due  dme  afterwards ;  and 
^*  after  thfj  deaths  of  the  furvivors  and  furvivor  of  the 
**  feveral  perfons  aforefaid,  to  fuch  perfon  as,  at  the 
♦*  time  of  the  death  of  the  fuh'ivor  of  the  faid  feveral 
^^  perfons,  fliadil  then  be  the  eldeft  male  lineal  defcend« 
?*  ant  of  my  fon  P^er  Ifaac  Thellufon^  and  his  heirs 
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^*  for  ever."    At  the  time  of  the  tcftator's  deaths  there 

were  feven  perfoiis  a£hially  hQxn^  aniwering  the  defcrip- 

tion  mentioned  in  the  teftator's  will :  and  there  were  two 

in  ventnfa  mere^  anfwering  th?  defcnption,  if  children 

|0  ventre  fa  mere  do  anfwer  that  defcription.    All  the 

faud  feveral  perfons,  fo  defcribed  in  the  teftator's  will, 

being  dea^d ;  and,  at  the  death  of  the  furvivor  of  fach 

feveral  perfons,  there  bemg  living  oiie  male  lineal  de-  . 

fcendant  of  the  teftator's  fon  Feter  Ifaac  Tbelluffon^ 

^d  one  only :  Is  fuch  perfon  entitled  by  law,-  under 

the  legal  effe£t  of  the  devife  above  dated,  and  the  legal 

Con(lru£tion  of  the  feveral  word^  in  which  the  fiirae  is 

^prejQTed,  to  the  faid  majors,  meSuages,  t^em^ts, 

^d  hereditaments  4t  Brpdfwortb  ? 

ad.  If,  at  the  d^th  of  the  furvivor  of  fuch  feveral 
perfons  as  aforefaid,  fuch  only  male  lineal  d^fcendant 
was  not  adually  born,  but  was  in  ventrefamre^  would 
fi;ch  lineal  ^^fcendant,  when  aftually  bora,  be  fo  en- 
titled ? 

The  Lord  Chief  Baron  of  the  Court  of  Exchequer 
delivered  their  unanimpu;  opii^on  upon  the  faid  quefr 
^ons  in  the  ^ffiftnatiy^^ 

The  following  is  ^  note  of  h|s  Lprdfliip^s  fpecch  on 
(l^at  occaiioi\^ 

The  firft  objeftion  to  thp  will  is,  that  the  teftalor 
has  exceeded  that  portion  of  time  within  which  the 
contingency  muft  happen,  upon  which  an  ejeecutory 

^CYife  is  perjnittcd  tQ  1??  ^ixuited  by  the  ru\es  of  bv, ' 

*•  .  •  -* 

for 
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for  three  reafons.  Firft,  Becaufe  that  fo  great  a  num- 
ber of  lives  cannpt  be  taken^  as  in  the  prefent  inftance, 
to  protrad  the  time  during  which  the  veiling  is  fuf- 
pended ; .  and,  confequently,  the  power  of  alienation 
fufpended.  Secondly,  That  the  teflator  has  added  to ' 
the  lives  of  perfons  who  fhould  be  bom  at  the  time  of 
nis  death,  the  lives  of  perfons  who  might  not.  Thirdly, 
That,  after  enumerating  different  clafles  of  lives,  dur* 
ing  the  continuance  of  which  the  veiling  is  fufpended, 

• 

the  teflator  has  concluded  with  thefe  reftriftive  words, 
'^  as  ihall  be  living  at  my  deceafe,  or  bom  in  due  time 
*'  afterwards  :"  that,  as  thefe  words  appertain  only  to 
the  lad  clafs  in  the  enumeration,  the  words  which  are 
ufed  in  the  preceding  clafles  being  unreflrided,  they 
mil  extend  to  grandchildren  and  great-grandchildren, 
and  fo  make  this  executory  devife  void  in  its  creation, 
as  being  too  reniote.     With  refpedl  to  the  firfl  ground, 
wz.  the  number  of  lives  taken,  which,  in  the  prefent 
inflance,  is  nine,  I  apprehend,  that  no  cafe  or  diSlum  •  ' 
has  drawn  any  line  a$  to  -  this  point,  whiph  a  teflator 
is  forbidden  to  pafs.     On  the  contrary,  in  the  cafes  in    * 
which  this  fubjed  has  been  confidered,  by  the  ablefl: 
judges,  they  have  for  a  great  length  of  time  exprefled 
themfelves  as  to  the  number  of  lives,  not  merely  with- 
out   any  qualification  or  circumfpefUon,  but    have 
treated  the  number  of  exifling  liv^s  as  a  matter  of  no 
moment ;  tl^e  ground  of  that '  opinion .  being,  that  no 
public  inconvenience  can  arife  from  a  fufpenfion  of  the 
vefling,  and  thereby  placing  land  out  of  circulation, 
during  any  one  life ;  and  that,  in  fad,  the  life  of  the 
^rvivor  of  many  perfons  named  or  defcribed  is  but  the     ' 
life  pf  fome  oue*    Thi^  was  held,  without  diflent,  by 

N  n  4  Twifden 
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7wifden  in  Love  v.  fVyndbam^  1  Mod.  50.,  lo  yean 
l>efore  the  determination  of  the  Duke  ofj[?faie/o/|'s  cafe, 
viho  fays^  that  the  deyife  of  a  term  may  be  for  ao  Iires, 
pne  after  another,  if  all  be  in  exifteace  at  once.  By 
this  expreiiiotiy  he  muft  be  underftood  to  mean  any 
number  of  live^,  the  eztin£tion  of  yrhich  cQuld  be 
proved  without  difficulty.  When  this  fubje£k  of  eze- 
cutory  trufts  came  tp  b^  examined  by  the  great  powers 
of  Lord  Nottingham^  as  to  the  time  within  which  the 
(:ontingency  muf|  happen^  he  thus  exprefies  himfelf : 
^*  If  a  term  be  derifed,  or  the  truft  of  a  term  limited, 
f^  to  one  for  life,  v^th  20  remainders  for  life  fuccef« 
f^  fively,  and  all  the  perfons  are  in  existence  and  alive 
^^  at  the  time  of  the  limitatiop  of  their  eftates,  thefe, 
^^  though^  they  look  like  a  poffibility  upon  a  poffibility, 
^^  are  sdl  good,  becaufe  they  produce  no  inconver 
^*  nience  :  they  wear  out  m  a  little  time/*  With  an 
^y  interpretation,  we  find,  from  XjoxA  Ngttingbam^ 
'^hat  thac  tendency  to  a  perpetuity  is,  which  the  policy 
pf  the  law  has  confidered  as  a  public  inconvenience  y 
namely,  where  an  e^pecutory  devife  would  hay?  th^ 
^ffed  of  making  lands  unalienable  beyond  the  time 
^hich  is|  allowed  i|n  legal  limitations,  th^t  is,  beyond 
^c  time  at  whic^  pne  reipainder-man  would  attain  hi^ 
age  of  21,  ^f  he  were  not  bom  when  the  Umitation^ 
were  executed  i;  when  he  de<:lares,  t)iat  he  will  flop 
vrhere  he  finds  an  inconvenience,  he  cannot,  confift- 
ently  with  ^  fecond  conftrufUon  of  the  context,  be 
imderftpqd  to  tnean,  where  judges  arbitrarily  imagine, 
they  perceive  an  inconvenience  \  for  he  ^s  himfelf 
ftatcd  where  inconvenience  begins,  namely,  by  an  at- 
temjpt  to  fupeifede  the  veiling  longer  than  can  be  done 
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by  legal  limitations.  1  iinderflood  him  to  mean  that, 
wherever  courts  perceive  that  fuch  would  be  the  eSed^ 
whatever  may  be  the  mode  attempted,  that  effed  muft 
be  prevented :  and  he  gives  the  fame,  but  no  greater  n 
latitude,  to  executory  devifes  and  executory  truft,  as  to 
eflates  taiU  This  has  been  ever  fince  adopted ;  in  Scaf^^ 
terwood  v.  Edge^  i  Salk.  229.,  the  court  held  that  aA 
executory  eftate,  to  ^ife  within  the  compafs  of  a  rea- 
fonable  time,  is  good ;  as  20  or  30  year^,  fo  is  the 
cpmpafs  of  a  life  or  lives :  for,  let  the  lives  be  never 
fo  many,  there  muft  be  a  furvivor,  and  fo  it  is  but  the 
length  of  that  life*  In  Humberjion  \.  Humberjlaitj 
I  P.  Wm^  332.,  where  an  attempt  was  mide  to  create  a 
yaft  number  of  eftates  for  life  in  fucceffion,  as  well  to 
perfons  unborn  as  to  perfons  in  exiftence ;  Lord  C9wper 
reftrained  that  devife  within  the  limits  aflignedto  com* 
mon  law  conveyances,  by  giving  eftates  for  life  to  all 
thofe  who  were  living  (at  the  death  of  the  teftator), 
and  eftates  tail  to  thofc-who  were  unborn;  confider- 
ing  all  the  co*exifting  lives,  (a  vaft  many  in  number}, 
as  amounting  in  the  end  to  no  more  than  one  life. 
Ilis  Lordfhip  was  in  the  fituation,  attended  to  by  Lord 
Nottinghamf  where  a  vifible  inconvenience  appearedf 
The  bounds,  prefcribed  to  limitations  in  common  law 
conveyances,  were  exceeded  :  the  exccfs  was  cut  off; 
and  the  devife  confirmed  within  thofe  limits.  Lord 
Hardwicke  repeats  the  fame  do&rine  in  Sheffield  y. 
Lord  Orreryt^  3  Jtk.  282,  j  ufmg  the  words  *'  life  '*  or 
^*  lives ^^  without  any  reftri£Uon  as  to  number.  Many 
other  ^e$  tpight  be  cjted  to  the  like  effeA :  but  I  fhall 
only  add  what  is  laid  dovm  in  two  very  modem  cafes. 
In  Curnall  y.  W^ods  Lord  Chief  Juftice  Willes  fpeaM 
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of  a  life  or  lives,  without  any  qualificaiion :  and  Lord 
Tburlowj  in  Robinfon  v.  Hardcq/Ue^  fays,  that  a  man 
may  appoint  1 00  or  1 000  truftees ;  and  that  the  furvivor 
of  them  ihall  appoint  a  life  eftaie.  It  appears,  then, 
that  the  co-exifUng  lives,  at  the  expiration  of  which 
the  contingency  muft  h2y>pen,  are  not  confined  to  any 
definite  number.  But  it  is  afked,  fliall  lands  be  ren- 
dered unalienable  during  the  lives  of  all  the  individuals^ 
who  compofe  very  large  focieties  or  bodies  of  men,  or 
whofe  other  very  extenfive  defcriptions  are  made  ufe 
of  ?  It  may  be  anfwered,  that,  when  fuch  cafes  occur, 
they  will,  according  to  their  refpedive  qircumibmces, 
be  put  to  the  ufual  teit,  whether  they  will  or  will  not 
tend  to  a  perpetuity,  by  rendering  it  almoft,  if  not 
quite  imprafUcable,  to  -arcertain  the  extinftion  of  the 
lives  defcribed ;  and  will  be  fupported  or  avoided  su;« 
cordingly. 

But  it  is  contended,  that,  in  thefe,  and  other  cafess 
the  perfons  during  whofe  lives  the  fufpenfion  was  to 
continue,  were  perfons  immediately  conneded  with, 
or  immediately  leading  'to,  the  perfon  in  whom  the 
property  was  firfl  to  veft,  when  the  fufpenfion  fhould 
be  at  an  end*  I  am  unable  to  find  any  authority  for 
confidering  this  as  ^Jine  qua  non^  in  the  creation  of  a 
good  executory  trufl.  It  i$  true  that  this  will  almoft 
always  be  the  cafe  and  mode  of  difpofing  of  property^ 
introduced  and  encouraged^  up  to  a  certain  extent,  for 
thq  convenience  of  families ;  which,  in  almoft  all  in- 
ftances,  Ipok  to  the  exifting  members  of  the  family  of 
the  teftator,  and  its  conne£Uons.  But  when  the  true 
reiifpn  for  circumfuibing  the  period,  during  which 

alienation 
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alienation  may  be  fufpended,  is  adverted  to,  there  feems 

tQ  be  no  ground  Or  principle,  that  renders  fuch  an  in* 

gredient  neceffary. '  The  principle  is,  the  avoiding  of 

a  public  lofs,  by  placing  property  for  too  great  a  length 

of  time  out  of  commerce.     Tlie  length  of  time  will 

n^t  be  .the  greater  or  lefs,  whether  the  lives  taken  have 

any  intereft  veiled  or  contingent,  or  have  not;  nor 

whether  the  lives  are  thofc  of  perfoA^  inunediately  Qon<« 

nested  with,  or  immediately  leading  to^  that  perfon  in 

whom  the  property  is  firft  to  veil ;  terms,  to  which  it 

is  difficult  to  annex  any  precife  meaning.    The  policy 

of  the  law  can  no  way  be  afiefled  by  thofe  circum** 

ilances ;  which,  I  apprehend,  look  merely  to  duration 

of  time.      This  could  not  be  the  opinion  qf  Lord 

Thurlow  in  Robin/on  v.  Hardcajile  /  nor  is  any  f\ic|i 

opinion  to  be  found  in  any  cafe,  or  book,  upon  tbi9 

fubjeA.    The  refult  of  all  the  cafes  upon  this  point  b 

thus  fumxQed  up  by  Lord  Chief  Juilice  Willed  ^  with  his  Rep.  215, 

ufual  accuracy  and  perfpicuity :  ^^  £)xccutory  devifes 

^^  have  not  been  confldered  as  mere  poflibilities,  but  - 

^^  as  certain  interefls  and  eilates,  and  have  been  r^-^ 

^^  fembled  to  contingent  remainders  in  a|l  other  re^ 

^  fpefts,  only  they  have  been  put  under  fome  reftraints, 

^^  to  prevent  perpetuities*    A^  ?Lt  firfl  it  was  held,  that 

^^  the  contingency  muft  happen  within  the  compafs  of 

^^  a  life  or  lives  in  being,  or  a  reafonable  number  of 

^^  years,  at  }ength  \\  was  extended  a  little  fartherj^ 

♦*  namely,  to  ^  cl^ld  in  venire  fa  mre^  at  the  time  of 

f  *  the  father's  death  j  becaufe,  as  that  contingency  muft 

^^  nece^rily  happen  withip  lefs  than  ning  months  after 

f  ^  the  death  of  a  perfbq  in  being,  that  conflrudtion 

^  wQvld  introduce  no  inconvenience;  ^d  the  rul^ 


*^  has,  in  many  infbnces,  been  cstended  to  ai  yeai^ 
^*  after  the  death  of  a  perfon  in  beingi;  as,  in  that 
**  cafe  likewife,  there  is  no  danger  of  a  perpetuity.'* 
Comparing  what  the  teftator  ha$  done  in  the  prefent 
cafe  with  what  is  above  cited,  it  ipU  appeaf,  that  he 
has  not  poftponed  the  vefUag  even  fo  long  a^  fae  might 
hfive  done. 

The  fecond  obje£lion  which  has  been  made  ia 
this  cafe  is,  that  tlie  teftator  has  added  to  the 
lives  of  perfons,  in  being  at  the  time  of  his  deceafe, 
thofe  of  perfons  not  then  born.  It  becomes,  there- 
fore,  neceflary  to  difcovcr,  in  what  fenfc  the  teftator 
meant  to  ufe  the  words  ^^  bom  in  due.  time  after- 
**  wards.**  Such  words,  in  the  cafe  of  a  ma^'s  owi 
chilclren,  mean  the  time^  of  geflation :  whatr  i&  to  be 
intended  by  thefe  words  in  this  will,  mu^  be<:oIleded 
-  from  the  will  itfelf.  It  may  be  coUefted  from  the  wflj 
itfelf,  that  by  thofe  words,  the  teftator  meant  to  dc* 
fcribe  the  period  of  time,  within  which  iffue  might  be 
born,  during  whofe  lives  the  truft  might  legally  con-i* 
tinue;  or,  in  other  words,  whom  the  law  would 
confider  as  bom  at  the  time  of  his  deceafe.  Now, 
thefe  could  only  be  fuch  children  of  the  feveral  per* 
fons  named,  as  their  refpe&iv$  mother's  were*  en/uni 
vnth^  at  the  time  of  his  death.  Or  he  may  have  meant 
to  ufe  the  word  ^^  bom^*'  as  denoting  that  period  of  time, 
which  would  be  the  neceflary  period  for  effeding  his  pur- 
pofe.  This  is  probable,  from  his  ufmg  the  iame  words  as 
applied  to  the  time,  during  which  the  prefentation  to 
the  advowfon  of  Mar  might  be  fufpended,  without 
incurring  a  lapfe.  That  a  child  in  ventre  fa  mere  was 
coniid^red  in  exiftence,  fo  as  to  be  capable  q{  taking 

9  ^y 
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by  executory  devife,  was  maintained  by  Powell  in  the 
cafe  of  Loddingtm  v.  Kyme  (i  Ld.  Ray.  203.)  upon 
the  ground,  that  the  fpace  of  time  between  the  death 
of  the  father,  a»d  the  birth  of  the  pofthumous  fon, 
was  fo  ihort,  that  no  inconvenience  could  enfue.    So, 
in  Noribey  v.  Strangej  i  P.  Wms.  340.,   Sir  John  Tre* 
V9r  held  that,  by  a  devife  to  children  and  grandchil- 
dren, an  unborn  grandchild  Ihould  take.    Two  years 
after.  Lord  Macclesfield^  in  Burdett  v.  Hopego^fd^  1  P. 
Wms.  486.,  held  that,  wh^e  the  devife  was  to  a  coufin, 
if  the  teftator  ihould  leave  no  fon  at  the  time  of  his 
death,  a  pofthumous  fon  ihould  take,  as  being  left  at 
the  teftator's  death.    In  Wallis  v.  Hodgson^  2  Atk.  117., 
Lord  Hardwtcke  held,  that  a  pofthumous  child  was 
entitled  under  the  itatute  of  diftribution ;  and  his  rea<i 
fon  deferves  notice.    "  The  principal  reafon,**  (fays 
he),  ^^  that  I  go  upon,  is,  that  the  plaintiff  was  in 
**  ventre  fa  tBere  at  the  time  of  her  brother's  death, 
^  aad^  confequently ,  a  perfon  in  rerum  naturd ;  fo  that, 
^  by  the  rules  of  the  common  and  civil  law,  ihe  was  to 
<c  aU  intents  and  purpofes  a  child,  as  much  as  if  bom 
*^  in  the  father's  lifedrae.'*    Such  a  child,  in  charge 
ing  for  the  portions  of  other  children  living  at  thtf 
death  of  the  &ther,  is  included  as  then  living ;  Beale 
v»  Ike^  1  P.  Wms.  ^4. ;  iuid  fo  in  a  variety  of  other 
tep(»t$.    In  Baffit  v.  Bqffef^  JLord  Hardwtcke  decreed 
rents  and  profits,  which  had  accrued  at  the  rent  day 
p][ecedi)ic  his  birth,  to  a  poilhumout  child :  and,  iincd 
the  ftatote  xo  and  li  Wm.  j.,  fach  children  feem  to 
tm  CQa6d«r«t  xn  aU  cafes  of  devife,  and  marriage  or 
athcr  fttdement^  to  be  living  at  the  death  of  their  &- 
thrir,  although  n^t  bom  .till  after  hit  deoeafe.    It  is 
^tiMtwife  craipiderid  in  the  oTe  of  dcfccDt    In  Doe  t. 
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QuartUyj  i  ST.  jR.  634.,  the  devife  was  to  Hi/iir  JUdi 
for  life,  daughter  of  Walter  Read^  and  to  the  heirs  of 
her  body,  and,  for  default  of  fuch  iflue,  to  fuch  child 
as  the  wife  of  Walter  Read  is  now  enftent  with,  aid 
the  heirs  of  the  body  of  fuch  '  child ;  then  to  the 
right  heirs  oi  Walter  Read  and  Mary  his  wife.  It  was 
contended,  that  the  lad  limitation  was  too  remote, '  as 
coming  after  a  devife  to  one  not  in  being,  and  his  iflue» 
iBut  the  court  faid,  that,  fince  the  ftatute  of  King 
William^  which  puts  pofthumous  children  on  the  iame 
footing  with  children  bom  in  the  lifetioie  of  their  an^ 
ceftor,  this  objedion  feemed  to  be  removed,  whatever 
was  the  cafe  before.  In  Gtdliver  y.  Wtckett^  i  Wilfi 
105.,  the  devife  was  to  the  wife  for  life,  then  to  the 
child  with  which  fhe  was  fuppofed  to  be  en/tent^  in  fee, 
provided  that,  if  fuch  child  fhould  die  before  2i,  leav- 
ing no  iflue,  the  reverfion  fhould  go  to  other  perfons 
named.  The  court  faid,  if  there  had  been  no  devife 
to  the  wife  for  life,  which  made  the  ulterior  eftate  1 
contingent  remainder,  the  devife  to  the  child  in  ventre 
fa  mere^  being  infuturoi  would  have  been  a  good  exe- 
cutory devife.  In  Lancajbire  v.  JDi^,  5  Term  R.  49., 
the  Court  of  £ing's  Bench  has  held,  that  marriage 
and  the  birth  of  a  poflhumous  child  revoke  a  will,  in 
like  manner  as  if  the  child  had- been  bom*  in  the  life^ 
time  of  the  father4  In  Doe  v.  Clarke^  Lord  Chief  - 
Juflice  Eyre  holds  that,  independently  of  intentibn, 
an  infant  in  ventre  fa  mere^  bythe  coiirfe  and  order  of 
nature,  is  then  living,  and  comes  clearly  within  the 
defcription  of  children  living  at  the.,  parentis  deceaie  i 
and  he  profeffes  not  to .  accede  to  the  .diflindion  'be- 
tween the  cafes,  in  which  aj^ovifion  baa  been  'ma(ie 
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for  children  generally,  and  where  the  teftator  has  been 
fuppofed  to  mark  a  perfonal  affedion  for  children,  who 
happened  to  have  been  aflually  bom  at  the  time  of  his 
death*  The  moft  recent  cafe  is  that  of  Long  v.  Barkland; 
the  Court  of  B.  R.  had  no  doubt  that  a  devife  to  a  child 
in  ventre  fa  mere^  in  the  firft  inftance,  was  good  j  anil  a 
limitation  over  was  good  alfo,  on  the  contingency  o£ 
there  being  no  iflue  male,  or  defcendant  of  iflue  male, 
living  at  the  death  of  fuch  pofthumous  child.  It  feemt 
then,  that,  if  eftates  for  life  had  been  given  to,  the  fe« 
veral  ceftuh  que  vie  in  this  will,  and,  after  their  deaths, 
to  their  children,  either  bom  or  in  ventre  fa  mere  at 
the  teltator's  death,  they  would  have  been  good.  No 
tendency  to  perpetuity,  then,  can  arife  in  the  cafe  of 
fuch  lives  being  taken,  not  to  confer  on  them  a  mea« 
fure  of  the  beneficial  intereft,  but  to  fix  the  time  dur- 

s 

ing  which  the  veiling  of  the  property,  which  is  the 
fubje&  of  this  devife,  fliall  be  protracted ;  inafmuch, 
as  the  circulation  of  real  property  is  no  mere  fetteried 
in  the  one  cafe,  than  in  the  other.  It  is,  however, 
obfervable,  that  this  queftion  may  never  arife,  if  it 
ihall  fo  happen  that  the  children,  in  ventre  matris  at 
the  death  of  the  teftator,  fliall  not  furvive  thofe  \Vho 
were  then  bom. 

The  third  ground  of  objefiion  depends  upon 
the  application  of  the  reftridtive  words,  which 
are  added  to  the  enumeration  of  the  diflferent  claf* 
fcs  of  perfons,  during  whofe  lives  the  reftridion 
is  fiifpended.  Tliis  objeftion,  (I  conceive,)  will 
be  removed,  by  the  application  of  the  ufual  rules 
in  conftruing  wills  to  the  prefent  cafe.  Firft,  where 
the  intention  of  the  teftator  is  clear,  and  is  confiftent 

with 
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with  the  lilies  of  law,  that  fhall  ptevaiL  His  mtentiail 
evidently  was,  to  prevent  alienation,  as  long  as  by  law 
he  could :  if,  then^  it  is  to  be  fuppofed,  that  the  re- 
ftridive  words  are  to  be  confined  to  the  laft  of  feven 
different  defcriptions,  and  that  the  teftator  intended 
to  leave  the  four  defcriptions  of  perfons,  which  imme- 
diately preceded  this  feventh  clafs,  without  the  benefit 
of  fuch  reftri&ion,  although  they  (land  in  need  of  it| 
we  muii  do  violence  to  all  eftablifhed  rules  on  this 
Bead.  That  conilru^on  is  to  be  adopted,  which  will 
fupport  the  general  intent.  The  grammatical  rule,  of 
referring  qualifying  words  to  the  laft  of  the  antece^ 
deiits,  is  not  even  fuppofed  by  grammarians  themfelves 
to  apply,  when  the  general  intent  of  a  writer  or  fpeaker 
would  be  defeated  by  fuch  a  confined  application 
of  them*  Reafon  and  tommon  fenfe  revolt  at  the  ideal 
of  overlooking  the  plain  intent,  which  is  difdofed  in 
the  cofitext ;  namely,  that  they  fhoiild  be  applicable 
to  fuch  clafies  as  require  them ;  and,  as  to  the  others, 
to  confider  thenl  as  furplufage :  if  words  will  adtnit  of 
more  conftru6ions  than  one,  that  which  will  fupport 
the  legal  intention  of  the  teftator,  is,  in  all  €afes^  to  be 
adopted* 

I  do  not  ttouble  your  Lordfhips  with  any  obferv-^ 
ation  upon  the  obje£iions,  arifing  from  the  mag-^ 
nitude  of  the  property  in  queftlon,  either  as  it  now 
Hands  dr  may  nercafter  Hand  j  or  as  to  the  motives 
which  may  have  influenced  this  teflator,  nor  his  ne- 
gleft  of  thofe  confidterations,  by  which  I,  dr  any  other 
individuaf,  may  or  ougtit  tb  have  been  moved:  tfiat 
woitfd  be  to'fuppofc,  that  fuCh  topics  can  in  any  way 
afl^i^'the^adci^iitrE^aiatJ^   For  thcfe  imperfea  reafons^ 

I  concur 


Title  XXXVIIL     Dertfe,     CL  xx.  S  56/        ^^  56^ 

I  concur  with  the  reft  of  the  Judges  in  offering  this 
anfwer  to  your  Lordlhip's  firft  queftion, 

* 
As  to  the  fecond  queftion,  the  objection  to  fuch 

child  being  entitled,   muft  arife  from  an  allowance 

having  been  made  for  the  time  of  geftation,  at  the 

end  of  the  executory  trufts :  it  fcems  to  be  fettled, 

that  an  eftate  may  be  lunited  in  the  firft  inftance  to  a 

child  unborn  ;  and,  I  apprehend,  to  the  firil  and  other 

fom  in  fee,  as  purchafers.     The  cafe  of  Long  v.  Blacks 

'  ball  feems  to  have  decided,  that  an  infant  in  ventre 
matris  is  a  life  in  being.    .  The  eftablifhed  length  of 

'  time,  during  which  the  veiling  may  bv#  fufpended,  is 
a  life  or  lives  in  being,  th^  period  of  geftation,  and 
the  infancy  of  fuch  pofthumous  child.  If  then,  this 
time  has  been  allowed,  in  fome  cafes  at  the  beginning, 
and  in  others,  at  the  termination  of  the  fufpenlion ; 
and,  if  fuch  children  are  confidered,  by  the  conftruc- 
tion  of  the  ftatute  10  and  1 1  WiL  3.,  as  being  born  to 
fuch  purpofes,  what  fhould  prevent  the  period  of  gef- 
tation from  being  allowed,  both  at  the  commence* 

.  jnent  and  at  the  termination  of  the  fufpenfion,  if  called 

• 

for  ?  In  thofe  cafes  where  it  h;is  been  allowed  at  the 
commencement,  and  particularly  in  Long  v.  Blackball^ 
It  muft  have  been  obvious  to  the  court,  that  it  might 
hfi  wiUiting  at  the  termination :  yet  that  was  never 
made  an  objefiion.  In  Gulliver  v.  Wickett^  the  child, 
which  was  fuppofed  to  be  in  ventre  fa  mere^  might 
have  married  and  died  before  21,  and  left  his  wife 
enfient :  in  that  cafe,  a  double  allowance  would  have 
been  required }  yet  that  poflibility  was  never  made  an 
objection,  although  it  was  obvious.  In  L(fng  y.  Blacks 
Vox-  VI.  O  o  hall^ 
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ball,  according  to  the  pcjntea  report^  the  precife  poiat 
was  not  gone  into.  But  it  is  plain,  that  the  attennca 
of  the  court  mufl  have  been  drawn  to  it :  for  the 
learned  Judge,  who  argued  that  cafe  iA  fupport  of  the 
devife,  expri^fsly  flated,  **  that  every  common  cafe  of 
^  a  limitation  over,  after  a  devife  for  a  life  in  bdiig, 
^^  with  remainder  in  truft  to  his  tmbom  iffue,  indodes 
**  tht  fame  contingency  as  was  then  in  quefl^ion :  far 
**  the  heir  for  life  may  die,  leaving  his  wife  enficQt; 
and  the  only  diflFcrcnrc  is,  that  the  period  of  gefta- 
tion  occurs  at  the  beginning,  inftead  of  the  endj  of 
the  firll  legal  eftate/'  It  muft  have  been  palpable, 
that  it  might  poflibly  occur  at  both  ends.  Every  re^ 
fon,  then,  for  allowing  the  period  of  geftation  in  the 
one  cafe,  ieems  to  apply  with  equal  force  to  the  other, 
and  leads  the  mind  to  this  conclufion,  that  it  ought  to 
b^  allowed  in  both  cafes,  or  in  nather  cafe.  But, 
natural  juftice  having,  in  feveral  cafes >  omfidered  chil- 
dren in  ventre  matris  as  living  at  the  death  of  the  father, 
it  fhould  feem  that  no  diflin£lion  can  properly  be  made; 
'but  that,  in  the  lingular  event  of  both  periods  being 
required,  they  (hould  be  allowed^  as  there  can  be  no 
tendency  to  a  perpetuity. 

After  the  opinion  of  the  Judges  had  been  delivered, 
the  Lord  Chancellor  addrefled  the  Houfe  as  follows. 

The  learned  Judges  having  given  their  opinion  upon 
the  points  of  law  referred  to  them,  there  is  nothmg 
remaining  for  the  confideration  of  the  Houfe,  except 
oxie  queftion,  which  could  not  be  referred  to  the 
Judges.    This  caufe  was  decided  in  the  Court  of 

Chancery 
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Chancery  by  Lord  Rofslyrtj  with  the  afliftance  of  Lord 
^Ivanley^  Mr.  Juflice  Biillcr^  and  Mr.  Juftice  Lawrence j 
and,  I  believe,  that  I  fpeak  in  tl;e  hearing  of  thofe 
who  know,  that  the  late  Lord  Kenyan  could  hardly  be 
brought  to  confider  thefe  queflions  as  fit  to  be  argued, 
thinking  it   dangerous,  after  Avhat  had  been  fettled 
with  refpeft  to  executory  devifes,  to  allow  fo  much 
confideration  to  be  given  to  them.     His  opinion  upon 
the  fubjed  wa$  never  doubted.     In  the  cafe  of  Robin* 
J!^  w.  Hardcqfile^  it  is  laid  down  as  unqueftionably 
competent  to  a  teftator  to  give  the  power  of  appointing 
a  life  eftate  to  the  furvivor  of  a  thoufand  perfons,  to 
begin  at  the  deccafe  of  fuch  furvivor.     Your  Lord* 
ihips,  therefore,  have  the  concurrent  teftimony  of  all 
the  learned  perfons  to  whom  I  have  alluded,  as  well 
as  of  the  learned, Judges,  whofe  unanimous  opinion 
has  been  delivered  this  day,  upon  this  great  cafe.    Not 
.great  indeed  on  account  of  the  queftions  which  it  in- 
volves, or  of  any  thing  of  which,  as  judges,  we  can    . 
take  notice,  fmce  the  decifion  muil  be  the  fame,  whe* 
thcr  the  property  in  queftion  be  one  hundred  pounds, 
or  feven  hundred  thaufand  pounds  per  annum*    If  it     . 
were  allowable  to  entertain  a  wifh  upon  the  fubjed^ 
perliaps  we  might  cdl  concur  \  but  we  are  only  to  conr 
fider,  whether  there  be  any  thijig  in  this  will  to  render 
it  iUegal.     When  it  was  faid  that  an  attempt  to  tie  up 
property  for  nine  lives,  was  illegal,  I  thought  that  fuch 
a  proportion  could  not  be  fupported  j  for  the  length 
of  time  d.oe$  not  depend  upon  the  number,  but  on  the 
i^2tfi^e  o(  the  lives }  ijF  we  are  to  argue  on  probabil' 
Jltje§^  two  Uv^s  may  laft  longer  than  nine  or  ten.    If, 
m  tjiQ  je^r  17961  eilates  had  been  devifed  to  accu^iui- 
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late  during  the  lives  of  fo  many  of  the  members  of 
this  houfe  as  have  died  fmce  that  time,  it  might  hare 
been  argued,  that  the  property  was  tied  up  for  20  <Mr 
30  lives  :  and  yet  this  number  of  lives  has  worn  out 
in  a  very  fliort  period.     The  cjueftion,  therefore,  can- 
not turn  upon  the  magnitude  of  the  property,  or  the 
number  of  the  lives.     'J'he  queftion  is,  whether  there 
be  any  rule  of  law  which  prefcribes  a  period  for  which 
property  may  be  unalienable  ?    Now,  ahe  language  of 
all  the  cafes  is  this,  that  property  may  be  fo  limited 
as  to  make  it  unalienable  during  any  number  of  lives. 
I  know  no  other  rule  but  that.     Such  being  the  law, 
there  is  another  quedion  arifmg  upon  this  will,  which 
is  a  pure  queftion  of  equity,  whether  a  teftator  can 
diredl  the  rents  and  profits  to  be  accumulated  during 
that  period  for  which  he  may  fo  make  the  property  un- 
alienable ?    That  he  may  do  fo,  I  take  to  be  moft 
clear.     In  truth,  I  fpeak  in  the  hearing  of  thofe  who 
will  aflent  to  me,  when  I  fay,  that  if  the  teftator  had 
given  the  refidue  of  his  perfonal  eftate  to  fuch  perfon 
as  fhould  be  the  eldeft  male  defcendant  of  Peter  Ifaac 
Thehujfon  at  the  death  of  the  furvivor  of  all  the  lives, 
without  more,   that  finiple  bequeft  would  diredt  an 
accumulation,  until  it  fhould  be  feen  what  perfon  an- 
fwered  the  defcription  of  that  male  defcendant ;  and 
the  efFeft  of  the  common  rules  of  law  v/ould  have 
fupplied  the  reft.     'J 'he  courfe  of  proceeding  wpuld 
have  been,  to  enquire,  whether  the  executory  devife 
of  the  perfonal  eftate  to  fuch  future  individual  were 
good  J  and,  if  it  were  good,  then,  wherever  the  re- 
Hdue  "was  given,  the  interefts  and  profits  would  go 
likewife.    There  can  be  no  more  objcftion  to  fuch 

perfon 
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perfbn  taking  the  intereft,  than  the  capital  itfelf.  Sup- 
pofe  the  nine  perfons  during  whofe  lives  this  property 
is  tied  up  had  been  lunatics,  the  interefl  and  profits 
would  be  accumulated  without  any   direction;    nor 

■ 

does  the  policy  of  the  law,  which  refpeQs  perpetuities, 
apply  to  the  cafe  of  accumulation  :  the  rents  and  profits 
are  not  locked  up,  but  are  conftantly  irivefted,  and 
the  fund  is  kept  in  a  courfe  of  conftant  circulation. 
If,  then,  the  fruits  of  the  property  are  kept  in  conftant  % 
circulation,  while  the  property  is  limited,  what  objec- 
tion can  there  be  to  accumulation  ?  I  remember,  in 
the  cafe  of  Mrs.  Buckle/ %  will,  where  the  teftatrix  had 
given  property  to  fuch  fon  of  her  infant  daughter  as 
fhould  firft  attain  the  age  of  21,  Lord  Kenyan^  then 
Mafter  of  the  Rolls,  directed  the  whole  profits  to  ac- 
cumulate during  that  period,  taking  the  rule  to  be 
quite  clear,  that,  fo  long  as  the  property  was  unalien- 
able, he  might  direft  the  rents  and  profits  to  accumu- 
late. And  I  fpeak  with  great  fmcerity,  when  I  fay, 
that  I  never  could  entertain  the  leaft  doubt  upon  the 
fubjeft.  If  we  lay  afide  all  the  cafes  which  have  oc- 
curred fince  the  aft  of*  40  and  41  Geo.  3.,  there  is  Infra  f.  57. 
nothing  to  impeach  it.  That  a£t  was  rather  a  matter 
of  furprife  upon  me,  and,  perhaps,  it  is  not  one  of  the 
wifefl:  legiflative  meafures:  it  muft  be  remembered, 
.  that  it  exprefsly  alters  what  it  takes  to  have  been  the 
former  law,  and  confines  the  power  of  accumulation 
to  a  I  years.  .  But  if  your  Lordihips  were  to  exercife 
the  power  of  accumulation  in  all  the  cafes  allowed  by 
the  ad,  the  accumulation  would  be  enormous.  It  did 
not  occur  to  thofe  who  penned  the  aft  of  40  and  4 1 
Ceo.  3^,  that  if  this  very  will  had  been  made  fubfcqucnt 
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to  the  pafliftg  of  that  aft,  the  accumulation  dircfttd 

by  the  will  would  have  gone  on  for  ai  years-     The 

Griffiths  V.      Court  of  Chancery  has  decided,  that  if  a  perfon  iliakes 

f.  ^^'  fuch  a  difpofition  of  his  property  that  it  may  ht  un- 

alienable  for  a  longer  period  than  is  allowed  by  the 
ad,  fuch  difpofition  is  only  void  for  fo  much  as  ex- 
ceeds the  term  of  « i  years,  leaving  it  good  for  the  reft 
of  the  term.     The  only  points  which  have  ever  ap- 
peared to  me  to  bear  an  argument,  have  been  thofe, 
upon  the  critical  meaning  of  the  words,  "  as  fliall  be 
**  living  at  the  time  of  my  deceafe ;"  and  the  words, 
*'  or  bom  in  due  time  afterwards,*'  which  follow  the 
dcfcription  of  the  perfons  during  whofe  lives  the  pro- 
*  perty  is  tied  up.     If  from  any  difmclination  to  give 
cfFed  to  the  will,  your  Lordlhips  were  to  conftrue  the 
former  words  as  referring  to  the  laft  defcriptioh  of  per- 
fons only,  that  difinclination  would  be  gratified  at  the 
expence  of  overturning  all  the  rules  of  conftnidion 
which  have  been  fettled  for  ages :  and,  even  if  your 
liordfhips  (hould  feel  inclined  to  give  any  relief  by  le- 
giflative  interference,  which  would  be  very  bold,  I  am 
quite  fure  that  you  will  not  be  fo  bold  as  to  give  a 
wrong  judgment  in  point  of  law,  that  if  a  perfbh  makes 
fuch  a  difpofition  of  his  property,  that  it  may  be  un- 
alienable for  a  longer  period  than  i$  allowed  by  the 
aft,  fuch  difpofition  is  only  void  for  fo  much  as  ex- 
ceeds the  term  of  ii  years,  leaving  it  good  for  the 
reft  of  the  term.    With  refpefit  to  the  other  point, 
viz.  *^  born  in  due  time  afterwards,"  I  oblcrrc  that, 
according  to  the  printed  report,  onto  of  the  Judges 
held,  that  thefe  words  muft  refer  to  a  child  in  ventre 
fa  nterf ;  and  the  others,  th^t  they  amounttd  to  a  <k- 

claiation 
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claration  of  the  teftator's  \iril]^  that  the  property  fhould 
be  unalienable  and  accumulate  during  the  lives  of  all 
the  perfons,  bom  or  unborn,  whom  the  law  autho- 
rized him  to  take  as  lives*  In  my  opinion,  either  of, 
thefe  conftru£lions  may  be  taken  to  be  the  true  mean* 
ifig,  agreeably  to  the  rules  of  law }  but  I  muft  add^ 
that,  according  to  the  rules  of  law,  the  houfe  muil 
put  fuch  a  conftrudion  upon  the  words,  as  will  fup-. 
port  the  teftator's  intention;  it  is,  therefore,  quite 
befide  the  quefUon,  to  argue  what  child  ihould  take^ 
becaufe  the  teftator  is  defcribing  the  lives  of  perfons, 
in  order  to  define  the  period  of  time  during  which  the 
power  of  alienation  is  to  be  fufpended,  and  the  accu* 
mulation  is  to  go  on.  But,  if  it  were  neceflary,  I 
fhould  have  no  difficulty,  as  a  lawyer,  in  flating  to  the 
houfe,  that  I  think  the  rule  of  law  has  been  rightly  laid 
down,  that  the  period  of  geftation  is  to  be  taken  at 
the  begmning  and  the  end.  In  Gtdliver  v.  Wicket^  the 
devife  was  to  a  child  of  whom  the  mother  was  enfient^ 
with  a  provifo,  that  the  property  ihould  go  over,  i£ 
that  child  ihould  die  under  a  i  without  iflue ;  and  in 
the  conftruftion  of  that  devife,  it  was  laid  down,  thai 
the  devife  extended  to  the  child  in  ventre  fa  mere ; 
and  that,  if  the  child  to  whom  it  was  given  had  at« 
taided  ao  years  of  ige,  and  married,  and  died  leaving 
his  wife  enJienU  it  could  not  be  faid  that  the  property 
was  not  vefted.  In  the  cafe  of  Long  v.  Blackall^  I 
thought  it  my  duty  as  coudel,  to  fubmit  to  the  com 
fideratidn  of  the  Chancellor,  fuch  points  as  occurred 
to  me  in  fuj^rt  of  the  intereft  of  my  client,  and 
.wged,  that  the  allowance  for  the  time  of  geftation  was 
mnAst  at  both  ends.    I  thought  that  the  point  was  not 

O  o  4  treated 


50S.  TttkXJTVm.    Devlfe,    Cb.  tx,' %  s^j  57' 

treated  with  the  refpeft  that  it  dererved.  The  Chan- 
cellor  fent  the  cafe  to  the  Court  of  Kmg*$  Bench,  but 
the  point  was  not  made ;  and  when  I  prefTed  the  Chan- 
cellor to  fend  it  there  again^  his  anfwer  was,  that  be 
was  very  much  afhamed  of  ever  having  fent  it  ther: ; 
and  that  he  would  not  fend  k  again.  I  know  that  Lord 
Kenyon^s  opinion  was  quite  clear  upon  the  fubjed,  as 
Mrell  as  thofe  of  Mr.  Juftice  Buller,  and  Mr.  Jufficc 
Laivrcnce.  This,  therefore,  is  a  cafe,  in  which  the 
legal  dodrine  is  clear;  and,  whatever  may  be  our 
regret  upon  the  fubjeft,  is  it  not  our  duty  to  deter- 
mine according  to  law  ?  When  I  put  the  queftion, 
whether  this  decree  (hall  be  rtverfed,  I  fliall  think 
.  '  myfeif  bound  to  fay,  that  I  think  it  ought  to  be  affirmed. 

The  decree  was  afErmed. 

S  57.  By  the  ftatute  39  and  40  Geo.  3.  c.  98.,  it  » 
cnaQed,  ^*  That  no  pcrfon  or  perfons  Ihall,  after  the 
"  paffing  of  that  a£k,  by  any  deed  or  deeds,  furren- 
*•  der  or  furrenders,  will,  codicil,  or  otherwife  how- 
**  foever,  fettle  or  difpofe  of  any  real  or  pcrfonal 
^       -  **  property,' fo  and  in  fuch  manner  ^that  the  rents, 

*  •'  iffues,  profits,  or  produce  thereof,  fhall  be  wholly 

**  or  partially  accumulated,  for  any  longer  term  dian 

« 

**  for  the  life  or  lives  of  any  fuch  grantor  or  grantors, 
**  fettler  or  fettlers,  or  the  term  of  a  1  years  from  the 
"  death  of  any  fuch  grantor,  fettlor,  devifor^  or  tefta- 
•*  tdr,  or  during  the  minority  or  refpeftivc  minorities 
*'  of  any  perfon  or  perfons  who  (hall  be  livuig  or  in 
**  ventre  fa  mere^  at  the  time  of  the  death  of  fudt 
•*  grantor,  devifor,  01  teftator,  or  during  the  minority 

c«  or 
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"*^  or  refpe£Uve  minorities  only  of  any  perfon  or  "per- 
*^  fonsy  who,  under  the  ufe^  or  trufU  of  the  deed» 
^'  furrender,  will,  or  other  aflUrances,  direding  fach 
^'  accumulations;  would  for  the  time  being,  if  of  full 
^}  age,  be  entitled  unto  the  rents,  iffues,  and  profits, 
^  or  the  intereft,  dividends,  or  annual  produce  fa  di- 
^  reded  to  be  accumulated.  And  in  every  cafe  where 
^  any  accumulation  (hall  be  dire&ed  otherwife  than 
t«  as  aforelaid,  fuch  diredion  (hall  be  null  and  void  ; 
and  the  rents,  iflues,  profits,  and  produce  of  fuch 
property  fo  direded  to  be  accumulated,  Ihal),  fo 
^^  long  as  the  fame  iball  be  direded  to  accumulate 
f  ^  contrary  to  the  provifions  of  this  ad,  go  to  and  be 
'*  received  by  fuch  perfon  or  perfons  as  would  }iave 
^<  been  entitled  thereto  if  fuch  accumulation  haiL  not 
*<  been  direded. 

^  Provided  always,  that  nothing  in  that  ad  con* 
^^  tainad  fhould  extend  to  any  provifion  for  paymentof 
^^  debts  of  any  grantor^  fettlpr,  or  devifor,  or  pdiet 
^^  perfon  or  perfons,  or  to  any  provifion  for  raifing 
portions  for  any  child  or  children  of  any  perfon 
taking  any  intereft  under  any  fuch  conveyance^  fet« 
^^  tlement,  or  devife,  or  to  any  dire£Bon  touching  the 
^*  produce  of  tind>er  or  wood  upon  any  lands  or  tene- 
^*  ments,  but  that  all  fuch  provifions  and  direffions 
**  (hall  and  may  be  made  and  given  as  if  the  ad  had 
."  not  paffed." 

. 
"  §  58.  Although  a  truft  of  accumulation  created  by 
will  during  the  continuance  of  a  life,  is  void  under 
this  ftatute^  yet  fuch  truft  will  be  fupported  by  the 
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CfiUQftt  of  Ghaftcery,  daring  die  time  allowed  by  lli^' 
aft^  titinely,  %\  yeari. 

Griffiths  T.  ^  ^^;  Charhtte  Matbews  devifed  all  her  realeftnes 

Jun^i'j;.         tdtruftecs,  updhtruft  to  fell,  iuid  gave  all  her  pcr- 

foftal  eftate  to  the  faid  tniftees,  upon  trull  to  iilYefl  the 
Ihotiies  to  atife  from  the  fale  of  her  real  eflates,  and 
her  petfonal  eftate,  in  the  public  funds,  upon  truft  to 
pay  the  dividends  to  her  lifters  EHzcAeth  Mary  Grif- 
fitht  and  Marthd  Vere^  during  their  joint  lires  m  equal 
|)roportion8 ;  and  after  the  dec^afe  of  either  of  them, 
the  Mrhcle  to  the  furviroi*  during  her  life,  Prorided, 
aild  (he  declared  her  vnWj  that  fd  much  of  the  &id 
dirtdends  as  Ihould  accrue  due  to  Elizabetb  Marj 
Gri^fbt  dtilidg  the  life  of  Jdn  Griffiths  her  huiband, 
ihould  not  during  that  time  be  paid  to  her,  but  the 
fame  (hould  be,  during  his  life,  invefted  by  the  truf- 
\tt%  lA  tiie  ptlblib  funds,  and  that  the  dividends  or  m- 
ttrdl  which  Aiotdd  Accrue  thereon,  ihould  be  added 
to  and  accumulate  \dth  the  capital ;  and  upon  the  de- 
ieafe  of  the  faid  Join  Grijiibsy  the  faid  capital,  i»ith 
the  accumulation  therebf,  Ihould  be  fordiidth  paid  to 
tttz&beth  Mary  Griffiths. 

Dnder  it  bill  by  Un.  Griffiths  and  her  hufbttod, 
the  accounts  having  been  (Hre£led  againft  the  tniftccs, 
%ho  were  alfo  executors,  a  petition  was  prelented  by 
Mn  and  Mrs.  Griffiths^  praying  a  declaration,  that  the 
provifo  dire&ing  accumulation  was  contrary  to  the 
fiatute  39  and  40  Geo.  3.  c.  98.,  and)  dterefoK,  hull 
and  Void ;  and  that  the  {><()ttofters  were  eft^tled  to 
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havb  1^11  benefit  <^  the  #iU|  at  if  AiCh  ciaufe  had  not 
been  ixifimtd. 

A  petitioji  for  the  fatne  putpofe  had  be«a  pre^ted 
tb  the  Mafttsr  of  the  Rolls,  and  difmifled. 

.  In  luppott  of  the  petition,  it  was  argued,  that  the 

meaning  of  the  aS  wlsts,  that  the  whole  attempt'  againft 

which  it  was  direfted,  fiiould  be  void  t  it  could  not* 

therefore,  be  good  for  a  giten  time,  the  Legiflatute 

having  intimated  nothing  to  that  cSc&.    A  diredtibH 

tb  actnmulate  for  a  life,  was  a  dbie£Hon  to  accumulate 

for  more  than  2t  years,  ^  EFe  eftate  being  larger  than 

an  eftate  for  year*.    The  value  of  the  life  was  of  h6 

importance,   and  the   court  would  not  inquire  int6 

that.    iTiis  aft  wtis  to  be  conftrued  by  analogy  tb  the 

law  t)f  executory  devife^>  which  were  allowed  only 

within  certain  limits.    As  the  accumulation  might,  by  ^ 

pollibility,  laft  longer  than  21  years,  the  difpoIiticMl 

was  void,  as  a  limitation  over  of  perfonal  prbperty^ 

alter  &  difpofition  to  a  man  and  the  heirs  of  his  )>oAyt 

^feras  vbid,  without  regard  to  the  poffiWc  erenft  thaft 

they  tnight  be  extindl  within  the  perbd  tlldwed  by 

law.    If  the  accumulation  fhould,  tinder  the  dirediofl 

Ih  the  will,  continue  beyond  the  2x  years^  wliat  wak 

tb  beebme  ci  that,  which  was  accuittulated  ^er  that 

period ; .  and  of  the  intereft  o(  the  previous  "zccu^ 

tnulatibn  ? 

Agamft  the  petition,  it  wis  cbtttended,  that  thi* 
taie  arole  trpbti  a  ftatute  reftrainilu^  the  hgA  tight  t6 

difpoib 
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difpofe  of  propeny-  Upon  the  conflrudtion  of  the 
ad,  it  clearly  was  not  intended  to  prevent  accumuh' 
tion  in  any  cafe  after  the  death  of  the  party,  to  the 
jjeriod  of  2 1*  years  ^  and  though  an  attempt  was  made 
to  go  beyond  that,  the  purpofe  fliould  be  good  to  that 
«  extent,,  in  whatever  form  it  was  direded ;  for  no  pie- 
cife  form  of  directing  accumulation  was  prefcribed,  wc 
could  that  be  intended ;  but  it  was  fufficient,  vrhat- 
ever  the  form,  that  it  was  not  to  exceed  the  period  of 
21  years.  Thediredion  that,  fo  £ar  as  accumulation 
was  direded  contrary  to  the  ad,  it  fhould  be  void, 
applied  only  to  the  excefs.  There  would  be  certainly 
fonie  difliculty,  in  the  event  of  the  parries  living  be- 
yond the  period  of  2 1  years,  to  determine  what  (hould 
become  of  the  excefs.  But,  if  Mrs.  Griffiths  furvivcd 
that  period,  fhe  would  be  entitled  to  the  accumulatioi^ 
provided  /he  furvived  her  hufband,  to  whofe  death  it 
was  confined  ;  and  it  w^  poflible,  that  he  might  live 
only  t\^o  or  three  years, 

^^  Lord  Eldon  faid,  the  queftion  turned  on  the  will  and 
the  ad  of  parliament.  He  underftood  a  petition  to 
the  fame  effed  was  prefented  to  the  Mailer  of  the 
Rolls,  inftfljng  that,  by  the  will,  accumvlatioa  was 
prefcribed  beyond  what  was  allowed  by  the  ad^  and, 
therefore,  the  diredioa  was  wholly  void }  and  that  thea 
JArs.  GriffiiFs  hufband  was,  within  the  terms  of  the 
ad,  entitled  to  the  rents  and  profits,  as  if  no  inch 
claufe  for  accumulation  was  in  the  wilh  And  the 
Mafter  of  the  Rolls  was  of  opinion,  that,  upon  the 
true  conftrudion  of  the  ad,  the  accumulation  direded 

during 
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during  the  life  of  the  hulband,  if  not  in  faft  going 
beyond  2 1  years,  was  good ;  and  if  it  did  in  fad  con^ 
tinue  beyond  tliat  period,  yet,  upon  the  true  conftruc- 
tion  of  the  aft,  the  direftion  was  good  pro  tanto  ;  and 
during  the  period  of  2 1  years,  the  rents  and  profits 
were  well  direfted  to  accumulate,  leaving  it  to  the  law 
to  determine  what  was  to  become  of  the  rents  and 
profits  to  accrue  between  the  end  of  the  21  years,  and 
the  expiration  of  the  life ;  and,  of  courfe,  to  deter- 
mine alfo  what  was  to  become  of  the  interefl  of  the 
fund  created  by  the  accumulation  permitted'  for  the 
period  of  2 1  years. ' 

The  fort  of  cafe  now  before  him  was  not,  he  be-    ^ 

lieved,  much  in  the  contemplation  of  the  Legiflature. 

It  was  material  to  attend  to  every  word  of  the  aft,  for 

the  language  was  not  very  fimilar  to  any  other  aft» 

with  either  enablin^or  reftraining  claufes.    Tbe  phrafe, 

**  partial  accumulation,**  was  rather  expreflive  of  the 

efFeft  than  of  direftion ;  but,  confidering  the  fubfe*  ' 

quent  part,  it  mull  be  conftrued  what  fhould  be  dU 

redled  to  be  accumulated.     If  the  aft  flopped  at  the 

declaration,  that  it  (hould  be  null  and  void,  the  eflate^ 

in  the  meantime,  would  be  confidered  as  not  given, 

unlefs^  falling  into  the  refiduary  devifej  and,  there* 

fore,  the  rents  and  profits  undifpofed  of,  mud  have 

gone  to  the  heir.     But  the  queflion  was,  whether  the 

following  words  were  not  fo  explanatory  of  the  former, 

as  to  fhew  in  what  fenfe  the  LegiHature  ufed  the  words 

declaring  that  it  ihould  be  null  and  void  ;  and  whe^ 

ther,  taking  the  whole  claufe  together,  it  was  not  ' 

3  meant, 


574  ^^^^  XXXVin*    Devijt.     Ciu  ape.  S  59*  * 

meant,  only  as  far  m  by  the  fubfequent  vords  it  win 
directed  to  be  fo  conTidered  ?    The  words,  *^  {q  loog," 
admitted  two  conftrudions ;  one9  fo  long  as  the  tmi^ 
by  the  eflfoA  of  the  dire&ion  in  the  will,  fhould  be 
capable  of  being  accumulated  beyond  a  i  y e^s  from 
the  death ;  the  other,  fo  long  as  the  fan^e  fhould  be 
direded  to  be  accumulated  contr2U7  to  the  proviOons 
of  the  ad :  the  accumulation  being  underftood  to  be 
contrary  to  the  ad,  if  direded  by  the  wiH  for  more 
than  2 1  years.    It  was  obvious,  that  many  cafes  upon 
the  old  law  of  ei^ecutory  devife  and  accumulation,  vere 
not  in  any  manner  provided  for  by  this  ad.    He 
doubted  whether  the  prefent  cafe  was  thought  of,  for^ 
by  this  will,  the  eflate  was  given,  not  by  ocecutoy  de- 
vice, but  by  creating  a  truft  to  pay  the  annual  profio^ 
and  then  followed  the  dire6bion  for  accumulation.   If 
that  diredion  was  fbruck  out,  it  was  contended  dnt 
the  effed  was  not,  as  in  othor  cafet,  that  thofe  profits 
would  be  undiipofed  oft  but  that  it  muit  be  coniidered 
a  gift  in  prafenii ;  and  that  the  claufe  for  accumuhf 
tlon  ^d  not  prejudice  their  immediately  entering  into 
the  enjoyment.     If  it  was  neceflary  to  decide  that 
queftion,  a  good  deal  was  to  be  faid  upon  it ;  and  it 
was  not  clear  upon  this  will,  that  it  could  neceflarily 
be  made  out  that  there  vtras  a  gift  in  prafentiy  if  this 
diredion  was  ftruck  out  of  the  will,  for .  the  whole 
mu{l  be  taken  together.    But,  fuppofing  it  not  flruck 
out,  was  the  diredion  void  altc^ether,  becaufe  it  n^i 
not  a  diredion  for  accumulation  during  a  i  years  or 
lefs,  but  which  might  happen  to  operate  duiuig  s 
period,  that  might  laft  longer,  admitting  alfo  that  i^ 
a  *  might 
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might  operate  as  a  direflion  for  lefs  in  effe£l  ?  The 
point  was  doubtful,  but,  upon  the  whole,  that  con- 
ftrudion  which  had  been  put  upon  the  ad  was  the 
right  one  \  and  he  was  the  rather  led  to  that,  by  the 
concurrence  of  opinion  amonj;  thofe  to  whofe  a(G(t- 
ance  he  had  reforted  upon  the  firft  conflrucUon  of  an 
a£t  of  fo  much  importance,  who  all  agreed,  that  this 
was  the  proper  conftrudion.  Under  thefe  circum- 
ftances,  finding  the  Mailer  of  the  Roll's  opinion  to 
be  fuch  as  he  had  ftated ;  and  that  it  had  the  concur* 
rence  of  thofe  whom  he  had  confulted,  it  would  be 
enough  for  him,  if  it  was  only  the  inclination  of  his 
opinion,  to  fay  this  was  the  right  conftru£tion. 
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The  petition  was  difmiffed. 
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CORRECnONS  i^MD  ADDtnOKfi 


TO 


THE  DIGEST. 


V.J 


Vol.  I.— Page      5,  1.  It.  after  J^ates,  infat  MtL 

a  2,  1.  ap.  after  trtefm^  infert  nrfAmj. 

<$4,  1.  33.  for  Exctptim^  read  Rever/wn. 

^^2,  laft  line  but  one,  for  mortgagor^  read  M^ff « 

92>  !•  xp-  for  fUf  read  11  •^I.  26.  for  bis^  read 
/i&r ;  and  after  admtmfirtavn^  infert,  ^lAr 
/tf^jr  that  had  thi  eft  ate* 
53,  1.  13.  tSi^  convey^  r^A  jdfitly  mtbfiub per» 
fin* 

205,  L    6f  after  /^W,  a,  infert  third. 

aat,  1.  22.  for  interred^  tesA  intereft. 

164,  $  5*  No  notice  is  neceflary  to  a  tenant  at 
fttfierance. 

30X,  {  32.  Tlie  doQrine  here  laid  down  mnft  be 
iinderftood,  that  an  attachment  will  lie 
againft  the  lord,  if  he  Ihould  refufe  in* 
fpedion  aifiter  a  rule  of  court  direAing  it. 
Vide  the  King  ti.  Shelkjr,  3  Term  Rep. 

3S5»  I.  x6.  for  deprivtOwt,  rea4  depnriatm. 
405,  1.  20.  dele  mi. 
414,  1.    a.  fot  iUeft^t€2iAj9ungffi. 
445,  1.  la  after  u/ts^  infert,  it  is  fbititfid  vfhetbif 
p  *  at^e  refuht  to  tie  ttkafir. 

455,  1.  14.  for  G.  read  D. 
461,  L  20*  aficr  heirs,  infer^  in  trufifir  B. 
5X2|  L  27.  for  devtfedf  read  dtmfii. 
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eOHRECTIONS  AND  ADDITIONS 

VUl.  L^Pa{;e  5239  $  30.  The  determinatioir  of  the  Matter  of 

the  Rolls,  that  a  term  attendant  00  the 

from  dower  unlels  it  hat  been  athialljr 
afiigned  to  a  cruilee  for  the  purchaferi  bag 
been  congrxned  by  Lord  Eiibtu^nic 
10  Vef.  Jun,  269. 


Vol.  IF.— Page   28, 

io«, 
109, 

124» 

130, 

^03, 
219, 

♦ 

384, 
299. 

3-22, 

3  >o, 
361, 
^°h 
403* 

4io> 

427. 

455. 
467, 

• 

477» 


SOS, 


X  8.  after  coulJ^  infert  /i0f. 
5.  i<yc  fc^ee^xtiA  feoffor. 
19.  after    mortgage^   infert^    ^  ^    fif^rf* 

•  30.  for  mortgagor* Sf  read  mortgagee* !• 

.  19.  for  vote  for  Kmgbt  of  the  SKre^  read 

^/  in  Parliament* 

.  15.  for  tif»rtgflge^  jtdA  mortgagee. 

.    5.  a(ter  ij^nrA/,  infert /9. 

.  ao*  for  agreement^  read  argument. 

.25.  for  qffigntnent^  f^d  a^intment.    . 

.    3.  dc!c  /K?w  /^^ — ^1.  4.    add,    iy   Xtffitf 

Hardwicke. 
ad  line^    for    incumbrancer^   read    incum* 

trance. 
.  2Q.  after  £^/r/.  infert  m^/r. 
.  II.  for  to,  read  ^j^. 
.  22»  for  2i|  read  24. 
.11.  {or feoffee*!^  rezd  feoffees. 
>    6.  for  agreement,  read  'argument. 
.    I .  after  //,  infert  is. 
.17.  after  entitled  to,  infert  /i6^. 
»    8.  after  againft,  infert  /^<  Repre/entativis 

of- 
»  17.  for  J,   read  ^  the^.  19.    for  /»» 

read  is. 

.  29.  for  4I9  read  2I» 

,  24.  dele  cafe 

id  line  but  one,  for  thefecond  mifchief,  riad 

the  mijchief. 

1 1 .  after  aSion.  dele  tihe  eolnmt  and  tn« 
fert  a  period — 1.  1 2.  after  years,  dde  the  ^ 

period  and  infert  a  cofam^, 
20.  for  to,  read  ^j*     ^  ^ 
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TO  Iritfe  DIGJEST. 

^M;  fllv— I^age  24f  1.  ao.  for  yur^,  read  jtat. 
J     ^  ^  36,.  in  marein,  for  *,  read  6, 

88,  1. 18.  for  to  nQ&r^  «ead  to  the  rtS^r. 
9I9  !•    8.  for  thirtfmoney  read  twinty^ene, 
136,  1.    9.  for  l;p,  read /ir. 
143,  firft  line  after  tafttum,  inttrt  bis. 
1^45,  L  20«  for  JudiCioUa^  tc^iJudiciaSa; 
186,  1.  18.  for  ar^  read  ^, 
1^36,  L    6.  dele  orfthnj. 
271,  h  24.  dele  Mo/. 
313,  1.    7.  dele/i&f. 
322,  1.  15.  for  OT  latf,  read/Jr  Rfe. 
394,  1.  18    after /i5«w,  infcrt,  Air  grandfather^ s 
brothers  orjifters^  or  their  iefundanU^  or  fit 
noant  of  them. 
430,  firft  line,  for  11,  read  10. 
503,  K  27.  for  unfruBuafy^  read  fffufruOmary.. 

Vol.  I  v.- -Page  32,  L    4.  for  form,  tc^A  formal. 

45,  I.  10.  for  //,  read  ar^. 
71,  1.  21.  ioxleffee,  xtaAleJfor. 
123,  1.    5.  for  13  Eli%.  read  18  .B/fs.— Add  to 
$  27,  And  by  the  ^d  feBion  of  this  ftatuU^ 
all  bonds  Ofid  covenants  for  r^ewng  any 
leafes  contrary  to  thefiatute  13  Eli%.  or  thu 
Jlatute,  are  declared  void. 
124-  Add  to  J  31.  BytheflatuUij^Eliz.cap.  ii. 
Houfesfttuated  in  any  City,  Borough^  Town 
Corporate,  or  Marht  Town,  or  the  fuburbs 
thereof,  may  be  leafed  for  forty  Years ;  and 
'It  has  been  refolved,  that  covenants  for  re^ 
'  newing  leafes  of  houfes  in  Cities,  tsTc.  are  not 
prohibited  k^  the  Jiatute  18  Eliz.  c.  11.— 
Crane  v.  Taylor  Hob.  269. 
127.  At  the  end  of  $  29,  add,  Such  leafes  are 
now    eftablijhed  by  the  Jiatute  39  and  M 
Geo.  3.  c.  41. 
1 58,  1.    9.  dele  in. 
184,  1.  12.  for  vendee,  read  bargainee. 
J  88,  1.    5.  after  i«,infert/j^(;«cr. 
192,  1.  25.  2£vstjand,  in{fm  feifed. 
aiQ,  I  7.  after -Pifw/,  infcrt  att/ mr<?wr///. 

Page  849,^ 


CORRECTIONS  AND  ADDITIONS 


VdL  IV. — Page  240,  ^  32.  In  a  fubfiMjoeitt  cafi^  Lord  TUm 

bdd  clnrly  that  a^perfen  maj  ham  s 
power  of  appointmentt  ^t  die  ume  tine 
taking  to  himfdf  the  whole  intereft  in  d« 
£ee  orer  which  the  power  is  to  be  exe- 
cuted. 10  Vef.  Jan.  a54» 
.  •[.       281,  $  64.  vide  10  Vef.  Jun.  265* 

3C0,  ].    5.  dele  net. 

3'^9i  1*  ^2.  for  ti^,  read  /i^. 

32i>  h  16.  after  i^^^  inferti  #r  iUr  AcsrE. 

351,  I.  i^..  for  ks,  read  /Jhtr. 

406,  L    6.  lor  if,  read  ^re. 

44S,  1.    3.  for  i^/isfkl,  read  in^. 

461 9  L  15.  for  mthHOi  T^zd  wStb. 

479*  Venables  v.  Morris — Lord  Eenyoa  faid, 
that  if  the  limitation  to  the  bcirs  of  S. 
Morris  was  of  a  lenl  cftatc,  it  wooU 
have  enlarged  the  eftate  in  the  anccMi 
and  given  him  a  fee. 


Vol.  v.— Page 


as. 

t36 


U4 
214 

351 
361 

537 
549 

55? 
569 


line  firft)  for  lilf ,  read  rZSr. 

1«    7.  iotfaBo^  xc^Afa£ia, 

1.  2T  8r  28.  for  1701,  read  1702. 

$  17.  See  Mayre  v.  Coulthard  and  Good- 

win,  2  Black.  R.  1230. 
$  1 8.  The  aAs  cited  apply  6n]y  to  fines 

levied  before  the  paffing  of  them. 
$  13.  inftead  of  the  firft  line,  read,  ^s 

tenant  in  tail  be  dlffeifedy  and  accept  s  fm 

of  afiranger-. 
I.  30.  for  grnntof^  read  grantee. 
L  21.  iox  Itffet^  read  lejfrr. 
laft  line,  for  ^.  G.  read  >f.  J?.  /i&/  tMtfAiv. 
1.  1 9.  for  after^  read  A^^r^. 
laft  linC)  after  barred^  infert  irjr. 
mnrg.  for  1  Atk,  read  3  Atk. 
firil  line,  tor  furrenderee^  rtzdfvrrenier^r.. 
1.  II.  for  mortgager*!^  read  mortgagets. 
1.  13.  lor  mo^i  read  mtfi/. 


VoL  VI. — Page  21,  1.    3.  for  mtrtgagcr^  read  tnortgaget* 

25,  1.  r6.  after  f««f% 'inietty  but  if  Sis  J 
ther  fimli  hem  but  one  fen  that  poiM 


TO  THE  OICEST. 

i 

TbL  VI.— Page  15— ^wrtfuiifrf. 

i9  attain  tit  /aid  age^  tbtn  hi  gave  the  fimt 
U  fuch  only  fcHp  Ins  betrj  and  affipu^  f&r 


a6»  L    a.  for  neetffmry^  read  unmcejfary, 

49$  1*    $•  fox  UU,  read  toiti. 

57f  laft  liae  but  oae»  after  wrttte^t  f^^^*»  ^^^ 


tP|  L    9*  for  nvocatien^  read  nvoeatiw* 

L  17.  for  cerifitter^  read  unatur. 
48»  L    4»  for  rtverfedf. read coe^mmd. 
126,  I.  23.  for  nriif  ^^r»f,  read  <^if^. 
147>  L    6.  for  f iw^»  read  fumiiij. 
fjif  L  24*  deleij^ 
174^  J.    6.  for  deiv^ed,  read  dtwfed. 
tji,  in  the  maxguii  for  Preced.  A  ci.  204.  read 

AnWm  o86« 
179,  1.  20.  for  Umtationfy  read  Sflrthttwu. 
7469  I.    5.  aftier  Affli,  infert  tfffi/^4]/r. 
34(1  laft  line  but  onej  for  MigatiM,  read  #(• 

25 a>  in  the  margin,  for  RopefwO,  read  HtpewiOL 
Zjgf  in  the  margin,  for  6oi»  read  605. 
280,  1.  io«  for  per/in,  re^d  grand/in. 
282,  1.  lo.  for  heirj,  read  ijue. 
2831  L  19.  for  dappen,  read  happen. 

330,  1.  12.  after  cT,  add  iwri/y;  their  £ves, 

331,  1. 12«  deleWSci^. 
349,  1.  22.  after  to^  add  Jr. 

353»  Clarke  v.  Digges  miftated,  fee  Moor.  593^ 
Cro«  Eliz.  313.  Owen  148.  i  Roll*  Ab. 
839.  2  Roll.  Ab.  417.  in  Owen  it  is  called 
Jjllj  V.  Taylor* 

349f  i*  22.  after  to^  infert  he. 

3619  1.    I*  for  carried^  read  carved, 
L  20.  for  eolleShd,  read  conmBed. 

386,  L  ID.  AAtJhmtld. 

4029  1.  28.  for  purchafe^  read  defcent. 
L  29.  for  defcentf  read  purchase. 

4^9  L    4.  for  mrr,  read  AaV. 

4041  1,  25.  for  iKrr,  read  Ai/. 

473»  L    3*  ^^  ekclaratian^  read  J!rrr«r« 

493*  L  2<'  {other,  read  Mr. 

494»  !•    !•  after  l^^  read  ij^  hu  deceafi, 

P4e504t 


coRKEcnovs^  mc. 


VpL  VI««-Pa^e  504,  L   7.  after  wms,  veid  mt.  . 

'55I>  L  35.  for   cttaia^eBian^      read     am«- 

556.  laft  line  but  ttro^  for  Mmt,  read  ^fM^ 

5^9^  1*    4«^  ^  Bkrlknd,  itftd  BlackrU. 
j60f  kft  fine,  Ikx  jtiSckuif  re^AjuMcmL 
562,  1.    9*  for  i&^ri  lead  tenant. 
564,.ltft  line  Init  pncy  ft>V  inUrtfis^  read  t»' 

5659  L  22  &  jTj  for  40  and  419  read  39  anl 

40W 
j66>  L  23.  after  the  vknA,  Anv^  put  a  period, 

and  0mit  the  reft  of  tht  fentence. 


.4«itfel(^' 


NAMES     OF     CASES. 


A. 

Abbot  V.  Burton,  Title  Remainder^        -         Vol.  II.  Page  43a 

^  AUvowfon^               -              -  -     in.    40 

,  Recovery^                  -              -  -     \  .  484 

Abers  Cafe,  Deed,  ....  IV.  /^^2. 

Abergavenny's  Cafe,  Dignities^          «             -  -   HI.  194 

Abergavenny  v.  Thomas,  Copyhold^    -              -  -      I.  298 

Abney  t;.  Miller,  Devire,              -                -  -  VI.  126 

Abraliam  v.  Bubb,  Eftate  Tail  after  PcJfibUhy^  -      I.  102 

■              ,  tlftate  for  Year s^               -  "           258 

^  Remainder^             -         -  H.  4^^>  4^7 

.; ^ — v.  Twigg,  D^^r/,              -              -  IV.  444,  445 

Acherley  v.  Vernon,  Trujls,             -             -  -      I.  47 1 

,  Devife.Vl,  31, 59, 130,  I34,i35>  ^S^i  137 

Ackland  v.  Ackland,  id.              -             -  -           255 

V,  KVNtWy  EJiat£  for  Life f               -  ^      I.     79 

Afton  V.  Baldwin,  Recovery,             -              -  -     V.  41 7 

Adams  v.  Adams,  Deed,             -              -  IV.  234,  27P 

— -  V.  Savage,  Ufes^               -               -  -      I-  44^ 

»  _ ,  Remainder,              -         .     -  -     II.  349 

. V.  Walter,  Tithes,             -              -  '^      UI.    64 

Addington  v.  Clode,  Prefer ipiic?i,                -  -           529 

Addis  V.  Ckment,  D^v//^^,          -           VJ.  206,  209,  ai2,  215 

A<idifon  V.  Davp-fon,  Fiae,             -             ♦  -     V.  24S 

. V.  Otway,  Recovery,             -              -  -  384,  391 

Ager  V.  Pool,  D^^^T^,            -                          -  -    VI.  3 -to 

Aggas  V.  Pickerell,  Mortgage                     »      -  -      II-  '53 

. ,  Efcheat ,                           -  -    III.  SO? 

Ailet  V.  Walker,  -R^rd?t^^f5i,              "             -  -     V.  394 

Aland  v.  Malone,  id.             -             -             -  -           508 

Alban,  Sir  John's  Cafe,  Recovery,  -  -  39^ 
Aldred's  Cafe,  PrefcHption,  ...  III.  535 
Alexander  v.  Alexander,  Deed,             -             -       -    IV.  269 

AUanfon  v.  Clitherow,  Devife,             -             -  -    VI.  289 

Allen  V.  Htber,  id.             -             -            ;c  ;            146 

•  V.  Palmer,  Alienation  by  CuHoms,            -  V.  559,  564 

v.Szjtr,  Tru/lf,             -             -             -  .        I.  54t 

m                 ■       ,  Fine,             -            -             -  -       V.  249 

a  Alpaf^ 


NAMES    OF    CASES, 

Alpafs  V.  Watkins,  Title  Deedy  -       Vol.  IV.  Page  447,  487 

Alfop  v.  Pine,  2>^/J.          -  -             -             .310 

Altliam  V.  Anglcfea,  Ufe^  •               -               -        I.  449 

,  Recovery,  -              -            -     V.  304 

Amand  v.  Bradburn,  Tn/fi,  •             -              -       I.  557 

Ambrofe  v.  Ambrofc,  id.  -               -              -           49^ 

Amcfbury  v.  Brown,  Mortgage,  -             -           -      II-  196 

Amrotts  v.  Cathcrick,  Dower,  -             -          -       I.  143 

^Ancafterv.  M2,jtx^  Mortgage,  -             H.  168,  ^75,  iW 

Andcrfon'8  Cafe,  Fftaie  Tail,  -             ••             -       I     49 

Andrew  v.  Southoiifc,  Devtfe,  -               -  VI.  240,  263 

Andrews  v.  Fulham,  id.  -  -  -  5^5 

Anonymous,  Eflate  Tail  after  PoffiU/itj,  -  -       I.  10a 

,  Jointure,  -                  -                     -             224 

,  Coyyhold,  -                 -           %9^y  335»  359 

-,  Mortgage,  -               II.  Il7f  I43»  ^S^^f  ^55 

,  Remainder,  .               -              -   298,  373 

,  Tithes,  .      ,       •             -             m.  61, 62 

,  Common,  -             -                  loa,  109,  116 

— — ,  Rents,  -                 -                 "                  33^ 

,  Prefcription,  -             -               -                568 

— ,  Deed,  -              -              rV.  116,  I74»  23a 

^,  Fine,           -  V.  19,  72,  155,  158,  230,  237 

,  Reeovery,             -  -           "     ^7^»  ^^^  40l 

,      .    . ,  Alienation  by  Cuftm,  -              -                  566 

Devije,              -  VI.  2lf  64*  n^^  iSo,  301 

v.  Palmer,  Common,  -          -    IH-  I05>  li^ 


Anfley  v.  Chapman,  Devife,            -            -  VI.  315 

Antrim  v.  Becks,  Deed,               -                 -  IV.  237 

Aphary^.Bodingham,  Reverfton,              •              II.  466,483 

S :- J.—^,Deid,            -              -  IV.37i 

Aprice's  Cafe,  Mate  Tail  after  Pojftbility,             -  I.  loz 

Archer's  Cafe,  i?rw/i/W<rr,               -            -           -^  H.  3^"^ 

.. . ,Deed,                  -                    -  IV.  485 

,  Fine,                  -                  -                  -  V.  140 

.Devife,              .                  r                  -  VI.  353 

Ardo  V.  Watkins,  Rents,              .             -               -  III.  360 

Argenton  v.  Weftover,  Fi«^,                 -             -  V.    70 

Argol  V.  Ch^yney,  Deed,            .             •             -  IV.  369 

Armftrong  V.  Wolfey,  L//^,             -             -             -  1-443 

ArnaldV.  Amald,  Devife,  '           -                           -  VI.  106 

Arnold  V.  Reneftcad,  Dower,            -               -  I.  186 

Arthington  V.  Coverley,  ^^w^Mj/i/i,             r         -  IH.    28 

■■           I  -  V,  FawkcS;  Common^,              1    .          t  xia 

Arthur 


NAltfESOFCASES. 

Arthur  v.  Baffctt,  Title  Deed,             -  Vol.  IV.  Page  20J 

Arton  V.  Hare,  Remainder,             -               -  -       IL  261 

Arundel  v.  Arundel,  fiW,             -              -  V.  7;^,  22  7 

.              V.  Glouccfter  (Ep.)  Advowfin^  -,            HI.    27 

^ —  v.Philpot,  jD^^i/,             -             -  -       IV.  330 

V.  Steer,  Common^              -         -     -  *-     III.  100 

Afcough  V.  Johnfon,  M»t^fl;g;^,              -  *             11.213^ 

Aflienhurft  v.  James,  id.             -             -  -                 19* 

Aftierton  v.  Root,  J§/?fl/^  Tfl//,             -  -    I.    3Z 

Aflimead  v.  Ranger,  Cophold,            -  -             -        324 

Afliton  V.  Aftiton,  D^/^i,          -             -  -         VI.  373 

Afliton's  Cafe,  Jointure,   -          .             -  -             I.  %o6 

Afton  V.  Afton,  Eft  ate  for  Life,                 -  -              83 

Atherton  V.  Pye,  Dfm/^,             -             -  -        VI.  423 

Atkinfon  v.  Hutchinfon,  id.                 -  -                49^ 

V.  Baker,  Eftateftr  Life^             -  -           I.    9Z 

Atkyns  v.  Atkyns,  Devife,             -             -  -         VI.  22  j 

—  V.  Longville,  iJW,             -             -  -      IV.  175 

AttomcyGeneralv.  Andrei,  Ci?«AViV/i,  -             II    40 

Eftate  by  Stat.  iffc.  -          68 

.                            t;.  Bams,  Devife,             -  -           VI.    55 

. — .  V.  Buller,  id.             -  '     -          233,  234 

V.  Burdett, -^tf/i?9r<w7,  -             I-    57 

i,                          v,  Cholmley,  Tithes,  -          -     HI.    91 

,  ,  V.  Chrift's  Hofpital,  Condition,         -     II.    40 

■    ■  ■    V.  Crofts,  Mortgage,  -              -        142 

V.  Downing,  Devife,     -  VI.  132,  1341  I35 

i V.  Sands,  Truftx,             -  -          I.  501 

. V.  Scott,  id.       ,  -         -  -       460, 497 

■   V.  Sutton,  Devife             -  -     VI.  287 

i.— V.  Vincent,  Copyhold,  -                !•  365 

Auften  V.  Taylor,  D«;//o             -             -  VI.  340,  375 

Auftin  V.  Auftin,  Deed,              -             *  -          IV.  265 

■  v.  Bennett,  Copyhold,             -  -             -      I.  360 

V.  Nicholas,  TiVA^/,          -            -  -       IH.    58 

Avelyn  v.  Ward,  JDevife,            ...  VI.  50^ 

Awdry  v.  Smallcomble,  Tithes,            -  -            UI*    68 

Aydc  v.  Flower,  id.                 -                 *  -            63 

Aylor  V.  Chep,  >i«/  Tenaficy,             -  -              II.  5^3 

Ayray  v.  Billingham,  Copyhold,               -  •             ^'3^5 

Ayrcs  V.  Willis,  D<>wfr,            -            *  ,•                193 


H  i  ^Ablnj^tl 


NAMES    OF    CASES. 


B. 

Bsibington  v.  Wood,  Title  Advtnvfoa^    -  VoL  III.  Page  42 

Back  V.  Andrews,  Trufls^             -  -              -       I.  480 

^  Joint  Tenancy^              -  -              II.  509 

Backhoufc  V.  Wells,  !)«;/]/<',             -  -         VI.  357,  361 

Bacon  v.  Bacon,  Defccnt^             -             -  -          III.  376 

-  - V.Hill,  Z)rt;^,  -  -  -  VI.  31J 
Bacon,  SirN.'s  Cafe,  RecQveryy  -  -  V.  342,  354 
Baddeley  v.  Llppingwell,  Devifcy  -  -  VI.  261 
Badger  v.  Llo^'d,  id.  -  -  -  -  465 
Bagot  V.  Oughton,  ^4ifY^/7^r,              -  -              «     II.  181 

■■■   ■      ■     -,  Deidy             .              •  -           IV.  301 

Bagfliaw  v.  Bofley,  Adv<nvfon^               -  -              III.    49 

—  v.  Spencer,  Trujls^             -  -             ^-  4^7»  489 

— ,  Devtfey               .  VI.  337,  342,  362 

Baily  v  Morin,  Reverfton^                   -  -                II.  466 

Baker  V.  Berisford,  C(?/;it(^r/,                  -  .           -             1*3^9 

TV  Johnfon,  Recovery,              i.  -              •       V.  384 

■   '  '    Vk  ^fountiordj  Advo'iifofiy         •  -                III.     34 

'■■   t/.  Wall,  Dezff/fy                  -  -              -      VI.  269 

.■        V.  Wind,  Morff^fige,             -  -              -     II.    86 

Baldwin's  Cafe,  JD/^^,             -             -  -           l\^  434 

Bale  V.  Colemanj  Dmfe^                 -  -                VI.  236 

Ball  V,  Cock,  T^f//^,                 .             »  -              V.     19 

Ballet  *v.  Sprangcr,  Mortgage ^                •  -              II.   18S 

Bamfield  v.  Popham,  Devtff,                 -  -          VI.  298 

-  V.  Wyndhaxn,  AJorf^nge,  -  -  11.  ijj 
Banks  v.  Sutton,  TV^^/,  -  -  I.  498,  525,  541 
Barber  v.  Nunn,  jF///<r,  .  -  -  V.  19 
Barker  V.  Giles,  D^/yj, .  -  -  -  VI.  413 
V.  Hill,  Finej              -                -  -              V.  266 

'  V.  Keate,  Dady                -  •         IV.  198,  200 

mm            ,      ■■       »^  Recovery^             -              -  -        V.332 

V,  Smith,  Dcvlfe^             -             -  -          VI.  413 

Barnadifton  v.  Fane,  Ejlate  by  StrUiite  ^Urchant^  isfc,  II.     74 

Barnard  v.  Qodfcall,ii/?^/«'y^ri//t',  -         -           I.     70 

■        '  '  '  V.  Large,  Rcmaindiry              -  -                II.  400 

■    ■  V,  Woodcock,  Recovery^              -  -             V.  348 

Barnardifton  V.  CdiXt^x^  Mortgage,             -  -            II.  281 

JBarnes  v,  Corke,  Copyhold,                   -  -                 I.  346 

—•V.Crowe,  revifcy                 -  VI.  J 33,  136,  139 

Barret  v.  Glubb,  Advoivfon,             -             -  -      III.     38 

Barrington*s  Cafe,  iV;x/ij/^-^<f7,            -  -    IV.  519,  520 

Barrj 


NAMES    OF    CASES. 


Barry  v.  Edgeworth,  Title  Devife^ 
Bartnclomew  v.  Belfield)  Fincj 
m  V,  Mary,  Mortgage^ 

Bartlett  v.  Hodgfon,  Trujis^ 
Barton  v.  Lever  andBrownlow,  Finey 

—  " -3  Recovery y 

Barton's  Cafe,  Remaindery 
'-,  Deed, 
-»  Recovery^ 
Barwick  u.  Foftcr,  RentSy 
Bafket  v.  Pierce,  Finey 
Bafpoors  Cafe,  Devifeyy 
Baffett  II.  Baflett,  Jointure^ 

)  Remainder, 


m 


>  V.  Clapham,  id.  - 

Bate  v.  Amherft,  Devife, 

—  V.  Norton,  id. 

Batem^n  t;.  Batman,  id. 

Batefon  v.  Green,  Common, 

Bath  V.  Abney,  Copyhold, 

Bath  (Ld.)'s  C^ky  Recovery, 

Bath  and  Montague's  Cafe,  i>^^, 

Baugh  t;.  Haines,  id. 

Baxter  v.  Manning,  .Af<7iY;fl^fi 

Bayley  V.  Robfon,  id. 

■    .      V.  Oxford,  Univcrfity  of.  Recovery, 

V.  Stephens,  Defcent^ 

V.  Warburton,  Deed, 
Baynes  V.  Belfon,  id. 
Beable  v.  Dodd,  Trufts, 
Beachcroft  v.  Beachcrofr,  Pevi/e, 
Beale  v,  Beale,  Deed, 
Beamont  Barony,  Cafe  of,  Dignities, 
Beard  v.  Nuthall,  Jointure, 
Beare's  Cafe,  Devife^ 
Beaudly  v.  Brook,  Deed, 
Beaumont's  Cafe,  Fine,  -  •* 

• «»^     I    .,  Recovery i 

Bebb  V.  Thomas,  Devife, 
Beck's  Cafe,  Deed, 
Becket  v.  Cordlcy,  Jointure, 
Beckford  f/.  Pendarvis,  Deed, 
Beckwith's  Cafe,  id. 
Beckworth's  Cafe,  Ufes, 
Bedell  V.  Conftable^  Devife, 
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169 
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228 

428, 

473 
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338 
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184 
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465 
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381 

-   III. 

427 
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33d 

305. 

322 
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465 
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224 
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148 
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177 
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409 
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201 
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BcdeU's 

NAMES    OF   CASES. 

Bedcll'8  Cafe,  Title  DeeJ,         -         -  Vol.  IV.  Page  itg 

Bedford  t;.*Blackhoure,  id.               -  IV.  349,  3 5  if  352 

Bedford  (Earl  of)  v.  Foftcr,  F//i/,           -  -              V.    7a 

Bcdingficld'$  Cafe, -fiy?a/^  Ti;7,               -  -              I.   47 

'»  DotueTf                         *  -                               178 

Belch  V.  Harvey,  Mortgwge^                -  -             H-  154 

Belchier  v.  Rcnforth,  id.                 -  -             -         239 

Bclfour  v.  Wefton,  iff////,            .  -            -       in*3Ji 

Bellew^  V.  Langdon,  Ctfm/;?^/?,             -  -                 -       106 

Benger  v.  Drew,  Trujlsy            -             *  •         L  486 

Bennett  v.  Davis,  id.                 -  •             -               488 

■     >    I  ■  V.  Honywood,  Drujfi,            -  -           VI.  537 

i*             v.  Reeve,  Common^                •  -           ML    94 

■■             V.  Taylor,  Dfvtfi^                -  -              VL    68 

Benfon   v.  Chefter,  Common^            -  -               III.    94 

»               V.  Scott,  C§pyholdf                  -  -                  I.  333 

,  Private  ASt^             -  -                 V.  549 

Beresford*s  Cafe,  Deed,                -  -                  IV.  444 

Bcrgavenny,  Barony,  Cafe  of.  Dignities^  •              III.  188 

Beresford  v.  Milward,  Mortgage^            -  -            11-  teo 

Berkeley  Barony,  Cafe  of,  Dignities^  -          •         III.  274 

Berkeky  (Lord)'sCafe»  Fine,                -  -          V.  136 

Berkeley  v.  Warwick,  Joint  Tenancy^  -             -     II.  530 

Berneford  v.  Packington,  Copyhold,  -             -           I.  362 

Bemers,  Barony,  Cafe  of.  Dignities,  -             -      III.  261 

Berrii^ton  v.  Parkhurft,  Remainder,  -                IL  272 

■                       ,  Fine,                 -  -             V.  238 

Berry  v.  Rich,  Deed,                 -  -             -        IV.  307 

-■        V.  Taunton,  Condition,                 -  •           II.     11 

Ber^j^e  v.  Faulkland,  id.                    *  •                      20 

Bertie  v.  Faulkland  (Ld),  Devi/e,              ^  -      VI,  164 

Beft  V.  Stamford,  Tru/ls,                -  -                  I.  509 

Bettifon  V.  Faringdon,  Recovery,             -  -              V.  456 

Bettifworth's  Cale,  Deed,                 -  -     "         IV.  103 

JBeverlcy's  Cafe,  Fine,             -             -  •           V.  197 

JSeverley  v.  Beverley,  Remainder,             -  -           II.  766 

■              %Fine,                  -  -              V.  460 

Bicknell  v.  Goiigh,  Prejcription,             -  -             III.  56^ 

Biddulph  V.  Biddulph,  "Private  ASf,  -             -      IV.  549 

Bificld's  Cafe,  Devtfe,             -             -  -                VI.  281 

Biggin  v.  Bridge,  ^f/i/i,              ^-  -             -       III.  336 

Biggot  v.  Smith,  Remainder,             •  -               II.  373 

Sirch  v.  Wright,  Jg/?tf/ffl/»^i/7,             -  -               1.278 

Blackborn  v.  Edgeley,  Devife                -  -             VI.  2j^ 

Bbckburn  v.  Graves,  Copyhold,              *  •                1. 346 

BUdes  ^.  Bhdes,  Deed,                 •  -             IV.  354, 361 

Kandiet 


NAMES    or    CASES 


BlancheC't;.  Bhnchet3  Title  Deed^ 

Bland  v.  Bland,  Dewfe^ 

Blandford  v.  Blandford,  Joint  Tfnancjf 

V.  Marlborough,  Dffdf 

Blany  v.  Mahon,  Finey 

Blaxton  v.  Stone,  Dnnfe, 

Blenco  v.  Marfton,  Tithes^ 

Blenkarne  v.  Jennens,  Finet 

Blewit's  Cafe,  Copyhold, 

Bliffctt  V.  Cranwell,  Drujfi, 

Blithman's  Cafe,  Dower, 

Blodwell  v*  Edwards,  Remainder 

Blount's  Cafe,  Recovery 

Blount  V.  Clarke,  Private  AB^ 

■  ■      ■     i;«  Winter,  Jointure, 

Blunden  v.  Baugh,  Eftate  at  Will, 

»^   '      -  — ,  Recovery, 

Boardman  v.  Mofiman,  Trufts, 

Boddam  v.  Riley,  Mortgage, 

Bohun  V.  Burton,  Fine,  ^ 

Bohun's  Cafe,  id. 

Bole  V.  Horton,  Deed, 

Bolton  V,  Carlifle,  id.  - 

Bolton  (Duke  of)  v.  Williams,  Devife, 

Bond  v.  Seawell,  id. 

Bonham  v.  Ncwcdmb,  Mortgage, 

■  i         ,id. 

Booth's  Cafe,  Ejtate  for  Tears, 
Booth  V.  Booth,  Mortgage, 
Boothby  V.  Vernon,  Curtefy, 
Borafton's  Cafe,  Remainder, 
Bofcarrick  v.  Burton,  Mortgage, 
Boteler  v.  AUington,  Trufts, 
Botetourt  Barony,  Cafe  of,  Dignities, 
Botiomley  v.  Fairfax,  Trujls, 
Bould  V.  Winfton,  Remainder, 
■>■■    ■    ■■  — — — ,  Deed, 
Bovcy  v.  Skipwick,  Mortgage,  ^ 

■■ '  ■     >  V.  Smith,  Fine, 
3owater  v.  Elly,  Truft, 
Bowdler  v.  Smith,  Dewfe,  •• 

Bowcn  V.  Edwards,  Mortgage,  • 
Bowie's  Cafe,  Remainder, 

,  Deed, 

l^owiley  t;*  Blackman^  Mortgaft^ 


Vol.  IV.  Page  4 

VI.  177 

II.  501 

IV.  28p 
V.  107 

VI.  285,  286 
III.    74 

V.  56b 

-  L317 
VI.  410 

I.  I4S 

II.  301 

549 

I.  221 
I.  272 

V.  325 
I.  554 

-    II.  192 

V.  115 

III 

IV.  57,  61 

370 
VI.  ^% 

5« 

n.  9g 

-     J.  257 
II.  252 

L  122 

11.  278,  295 

125 

I.  540 

m.  195, 250, 274 
1. 496? 

n-  3S4>  379i  380 
IV^  189 

n.  212 

-  V.  248 

I-  493 

VI.  430 

II.  91 

2Z0,  420 

IV.  475 >  481 
II.  106 

Bowcoit 


NAMES    OF    CASES. 


Boycott  V.  Cotton,  Titk  Deed,  -         Vol. 

Boynton  v.  Boynton,  Dcruer^ 

Brace  v.  Duchefs  of  Marlborough,  Mortgage^ 

Bracebridge  v  Cook,  Eflatefor  Tears^ 

Bradbury  v.  Wright,  ReniSy 

Bradford  v.  Foley,  Remainder^ 

Bradnel  v.  Roberta,  Deed^ 

Bradfliaw  v.  Eyre,  Cofrnmn^ 

■    ■  v.  Lawfon,  Copyhold^ 

Bradftock  v.  Scovel,  Fini^ 

Brady  v.  Cubit,  Devijey  -  VL 

Bragg's  Cafe,  Copyhold^ 

Bray  v  Frary,  Efiatefor  Life^ 

Braybrooke  v.  Inlkip,  Devtfe^ 

Brazier's  Cafe,  Fine^ 

Brediman's  Cafe,  Revcr/ion^ 

Bredon's  Cafe,  Fine^  -  • 

Brce  v.  Holbeck,  Deedy 

Brend  v.  Brendj  Mortgage^ 

Brent's  Cafe,  Remaindir^ 

Brett  V.  Rigdcn,  Devlfe^ 

Brice  v.  Smith,  id. 

Bricklcy  v.  Bricklcy,  Dowfr, 

Bridge's  Cafe,  yointure. 

Bridges  v-  Chandos  (D.  of),  Recovery^ 

»i  V*  Edwards,  Rents^ 

Bridgewater  v,  Boulton,  Devifij 

Bridgman  v.  Dove,  Mortgage^ 

Brill  V.  Burford,  Deed^ 

Brind  v.  Brind,  Fine^ 

Briftol  V.  Hungerford,  Mortg/ige, 

Broderick  v.  Broderick,  Dtuife^ 

Brome  ^Sir  J')'sCafe,  Fine^ 

Brook  V.  Biddulph,  Recovery^ 

-  V.  Gurney,  Dtvifey 

-  V.  Hereford,  Tenancy  in  Common ,      -     II. 
Brooks  v.  Brooks,  Deedy 
Brotherton  v.  Hatt,  Mortgage^ 
»     '         '    «'        , Z)f^rf,         -  - 
Broughton  v.  Errington,  Jointure^ 
— J ■  ",  Dfwfe^ 

■  ■    '■  v.  Langley, 2Vi^/, 

-,  Devifey 


V.  Randall,  Dover^ 


Brown's  Cafe,  Aliendtion  by  Cuftopt^ 
Brown  (Sir  G.)'5  Cafe,  Recovery^ 


IV.  Page  232 
1. 191 
IL215 

-  1. 264 
m.  3ro 

11.289 

IV.  ^ 

III.  115,119 

I.3M 

V.143 

102,  104, 120 

1.299 

VI.  233 

-  V.  23: 
II.  470 

V.  204 

IV.  89 

IL  142,  187 

354>  374 
VI.  150 

271 

I.  164 

-      20] 

V.  297 

ni.  33J 

VI.  192,  245 

n.id7 

IV.  293 

V.  158 

n.243 

VI.  90 
V.  31 

V.  413 

VI.  46,  210 

IV.  43^ 

II.24* 

IV.  358, 362 

I.33J 
VI.  i6j 

1. 46^ 

VI.  3aj 

1. 14» 

-       V.  57^ 

407 
Brown 


NAMES    OF    CASES. 

brown  V,  Foftor,  Title  AlUnaiion  ly  Cuf.iniy      Vol.  V.P?.;:?  5^5 

— '. V.  Gibbs,  T"/'/^?/,                 -  -                 ^^  il^ 

— — —  V.  Jem5,  J^ciifi^                 -  -              VI.  270 

v.  Jcncr,  DW,                  -  -                  IV.  390 

V.  Raindl?,  Cl;;>;'/?'r/^,                -  -                    ^-334 

■  ■  ■     -   V,  Thorn  lb  n,  Divifey              -  -         VI    102,104 

V.  Waite,  KJhite  Tml^               -  -                   I.  5  a 

Browning  V.  Vv'ricrl it,  Zyt'-«/,                  -  -             IV.  81 

Brownfword  V.  Eilwarib,  Z)..-:;^,           -  VI.  502,  504,  517 

Bruden::!!  i;.  Broughton,  id.            ■       -  -                   71 

Brudnoll  v.  YA\wcsy  Dccdy                 -  -               IV.  50^ 

Ikuerton  v.  Rr.insfcrd,  E  finis  for  Tears ^  -                I.  249 

Bruyn's  (Sir  J.)Cafe, /''/;7f,                   -  -             V.  104. 

Brydgcrs  v.  Brydg»T.,  RrcGvery^                  -  -               461 

V.  Chandos  (Dachcfsof),  Devifiy      VI.  107,  115,  118 

Bucliannan  v.  Hamilton,  T'r///?.r,  -              -           I.  55S 

Buck  V,  Nurton,  Dev'ifc^                  -  -     ■           VI.  19^ 

Buckcridge  v.  Ingram,  D^w/T,              -  -              I.  147 

Buckingham  (Duke  of) 's  Cafe,  Ofices^  -               III.  15D 

Buckley  "o.  Nightingale,  Fae  SitnpUy  -                    I.  il 

Bucks  t/.  Drury,  7c>//7/;/r^,              -  -                202,  211 

Buck  worth  V.  Thirklll,  Cwr/^-,  -              -                137 

■■■             1  Dower y  -                   -             iq^' 

.  ■     ,  Dsvife^               -  -          VI.  452 

Buller  V.  Chevcrton,  Rtuts^     -            .  .           III.  31^7 

— -^ —  v.  Exeter  (Ep.),  Advovcfn^  -               -                  23 

-^— t;.  Watcrhoufe,  De*^^/,                   -  -          IV.  381* 

Bullock  n).  Bullock,  Den^.,                 -  -                Vl.  4^ 

-. i«.  Dommett,  Ejtate  for  Years^  -                I.  25'^ 

; V.  Stones,  Devifcy                 -  ^             VI.  520 

Bunker  v.  Cook,  id,                  -  -          "    -                29 

Bunting  V.  Lepingwell,  ^Uenaiion  bj  Cnjlomy  -           V«  ?5> 

Burchct  V.  Durdant,  Devfey                  -  -              VI    18^ 

Burdon  v.  Burdon,  D^wtr^               -  -                  !•  ^79 

Burford  1;.  Lee,  D/tt/*',                  -  -                  VI.  481 

Burgefs  x'.  Wheate,  y^^l'Zv.i*,             -  -         III.  498,  501 

Burgh  v.  Francis, /V/^r/j.c^/»,                  -  -           11.204 

,  Defd,                  -  -                 IV.  i'o5 

V.  IjaiWi^ony  Mcrfgngry              -  •                   II.  255 

Burley'sCafe,  iWvlfey               -  -              *       VI.  285 

Burnaby  v.  GniFin,  id.                     -  46a 

Burnett  v.  Kinafton,  Morigagey              -  '      .  -                II.  1 23 

13urrcli's  Cafe,  D^*/*^,                  -•  -             -        IV.  374 

B' rtenfhav/ T».  Gilbert,  D^TJ^,         -  -         VI.  100,  142 

IJury  z\  Evans,  Tithe: y                 -  '  .                 ill     77 

k  Buiby 


KTA  KTE  S    O  F    C  A  S  EZS. 


Bufby  V.  Grunflate,  Ti:lc  D:v)pi 
Budi's  Cafe,  Dsucr^ 
liufiic.l  V   Ikirland,  Deed^ 
Bufliley's  Caf«!,  i*/V, 
Eullard's  Cafe,  Dwrr, 
Bute  "/.  Steward,  Dcvifi^ 
Butler  and*  Baker's  Cafe,  id. 
Butler  V.  Alonnings,  RitiiSy 
— -V.  Swincrton,  Dftdf 

' —  V.  Wigg,  id. 

Butt's  Cafe,  EJl^ite  for  Teai-s, 

By  as  V.  By  as,  Dev':fey 

Byrte  v.  Mannings  i^aVcTtyS^r^ 


Vol.  vr. 

Pag: 

34? 
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181 

- 

IV. 

22ff 

- 
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,94 

- 

1. 

'5' 

- 
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»79- 
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27. 

IS- 
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III. 

355 
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IV. 

8J 

- 

166 

- 

I. 

*5-r 

• 

VI. 

4J 

»     . 

UF. 

34 

G. 


Cadogan  v.  K:nnett,  Died^; 
Cage  V.  Rullcll,  Condition^ 
Cal  V  in *s  Cafe,  Curtefy^ 
Cam  field  V,  Gilbert,,  Dsv'tfe^ 
CaTipbeirs  Cafj,  Renis^ 
Gamphell  v.  WiJkcr,  ^frujlsi 

-* p-  I/.  Wiifon,  Waysy 

Cann  i;.  Cann,  King's  Grsnty 

Gannell  v.  Bticklc,  /-)<r///, 

Canning  v.  Hicks,  Jo'iniurey 

Caper s  Cafe,  Recovery^ 

Garden  v.  Tuck,  Dndfe^ 

Cardigan  (E.  of)  v.  Montagu,  Deed^ 

C  r.re  \v  •  s  C'dic^J^epyholdi 

Ciirew  V.  Carew,  Jmuture^ 

Carleton  v;  Dorfet,  Dfed^ 

Garlton  V.  Griilin,  D^vife^ 

Carr  r.  Singer,  /.lieuation  by  Cujloniy 

,  Deyife^ 

Carter  v.  Bcrnadilion,  Remahidn'f 

•   '  — -,  I'i/ifi 

-,  Recovery^ 


■  1 


Cartwright  v.  Pulteney,  Jci»t  Tenancy ^ 
Garuthers^.  Caruihers,  Josnturcy 
Calhborn  v.  Ligli*^,  ^'^^'^'z^gfp 
CaiTon  v.  D.\de,  Devifcy 
Cuili(5  V.  Dodd, .  l^j-,  . 


fV. 
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46 

I. 

11 J 
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JO* 

III. 

5/5i 
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55 1 

111. 
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197 
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45' 
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230 
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455. 

CafUsicrc** 

NAMES    OF    CASES. 

CAftleacre(lYiorof)'8Cafe,Title  Private Acf.,  Vol.  IV. 

-    .         -             -             -             -          Page  519, 520 

Cavan  v,  Pulteney,  Deed^                 »•                   -  -'I53 

Chaddock  v;  Cowley^  VsV/WW-fr,                   -         ,  II    297 

^  Devife^               -               -        VI.  271,  415 

Chalk  and  Peter's  Cafe,  Pr'rjate  JSI,                  -  IV.  ^  ^Q 

Challenger  V.  Shcphard,  iv;/f,                  —                  -  V.  242 

Challis  V.  Cai]>0fn,  yl/^^r/^^/^^,                  -                  -  II.- 1^3 

-; ,  Doji/e^                   -                 -  VI.     44 

ChMoncYv.  }^lurhMi  jtJienath/i  iyCi^onii             -  V  584 

Cham  V.  Dover,  CspyhMy                 -                  -  I-  3  2 1 

ChaniWlain  v.  Dummcr,  EJlate  fcv  Ltfe^                  -  86 

Chambcrlaync  V.  Turner,  D^t;//^',                 -  VI.  iS8 

Champcmoon  v.  Godolphin,  Fine.                  -  V.  225 
Chaplin  v.  Chaplin,  RentSy               -                IIL  340,  341,  343 

■              ,  'Rec^vn-y^                   -              -  V.  44Q 

-,  Mortgage^                   •                   -  II.  194 


Chaptnan'fi  Cafe,  Dtv'ife^             .    -  -               VI.  2^4 

Chapman  v .  V^^cow^  Recovery^  -                  -        V.  4^12 

V.  Bliilett,  Trujlsj  -                  -             1. 463 

-— ,  Copyhold^  -                   -        II    3  29 

— .Devife,  .                  .         VI.  518 

V.  Brov'ii^  id^  -                     -                      291 

V.  Emery,  Dm/,  ^  -                    IV.  379,  3^4 

V.  Gxhiov^y  De'iiifi^  -                   -           Vi-    4^ 

^'.  Hart,  itL  -                    -                  .    2.1 1 

V  Sharpe,  Copyhold^  -               -                1.  330 

i;  Tanner,  Mortgage^  -              -          II.  1 93 


Charlton's  (SirB.)  Cafe,  tJkiU  far  Life,  -             I.     8^ 

Cheney  v.  Hall,  Recovery ^                  -  -               V.  485 

Chefter  v.  Chclter,  De'iije,                  -  VI  ^04,  aao 

v.  i';iintcr,  id.                    -  -                      32a 

■    ■          ^.  Willan,  Jig;'/7/.7V/;g//ry,             -  -           IL  527 

CheftcrflcUrs  Cafe,  AVtvivrj,             -  -              V.  496 

ChcllerfieJd  jy.  Cromwell, /iVrr'^tf^^  -                  II.  193 

^'         V'  liolton,  Ejlate  for  Life i^  -               I.    ^79 

Chevall  V.  Nicholis,  D^edy             ^  -         IV.  355,  :  61 

Child  i;.  Bayly,  Drt'///,                    -  VI.' -,63,  4b5,  ,-.  ;4 

Chrlmelcy's  Cafe,  AV//;r7/W/r,              -  -  -       .           \h  2'^ 

Ci  o.meley  V.  Humble,  id.                  *  -                   305 

C)k  Imley's  Cafe,  AV(?wr)',                   -  V.  451,  503 

Cholmandelcy'sCafe,  X^wrt/v.7Vr,  -                   IL  410 

C  h  r i  1 !  opher  v,  C  hri (t opher.  Da  iff,  -                V 1 .  i  o  i 

Chudleigh!s  Caf:, /vi?w6«W<r,             -  Vol.  II.  Page 372 

b  2  Churca 


NAMES    or    CASES. 

Church  V.  Wynt,  Title  Alienat'ion  by  Cfjl.m,  -  ^      V.  57a 

Chche's  Ciifc,  D^iy^f,  - 

Chphani  v.  lioyer,  Aicrfgngr, 

Clare  V,  Cl.uv,  Difvife^ 

Clarendon  v,  Iloinby,  T&iiancj'm  Coinm^ny 

Clark  V.  Smith,  Dcvifcy 

Clarke  v.  Abbot,  id. 

-  V  Cogge,  JFaysy 

"  V.  Day,  Devife^ 
Clarkfon  v.  Woodhoufc,  Commruj 
Claxton  V.  Ciaxton,  /Jlafe  for  Life, 
Clayton  v.  Cookes,  Cop^hold^  - 
Cker  V.  Peacock,  Dtuffej 
Clements  v.  Scudnmorc/D/yl^/j/, 
Clere's  Cafe,  Deedy ' 
Clere's  (Sir  Edward)  Cafe,  Uffs^  ^ 
^-,  Ritnaindery 

Clerc  and  Brook,  Dfjctnt^ 
Clerk  V.  Lucy,  EjlauT*  il^ 

V.  Turner,  Joint  Tenancy^ 

ClitTord  V,  Afliley,  Fine^ 
Clifrord  Barony,  Cafe  of,  DiguitiiSy 
Clifton  Barony,  Cafe  of,  id. 
Clinton  V.  Hoop^n,  MortgngCy 
Clithcroe  v.  Franklin,  Heco-veryy 
Ciougii  V.  Clougb,  Decdy 
piuii's  Cafe,  RtnUy 

^ ^Al'tenaikn  by  CufiOmy 

Clyatt  vT  Battjfon,  /ViWvj.7^^, 
Cljmcr  V.  Littler,  Dfvifey 
Cockman  v  Parrer,  Fi/ify  - 

Coi;an  v.  Ccgan,  RemaindcTy 
Coke  V.  Bullock,  Devijey 
Cole  «;.  Levingftou,  Dev^, 

,  — : ,  Dev:fiy 

'- V.  Uawlinfon,  id. 

Cold  rook  V.  Elliot,  Franch':fey 
Coltby  V.  Sn.ith,  i  ;;.v, 
C  .1  man  v.  X'v  ince,'  iV.ortgagey 
CoHitr's  Cafe,  Devlfiy 
Collin^wood  v.  Pace,  Dffc-nU 
Collins  "y.  Goodall,  ^Frefnipikny 
\ V.  Piummcr,  kno\  cryy 

Collinfou  V.  Wriijht,  Bex^i^ 

V  <      .    •  ••   •       •  ,    • 


VI. 

270,  414 

.• 

II.    152 

• 

VI.  497 

- 

II.  503 

VI,  145, 

4SS»5J'» 

- 

23; 

w 

III.  124 

. 

M-  355 

.. 

UI.  I  J* 

• 

I.    76 

- 

373 

• 

VI.    -ii 

III. 

47 7»  -481 

IV.  as7, 

• 

278.  3'S 
-     1.443 

- 

11.441 

IIL  428: 

.  4^91  435 

- 

II.      27 

a 

524 

- 

V.  1^9 

- 

m.  2C9 

- 

203 

-' 

II.  i!J7 

- 

V.  439 

• 

IV.     iS 

- 

III.  32s 

- 

V.  572 

- 

11.  188 

• 

VI.  157 

• 

V.  22S 

. 

n-  3" 

- 

VI.  laj 

• 

IV.  462 

•• 

VI.  416 

'        - 

240 

• 

III.  279 

- 

V.  246 

• 

II.  144 

- 

VI.  2,-4 

•> 

111   3d  I 

-       ■ 

l^% 

- 

V.  45<i 

- 

VI.  soi 

Colly« 

NAMES    OF    CASES, 


Collyer  v.  Howfe,  Title  TMes, 
Colt  V.  Colt,  Trt/fijy 
,  Colthurft  V.  Bejufhin,  RemainJfr, 
Colton  V.  Willon,  Devifey 
Combe's  Cafe,  jilienothn  by  Cujlom^ 
Comber  v.  Hill,  Dtvift, 
Common  v.  Marfhall,  Deed^ 
Compton  V.  Collifon,  Alienation  by  Cujlom^ 
Comlby  v.  Rulhy,  Copyhold^ 
iCongham  v.  King,  Deed, 
Conway  v  Shrimpton^J^fcrf^tf^^, 
Cook  V.  Cook,  yoint  Tenancy, 
yDevifei 

V.  Fountain.  Vfes, 

V.  Parfons,  Dt'vife, 

V.  Whaley,  Efiale  Tril  after  Pojftbility^ 

V,  Winford,  Jointure, 


jCooke  y.  GerrarA,  Devife, 

V.  GwzM  zs,  Mortgage, 

Cooper  V.  Marlhall,  Common^ 
Coot  V.  Berry,  Dower, 
Coots  V,  Lambert,  id. 
Cope  y,  CopQ,  Mortgage, 
Copland  V.  Piatt,  Recovery, 
Coppin  V.  Coppin,  Devife, 
Coppingcr  v:  Keating,  Coparcenary, 

"  '         • ,  Tenancy  in  Common, 

Corbet's  Cafe,  Remainder, 

J ■■  Ccnimon,  - 

-■  Recovery,  ^ 

Corbet  v.  Stone,  Remainder, 
— ,  Fine, 


V.  Tichburn,  id. 


Corbett  (Sir  A.J's  Cafe,  EJlate  for  Life, 

*  ■   ■        '    ,  Eflate  for  Tears, 

Cornell  v.  Sykes,  St^Jorigage^, 
Corfcrllis  v.  CoricHis,  Dower, 
Cotlier  v.  Merrick,  Rents, 
Cotter  V.  Layer,  Oced, 

,  Devife, 

Cotterel  y.  Purchafc,  '  ortgage, 
Cottingham  v  King,  Recovery, 
Cotton's  Cafe,  i^/V/r,  -     . 

Cotton  V.  Baylie,  id.  -  - 

m  *j         V.  Heath,  Devife,  .  - 
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NAMES    OF    CASES. 

Cotton  V,  TyrrclJ,  Title  Finf^              -  Vol.  V.   Page  2§ 

CottrcH  V.  Hanipfon,  Tn/jhy                 -  •             1-  54S 

Coulfon  V,  Coulibn,  Drutfey            -  VI.  326^  3481  391 

Coufin'j  Cafcy  Fine^                  -                  -  -              ^-93 

Coventry  v,  Coventry,  Ahrtgnge.  -                      II.  177 

__ ,  Deed^             •  -       IV.  3^5.  32J 

Cowpcr  V.  Andrews,  Prefcripftotij  •                       III.  5^6 

^ V.  Clerk,  CzpyhM^                 -  -                 I-  381 

'          v.  Franklin,  Ufes^                  -  -            424>  426 

Cox  V.  Chamb' rlain,  '  rrr/j              -  IV.  229,   241,  27J 

V.  Kigfortl,  Copyhld,                  ♦  -                    I.  3S* 

CraghiUJ  u   Pattifon, -F:/f/,                -  ••                    V.  iij 

Cranmcr's  Cafe, .'  ecd^             -                 ^  *          IV.  47^ 

Crawley'sCafe,  L^j,              *    -  -                  -      I.  427 

Crawley  v.  Wells,  T/V/w,                  -  ^                 III.  58 

Creditors  of  Sir  (J.  Cox ^  Mirigage,  -                    II.  139 

Crewe  v.  Dickcn,  Trujls^                  -  -                   1. 545 

Cricknier.'s  Cafe,  revifiy                 -  r                VI.  42=^ 

Crifpe  V.  Heath,  Mortgage^                  -  -               H.  141 

■              v^  Trur,  ^/?fl/«'  for  Tears y  -                      I.  275 

Croft  V.  Howell,  Finty                 -  -                    V.  151 

. V*  l^owlet,  Bajifey                   -  -                   I*    63 

■        V.  Powell,  Mortgage y                 -  -           '     II.  94 

Cromwell's  Cafe,  i*///^,      '           -  •                     V.  168 

Cromwell  v.  Grunfden,  ZT^tf^i            -  -         IV.  34,  i6d 

Crofs  V.  Hudfon,  id.                 -                 •  ^75*  33^ 

Crofs  and  Grey,  Recoverjy                 -  -                 V.  4 1 1 

CroiTjng  ^.  Scudamore,  Deed^             -  ♦       IV.  178,  iSd 

Crofsly  V.  Clare,  Devifcy                  -  -                \'I.  188 

Crouch  v.  Freir,  Tithesy                   -  »                 III.  74 

Croucher  v.  Collins,  id,                 -  -              ^               6i 

Crow  V.  Stoddart,  id.                  -  -              ••               64 

Crowther  v.  Oldfield,  Copyholdy                 -  -              L  296 

Criifoe  v.  Bugby,  Conditicny                 -  -            II.     13 

Cudleys  v.  Rundle,  EJIate  at  Willy  -                    I.   270 

Cud  more  v.  Raven,  Copyholdy                 -  -                 381 

Cullingford  v,  De  Gardonncl,  OJJiceSy  ^                III.  163 

Culpepper  V.  Aflon,  TrupSy                 -  -               I.   544 

Cumbcrford's  Cafe,  Dr^i,               »  IV,  295,  298,    299 

Cumberland's  Cafe,  Ejlate  for  Lifcy  -                        I.  65 

Cunlifte  V.  CunlifFc;,  Devifey               -  -              VI.  176 

Cunningham  V.  Moody,  Curtefyy                -  -        I.  121 

yi                         ■              yDeed^                  -  IV.  241,  244 

Cuppcldikc's  Cafe,  Recoveryy              -  V.  44<S,  449,  450 

Curie's  Cafe,  OJJiceSy             -               -  -                HI.  14,' 

Curteis  ^.  Wolverfton,  D^^j/?-,            •  *            VI.  za) 

Curwe  I 


NAMES    OF  CASES. 

• 

Curwen  v.  Salkeld,  Title  Franchife,  -       Vol.  III.  Pajc  aSS 

Cury  V.  Aflcew,  D^v^,              -  -             -           \L    75 

Curzon  v.  BJackall,  Deedj             -  -                 IV,  376 

Cufack  V.  Cufack,  id.             -  -                 -             48Z 

Cutting  V.  Derby,  Remainderj  -             -         -         I.  286 


D. 


Dncre  Barony,  Cafe  of.  Dignities^             -r  -        III   ipt^ 

Dalby  v.  Champernon,  D^i/j/^,         -      .    ^  -         VL  222 

Dalfton  V.  Reeve,  ^f«//,             -             -  -          HI.  313 

Daiton  V.  Hammond,  Copyholdj             -  "       ,  ^*  3S^»  374 

Daly  V,  Defbouvcrie,  Condition^             -  - '             II.  2il^ 

Damport  v.  Wright,  -F/'/i^,             -             -  -        ^-  I7<> 

Danby  v.  Read,  Mortgage^         -             -  -             II.     89^ 

Darbifon  V.  Beaumont,  Devifiy             -  -             VI.  185 

Darcy  v.  Jackfon,  Reeovery^             -             -  -         V.  336 

Darell  v.  Rridge,  Frafuhifi^             •           •  .         IR.  30^  ^ 

Darcy  V.  Hall,  Af<?r/^/?^^,              -              -  -          \'^'^^?> 

Darlcy  v.  Langworthy,  Devife^         •»  -         -        VI.  1 13. 

Darlington  V.  Pultcney,  i)£^</,             -  -             IV.  252 
Davenport  v.  Oldis,  Druifi,     -       VI.  417,  421,  AUj  4-^y  4^7 

_ V.  Tyrrell,  Coparcenary^              -  -         II.  53^' 

Davie  V.  Stephens,  jDw^,             *             -  .          VI.  281 

Davies  v.  Speed,  Ufis^              -               -  -             I.  450 

. ,  RemaindtTy             -  -          II.  349>  44^ 

_ ^  Deed,             -             •  -            IV    497 

V.  Weld,  Remainder^         -         -  -            II.  393. 

Davis  V.  Gibbs,  Dwjr^,         -            -         •  VL  20^,  2ix 

— —  V,  Norton,  Renminder^         -      .       -  -  .       H-  291 

Day  V.  Hungate,  Finej             -              -  -             V.  245 

v.Tn^,  Devtfej             •               -      .  •     ^        VL  190 

Dayrel^v.  Champncys,  ^/w^7:«/<r/*,           -  -'          H- 4iy 

Dean  V.  Miller,  Devifiy            -             •  -             VI.  2j8 

> V.  Tidmarfh,  P///r,             .-              -  -            V.     74 

Dfg  V.  Deg,  D/'^J,                ...  IV.  2'^^ 

Dcighton  v.  Grenvillc,  Eftate  by  Statute^  -               IL     7c; 

_ . .Fine,             -     •  .          V.  167,  184 

Delawarre  (Lord's)  Cafe,  Dignities.         -  -         HI-  235 

Dench  V.  Brampton,  Copyhold,             •  -           -         I  32<5 

De  Grey  V,  Richardfon^  CBfr/<5(5^,.         -  -            :         J  09 


NAMES    OF    CASES. 

Dcnn  V.  Lord  Abingdon,  Title  E/late  by  Statute^  iffc. 

Vol.  IL  Page  &j 

—  V.  Fearnfidc,  E/late  at  JFiil,  -  .  I.  271 
V.  GiiCdn,  Droife^ 
V.  Gillot,  Dcedf 
V.  Mellor,  Devi/e, 
V.  Page,     id.          '   - 

—  1).  Puckey,  iJ. 

■  ■       V,  Shenton,  id, 

—  V.  Slater,  id,    •  -  -       . 

—  V.  Spray,  Defcentj 
Dennis  v.  Loving,  Offices^ 
Derby  (Lord's)  Cafe^  Remaindcry 

' ,  Reanjcry^ 

Deriflcy  v.  Cuflancc,  D.t^dj  '  - 

Derwcntwater  (Lord's)  Cafe,  Remainder^ 
Dcttrick  v,  Bradburn,  J?////x, 
Digby  V.  Legard,  Trufis, 
Digge's  Cafe,  Deed, 

■  ,  Fi/je,  m 

Dillon  V.  Leman,  Fine, 
Difter  v.  Difter,  Deviji, 
Dixon  V,  Lawfon,  /*/;;#, 
— V.  Robinfon,  Franchife, 

—  — :: —  'i.  Sayille,  Mortgage, 
Dbdfon  V,  Hay,  Curtefy, 
Doe  V.  Allen,  Devife,         .    - 
— —  V,  Applln,  id, 
— 7-  V.  Archer,  Deed, 
— -  V.  Balttn,  lifiate  at  Will, 
— —  V.  Bell,  /V- 

• V.  Burnfall,  Devife, 

V.  Burt,  D^^^/, 

V.  Burville,  Devife, 

V.  Butcher,  Deed, 

V,  Calvert,  id, 

— -  V.  Carle  ton,  Devife, 

V,  Carter,  Cofiditioti, 

'  ,  EJlate  by  Statute,  \Sc. 

— -  V.  Cavan  (Lady),  Deed, 

V,  Cavendifli  (Lord  G.)  id, 

V,  Chapman,  Devife, 

V,  Clare,  Copyhold, 

—  V,  Clarke,  Devife, 
w-.—  V,  Collings,  id.  * 
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THAMES    OF    CASES. 

©oc  V.  Collis,  Title  Druiff,  -            •          Vol.  VI.  358 

-  V.  Cooper,  id.             -  -               -             ^95*  4^7 
— —  v.  Cowling,  id.             -  ^            •             -             39 

V.  Denny,  DeeJ^             -  -             -                IV.  342 

V.  DoveH,  id.             -  .  -             -            -            4^a 

^v.  Flydes,  Dtvifi,            -  -        VI.  159,  269,  aStf 

-  v.  Fonncrcau,  ^/wa;W<fr,  -                -             1^*33* 
,  DuJ^  ...        IV.  479 

V.  Halcon&c,  id.            -  -            -            303»  3^3 

V.  Hclliei>  J/V;r,             -  ^               -             V.  204 

— -  V.  Holm^  Remain Jer^  -             -        -         -LaSa 

-,  Dm//,            -  -             .             VL  256 


V.  Holm^  Recovery,  .            -            -            V.  47a 

— -  v.  Ironmonger,  uev^  -         .    -             •        VI.  186 

v.Jonts^  Rents,  -              -            -            HI.  37< 

■                — I  Prefcription,  -               -              -             5^4 
p.,  iJiVi/,             -  -               -            V.  19a 

v.Kcm,  DefcenU  -             -         -        -         III.  417 

. V.  Kerfey,  Devife,  -          -                 •             VI.    67 

V.  Kctt,,id.             -  -             .          ^        -         15 J 

-— —  V.  Laming,  id.             -  -              -              34^>  349 

v.  Lancaihire,  id.  -               -             -         47 S>  49^ 

— -  V.Lea,  Remainder,  .              -              -             II.  299 

V.  Lyde,  Devife,         .  -             -             VL  47*,  498 

T—  V.  Luxton,  Eftatefor  Life,  -                -             L    90 

-^-  v.  Martin,  Remainder^  ^             -             -           II.  351 

,-- ,  Dr///,  -            -          W.  343,44i,'45« 

^  -  V.  Mafon,  Defcent^  .             .              -           III.  485 

v.  Meakin,  Devtfey  -             -          •         -    VL  aoa 

.—  V.  MUbome,  Deed,  .             .            -           IV.  a6i 

-. «;.  Morgan,  Remainder^  -             -           H-  3*'>  ?35 

^,  i)5/r«J/,  -             -             -          ill-  47* 

.r.—-.*.^ ^,  Alienation  by  dtjfomf  -         -         V.  55  a 

-,  Dev\fe,  -           -         -         VL  456, 458 


V.  Mulgrave  (Lord),  Recovery,  -            -         V.  47J 

v.Parratt,  Jomt-iemmcy,  •              -  •             II.  510 

V.  Pegg,  Trufs,            -            -  -         -        I-  537 

-r— -  v.  Pcrrin,  Remainder,             -  -             -         11.  283 

V,  Porter,  j^/f/i/rfl/  WOl,            -  -         -         I-  ^78 

V.  Pott,  Dif^r,         -             -  •             -        VL  123 

— -  t;.  l^oficr.  Tenancy  in  Common^  -             IL  553,  557 

-.—  V.  Reafon,  Remainder,          *  -  -             -             ^8(J 

v.  Richards,  Devife,        -             -  VI.  255,  3  ^  7>  3 « « 

..— .  V.  Rivers,  J^/?^!//  Taii,            -  -             -      J.    48, 

•^ ,  Ourtefy,             -     .  ft               f              119 


NAMES    OF    CASES. 
Doe  V.  Rivers,  Title  D^wer^         -  - 

t    Divijt'y  -  -  - 

V.  Routlcdge,  'Deed^         -  -         - 

V,  Salkeld,  id.  -  -  - 

— -  V.  Sandham,  id,  -  - 

— -  —  v.  Shippard,  Remaindcry 

V.  Simpfoa,  />Ja,  -  •  - 

V,  Smith>  Devifty  •  ^  - 

V.  Snowden,  EflaU  at  ff'ill^ 

V  Staple,  Trufls^  -  -  - 

■,  Deedy 

,  l:cvife^  -  -  * 

— -  V.  Syboume,  Trirfts^  -  •  - 

V.  Truby,  Alienation  by  &jJlom^ 

V.  Wainwright,  Thed^  -        .- 

V.  Watts,'  id. 

V.  Weller,  Efiate  at  TTUl, 

"     ■  y  Deedj  -         -  •         • 

— ^ip-  V.  Wetton,  Devife^ 
— •  V.  Whartoni  Kfiate  by  Staiutef  tfr. 

V.  Whitehead,  Fine^         -         - 

v.  Whichelo,  D^ife$ 

V.  Williams,  Deed, 

— r,  Finey  -  -  - 


V.  Worfley,  Deedy 
V,  Wroot,  Alienation  by  Cufloniy 
Devifey 


Done  V.  Smcthier  and  Leigh,  f/V/r, 
Dormer  v\  Thurland,  Deed, 
'  V,  Parkhurft,  Recoveryy 

Dormer's  Cafe,  id. 
Dorrel  v   Collins,  Deedy 
Douglas  V.  \Vaad,  Jointurty 

— — ,  Deedy 

Dowell  V,  Sanders,  Pr/fcriptiony 
Dowling's  Cafe,  Finey 
Dow  man's  Cafe,  Deedy 
Down's  Cafe,  Fine^ 
Downes  V.  Savage,  id. 
Dowfe  V.  Derival,  Trujlsy 
— —  V.  Reeve,  Recoveryy 
Drafce  v»  Robinfon,  Devifey 
Draper  v,  Borlafe,  Mortgagey 
Draper's  Company  v*  Yardleyj  Finey 
Driver  v.  Edgar,  Rec^ery^       •    • 


Vol.  V. 
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Driver, 

NAMES    OF    CASES. 

w 

Driver  v.  Lawrence,  Title  Fine^          .  -  Vol.  V.  Page  150 

•*            V.  Hufley,  Coparcenary^             -  -              II,  542 

Drury  v.  Kent,  Commony             -             -  .         HI.    96 
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Jtidtman  v.  Tbompfon,  Recovery,        -  .    '     V.  402,  406 
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Lamb  v.  Archer,  Devife,            •  -               VI.  486 
Lampet's  Cafe,  Deed,             -             -         -         -        IV.  151 

■^  .    ■  ,  i^^>r,            -            -  -            V.  1  j6 

9  Devi/e,              .  .             -              ^Tf.  477 

Lancafter  v.  Thornton,  id.                 -  -                    437 

Lance  v.  Norman,  Deed,             -  -               -         IV.  409 

Lane't  Cafe,  Copyhold,             -  -                -              I.  -3S6 

Lane  v.  Dighton,  Trufts^            .  -             .•               ^y^ 

*  ■       V.  Hawkins,  Devifty             -  •          -         VI.  245 

— —  v.  Pannel,  Remainder ,                -  •                  II.  341 

■     ■          ■          ■,  Alietuition  by  C'^Jl^m^  -          •           V.  563 

V.  Stanh9pe  (Lord),  DeMtfe,  -             -            VI.  212 
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Langley  v.  Baldwin,  id.             -  -             •              287 

Lant  V.  Crifpc,  Mortgage,                 -  -                    IL  25^ 

Largess  Cafe«  Remainder^              -  -               •                ^62 

Larkins  v,  Larkins,  Devije,              -  -              VI.    97 

Lafhman  v.  Avery,  CcfyMd,             -  -           -            I.  ^35 

LafleU  V.  Cornwalli«  (Ld.)^  jD^^'^Z,  -             •           IV.  33a 

Latham  v.  Attwobd,  EJtate  for  Life,  •           -             I.    St 
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lamttj  u  Lowdell,  Title  Divfe, 

Lawibn  v.  Hudfon,  Mortgage, 

Lafwton  V.  Ward,  JFaySp 

Layng  v.  Pain,  OficHf 

Lea  V.  Iabb>  Devt/e, 
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Leake  v.  Randall,  Jointure, 
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Lindopp  V.  Everall,  Devife, 
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Luttrell's  Cafe,  Prefcriptioni             -  -             III.  537 

Luttrell  V.  Weftovcr,  Copyhold,             -  -             I.  364 
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Moorehovifc  v.  Wainboufe^  Remainder, 
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Mountford  v.  Catefby,  Deed, 
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Milward  v.  Thatcher,  (^ices^ 
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Mullcry  V.  Jennings,  Titic^DeeJ, 
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Newling  t>.  Abbot,  Mortgage^             -  U^  igj 

Newman  v.  Johnfon,  Devlfty              -  •              VI.  436 
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)diarnc  (Doe  ex  Dcm.)  v.  Whitehead,  Fine,  V.  171,  23 j 

)gle  V.  Cook,  Devife^             -  -              -              VI.  i^j 

)gnen  V.  Arlington  TLd.),  Fine,  -               -             y.  i65 

)land*s  Cafe,  Eflatejor  Life^  •             -               !•    87 

— ,  Coyyhold,                  -  •               •              33^ 

)Idcot  V.  Level,  Alienation  by  Cujlam,  -         -         V*  572 

)livcr  V.  Taylor,  id.                  -  -             •             ^7-7 

Weale  v.  Meade,  Mortgage,  -               -              II.  176 

hiions  V.  Tyrer,  Devife,         -  -           VI.  90, 93,  96 

)pey  V.  Thomafius,  Deed,         -  ...     IV,  jqc 

)rde  V.  Henning,  Mortgage,            -  -                 II-  158 

— -  t;.  Smith,  id.             -              -  .              po,  156,  162 

){bad(lon  v.  Stanhope,  iS^^evr,  -            -          459f  4<J3 

>fwald  V.  Legh,  Prefcriptton,        ^  -             ^         III.  563 

>fman  v.  Slieafcj  Dee3,        -  -                g         IV.  186 
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Otway  V.  Hudfon,  Tide  Devifi,         -            VoL  VL  ftge  41 
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,  Recovery,               -                 -  V.43» 

, ,  Deed,                '                 -  IV.  4jt 
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V.  Skinner,  Tithes,        -              -         -  IIL  71 

Oxford  Earldom,  Cafe  of,  Dignitiu,           -             '  »«  *^ 

Oxon  (Ep.)  V.  Leighton,  Deed,            -            -  IV.  131 

Oxwick  V.  Plummer,  Mortgage,             .             -  IL  203 
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Pacy  V.  Knolls,  Dtvife,                -  -                ^L 191 

Page  *>.  Hayward,  Recovery,             -  -               v.433,40» 

Paget'sCafe,  EJlate for  Life,             -  -            I-7«.73 

I- ,  Remainder,         .              -  -             11.4^3 

,De;d,          .                -  -            IV- >9' 

Paget  V.Paget,  id.             -                 "    .  '           "    .„    , 

Pagett  V.  Gee,  Rents,         -            -  -            "j-  S^S 

Paine's  Cafe,  Cukefy,            -              -  -            V  '[J 

Palmer  w.  Edwards,  D-rr//,           -  -                 **•   '" 

V.  Jackfon,  Mortgage,                 -  -             ||- '« 
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Palmer  (Sir  T.)'s  Csfe,  Remainder,  -           "           ^  3" 
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Parker  u.  Blickc,  Cofyhold,         .             -  -            1. 333 
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ParfloMT  V.  Wecdon,  Deed,            -  -          -         !>- '" 
Parfons  t;.  Freeman,  Mortgage,  -         -             I'-  "7 
,DnXfe,'          -  VI.  107,  in,ii» 
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• V.  Thomfon,  Offices,           -  -             -         ffl.  1*3 

Partridge  v.  Wliifton,  Tithes,               -  .      -              5J 
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Pafcall  v.  Wood,  Title  Cipyhold,        -  Vol.  1.  Page  378 

Fafley  v.  Freeman,  Mortgage,              -  -             !!•  aox 

Pattefon  v.  Thompfon,  Alienation  by  Cu/lom,         -  V.  566 

Paul  V.  Paul,  Devifii         -              -           -  VI.  20 J,  2o8 
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Payncll's  Cafe,  £)ow^r,             -•               -  -           !•  17S 
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Peachcv  v#  Somerfet,  Copyhold,              -  -             I.  383 
PeacocK  V.  Spooner,  -Df^^,             -            *       k*         ^'  4^^ 

Peake  v.  Tucker,  Franchife,              -  -^           III.  298 

Pearfon  v,  Pearfon,  Dower,                 -  -           -  I.  190 

■  '■    —   ■    ■  ■-',  Recovery,          .     *  •           V.  416 

' V.  Pulley,  Mortgage,              -  -              II.  152 

Peat  V.  Ongly,  Devife,             -             ^  -             VL    68 

— -  v.  PowelU  id.               -                      -  -              242 

Peck  v.  Channel,  Recovery,              -  -               V.  443 

Peers  t;.  Peers,  Efiate  for  Life,            -  -             I.     85 

Peirfon  v.  Shore,  De/cent,             -             -  -        III.  398 

Peiton  V.  Banks,  Devife,                 -  -                VI,  253 

Pelham's  Cafe,   Recovery ^             -              -  -     .      V.  474 

Pelhani  v.  Gregory,  Ejiate  for  Tears,         -  -         I.  261 

Pells  V.  Brown,  Devife,        -             -  VI.  441, 445,  450 

Pcmberton  v.  jfarvell,  Tnujls,              -  -             I.  532 

Pembroke  (Ld.)'s  Cafe,  Recovery,             -  V.  41 1,  508 

Pembroke  (Ld.)  v.  Jefieries  (Ld.)  Fine,  •                 IIO 

Pcndock  V,  M^ender,  Devife,        -         •  •             VI.    67 

Pendrill  v,  Pendril!,  Defcent,             -  HL  J74 

Penhay  v.  Hurrell,  IJfes,            -             -  •     '     1 444 

Pennant's  Cafe,  Deed,             -             #•  -           !▼.  137 

Penne  v.  Peacock,  i7/j/,            •            -  ^            V.    8x 

Pcnner  v.  Jemmet,  Mortgage,              •  -             II.  202 

Ppnphrafe  v.  Lanfdown  (Ld.),  Devife,  *             VI.  130 

Pcnhya  v.  Hughes,  E/f ate  for  Life,             -  -          I.    90 
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Philips  tr.  Hele,  Mortgage^ 

'»  ■  -  t  Devife^ 

Phipard  v.  Mansfield,  id. 

Phipps  fp.  Anglefea  (£•  of),  id. 

PierfoH  «.  Garnet,  id. 

Piggot  V  Hanington,  Fin§^ 

— —  v.  Penrice,  Deedy 

*    ■»       V.  Waller,  Recovery^  • 

— >  Z>/v^, 

Pigot  «.  Palmer,  Recovery^ 
Pigott  V.  Salifbury,  Finey 
Pike  •.  White,  Dm^^, 
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Pimphrafe  v*  L^nfdown,  Devife^ 
Pincke  v.  Thornicroft,  FifUy 
Pindar  i^.  R  utter,  Rents^ 
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Popham  V.  Lancafter,Tide  Copyhold^        -         VoLL  Page  354 

Popley  r,  Popley,  Mortgage^             -  -              IL  167 

Porter  v.  Bradley,  Devjjfe,               -  -             VI.  449 

-          V.  Hammond,  Trujlsy            -  -          -         "^^  SZ*^ 

•*- —  V.  Porter,* /?<foi»^fy,                  -  *             V.  54^ 

Portland  V.  Brodger,  Devtje^              -  -              VI.     i  j 

Portington  (MaryJ's  Cafe,  Recovery ^  -              V.  426,  524 

Portfmouth  (E.  of)  v.  Effingham  (£.  of),  id.           -             295 

Potter  V.  Potter,  Devife^              -  -              VI.  33,  no 

Poulteney  v.  Holmes,  Deed^                -  -           IV.  161 

Powell's  Cafe,  Fine^            -                 -  -           V.  243 

Powell  t;.  Beaoh,  id.             «                 •  -                115 

— .-  V,  Price,  Deed^                 -  -                 IV.  485 

Poyntz's  Cafe,  Fine,             -                 -  -             V,  93 

Price  V.  Langford,  id.             •             -  -                206 

—  V.  Morgan,  Remainder^            -  -              II.  434 

'■    '  '    V.  Pi  ice,  Deedj             -             -*  -          IV.  490 

Prime  v,  Stebbing,  Jointure,             -  -            -         I.  23^ 

Pringle  v.  Child,  Prefcription,               -  -             IH.  ^^z 

Probart  v,  Morgan,  Jointure,             -  -              I»  231 

'    ■-■ '           ■  ->,  2)^frf,              -  -             259 

Proflcr  v.  Cooper,  Mortgage,                -  •             IL  156 

■              V.  Gates,  id.                 -  •                 "          ^57 

ProAor  V.  Bath  (Ep.),  Devife,         -  -.        VI.  460, 533 

Prodger  ( Margaret) 's  Cafe,  Fine,            -  -          V.  162 

Pugh  V.  Leeds  (D.  of).  Deed,            -  -         IV.  117,  309 

Pullerton  v.  Angus,  Deed,             -  -          -         IV.  167 

[^infancy  v.  Leader,  Pre/cription,   .         -  -         IIL  527 

Purbeck  (Ld.)'s,  Cafe,  Dignities,            -  -             233, 274 

?urefoy  v.  Rogers,  Remainder,           -  IL  363,  443,  446 

^ .  Devife,              -  VI.  456,  4  5 8,  5  J  y 

'urflow's  Cafe,  Fine,              -               -  r             V.  146 

^ufey  V.  Pufcy,  Eftati  in  Fee,             -  *             I.      5 
'utten  t;.  Penbeck,  Eftate  by  Statute  Mtrchant,  (ffc,         II.    67 

*ybus  v.  Mifeford,  Lfis,                  -  -                 L  44$ 

*yc  1/.  Gorge,  Trujs,             -             -  -           -         541 

-  ,  Remainder,                  -  -              II.  383 

*yne  v.  Don,   Eftate  for  Life,               -  -                 8q 

*jrot  V.  Pyot,  Devife,               •             -  •             yi.  187 
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Quilter  v.  Muffendine,  Title  Prefcr^tim,  Vol.  IIL  Page  5$i 

R. 

Raby  v.  Rohmfon,  Recovery^                 .  «               V-  394 

Radnor  v.  Vandcbcndy,  Tru/ls^            •  •                1. 516 

-Rafter  tf.  Stock,  Dtvi/e,                -  •                  VI.   43 

Ragg  and  Bowley's  Cafe,  Finff            «  .               V.   40 

Rakeftraw  v.  Brewer,  Mortgage,            -  -               II.  J  62 

Ramfden  v.  Hriton,  Deetf,                 -  -                IV.  391 

Rand  v.  C^lrtwright,  id.           -                 -  •               405 

Rapley  v.  Chaplin,  Defcentj             -  -                  HI,  483 

Raihiey  v.  Matter,  Dnrrfe,               -  -                   VI.  191 

Ratdi^e's  Cafe,  Recovery^         -             •  .                Y.  425 

Rawley  v.  Holland,  Ufes^                -  -                  1-44^ 

Rawitnfon  v.  Green,  Al'unation  hy  Cujlojn,  •              V.  542 

Read  and  Morpeth  v.  Lrrington,  IJjes^  -                  I.  ^- 

n ■     ■          9  Recovery,  -               V.  317 

Read  v.  Nafli,  Deed,        -          '  -           -  IV.  307, 308 

-—  v.  "Ward,  Reverfion,                    •  -               jj,  ^55 

Reading  v.  Royfton,  Prefcription,          -  •                m.  555 

,  .Devife,                      <-  -            VL  146 

Reafon  v.  Sacheterell,  Mortgage,             -  -            jj.  j^j 

' — »  •^"'«^»        -'            -  -          V.  rS5 

Reed  v.  Hatton,  Devije,                 -  -                VI.  259 

Reeve  v.  Attorney  General,  Efchedt,  -                m.  ^p* 

■    ■     -  V.  Long,  Remainder,             -  -                   II.  ^l"^ 

Reeves  v.  Gower,  Devife^               -           '  •        .      vi.  254 

— — —  V.  Heme,  Condition,         •             -  •              IL    21 

Ren  V.  Bulkeiy,  Deed^            -            -  -          jv.  314 

Kepps  V.  Bonham,  id.             -           .  -  -            -          447 

RequiOie  v,  KequiHie,  Fine,              -  -                x^^    «? 

Revc  V.  Malftcr,  Defcenty                  -  *                jjj^  -;<^ 

Revett  V.  Joddrell,  CopyhM,               -  •               1. 306 

Rex  V.  Borefton,  Defcent,            -          .  •               jjj^  ^-g 

r—-  V.  Butler,  Fraachifes,              -              -  •                   287 

——  v.  Durham  (£p.)»  Deed,             -  •                 IV.   '•a 

— --  n^.  Firebrace,  Alienation  by  Cuflom,  *                 V,  C''"' 

V—  V.  Lord  of  Hcndon,  Copyhold,             •  .     -             I,  ^^j 
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Rex  V.  Inhabitants  of  Hermitage^  Title  Common,, 

Vol. III.  Page  ii6 

—  V.  Kemp,  Ojficex,             -             -                -     '  146 

v.  Lenthal,  id*             -                  -                 *  /  152 

— -v.  Marfden,  Franchtfey              -              •             -  387 

- —  V.  Mead,  Finey             -               -                  •  V.  229 

— —  V,  Pcrgaro,  Offices^             ...  HI.  169 

—  V.  Pigott,  Recovery,             -              -              •  V.  393 

—  V.  Rufiel,  Aehmvfon,             •                 •             •  35 

—  V.Talbot,  Franchife,  .  •  .  2^ 
— -  V.  Williams,  Joint  Tenancy,  •  »-  II.  504 
ReyncU's  Cafe,  Offices,  -  -  -  HI.  143 
lleynifli  v.  Martin,  Condition,  •  «  1L  26 
Reynoldfpx^  v.  Perkins,  Mortgage,  -  -  253 
Rich  V.  Barker,  Deed,  -  -  - .  -  IV.  39 
Richardfon  v,  Hamilton,  Private  AB,  - .  -  545 
Richmond  (D.  of  )'s  Cafe,  King's  Grant,  -  465 
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Waiougbby  de  Broke  Barony,  Ca£b  of.  Title  D^mtkft 

VoL  UL  P^c  K^f  i{f 
Willow's  Cafe,  CopjhoU^ 
Willows  V,  Lidcot,  Druife^ 
Wills  V.  Palmer,  Ufa^  r 

Wilibn  V.  Bayley,  Retfifdndttf  • 

^'   ■     ■    V.  Carter,  D^a/, 

■  ■■■         v.  Kirkfhaw,  Advowfon^ 
Wilton  and  Fairfax,  Rtetverj^ 
Winchcfter  {&?.)'*  Cafe,  Tirfw, 

■  ■  ■  (M.  of  )'s  Cafe,  Rec9verj% 
Wind  v.  Jekyll,  Devift^ 
Windfmore  v.  Hobart,  Drn/, 
Wiiidfor  (Desn  of)  v.  Glover,  Rtnts^ 
Wiime  •/•Littleton,  Mortgage^  • 
Winnington*s  Cafe,  L^x, 
Winnjngton  v.  Foley,  Rcmamder^ 
Winlon's  Cafe,  Rents^ 
Winter  v.  Loveden,  Deed^  • 

Wirty  V.  Pemberton,  Copyhold^ 
Wefcott's  Cafe,  Jmtit  Tenancy^       '• 
Wifeman's  Cafe,  Deed^ 
*■  ■  '       ■  ■.*        -»,  Rccwity^  • 

Wifeman  v.  Crow,  id. 
Wilham  t;.  Lewis,  id. 
Withers  r.  Wither?,  Trufts^ 
Wood  (Alton) 's.  Cafe,  Pr'waU  Aa^ 
W^od  v.  Baron,  Devife^ 
— — —  V.  Cecil,  Private  AEi^ 

■  ■   '     v.  Gaynon,  Efiatefor  Life^ 
■-    '  V.  Reigniold,  Feniainder^ 

■  ■■   -  w.  Saunders,  Devife^  ^ 
V.  Shirley,  Jointure^ 
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Wooden  v.  Ofbom,  Devife^ 
Woodhoufe  v.  Brayficid,  Fittef  « 

f~— -  v.  Hofkins,  Remain^r^ 
Woodie's  Cafe,  Deed^        ^  - 

Woodliff  V.  Drury,  Ufes^ 

i ^ ,  Remainder^ 

Woodman  v.  Blake,  Condition^ 
Woodward  v.  Fox,  Offices j 
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Worledge  v,  KingfweH,  Copyhold^        ^ 
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t;.  Cadogan  (Ld.),  Deed^  .    -    -            IV.  235 
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—  and  Wickham  (Mayor  of),  Fine^  V.  16,*  2215 
V.  Wrighx,  Devife^        -  -            .            Vl.  52a 
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Wyndham  v.  Chetwind,  Devije,  •            «            VL    67 
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— —  V.  Lloyd,  Recovery^  •             •            V.  346,  355 
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Tate  V.  Windham,  Joint  Tenancy^  i           m            IL  ^31 

Yates  v.  Hambly,  Mortgage^         «  .            •            i^q 

Yelvcrton  V.  Tclverton,  Z^^ri,  -             •            IV.  188 

York  (D.  of)  V.  Mariham,  Copyholiy  -                •        '•  379 

York  V.Stone,  Joint  Tenancy^  .               •              II.  525 

Young  V.  Holmes,  Devife^             •  •            '  VI.    ao 

-"       ■  V.  Stoel,  Offices^            -  .            HL  145,  153 
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Zouch  V.  Bamficld,  Tide  JRw, 
V.  Pirfons,  Ditd^ 
V.  Thomfon,  iw, 
V.  WiUingalc,  EJIati  at  WiUf 
V.  WooUton,  Deei^ 
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ABATEMENT)  1. 14.  ^ 

mull  be  avoided  by  eo^  ot  continual  claim,^  li^ 

the  entry  of  a  younget  brother  upon  the  death  of  the  ftnceftof 

13  not  an  abatement)  15. 
where  a  coparcener  enters  fpecially  claiming  the  wholg 

land)  ibe  gains  her  fitters  moiety  by  abatement^  II.  539, 

ABATEMENT  OF  WRlrS, 

a  wtit  of  partition  between  joint  tenants  does  not  abate  b^ 

the  death  of  one  of  them,  tl.  530* 
no  ordinal  wtit  abates  by  the  death  of  a  kin  7  or  quecni 

V.  i6k 

ABATOR) 

may  make  a  valid  affignment  of  dower)  I.  iSt. 
diftingttiihed  from  a  tenant  at  fufierancei  294. 
cannot  grant  k  copyhold)  ^i6* 

ABBOTS) 

who  held  per  baroniam  were  obliged  to  attend  ParUam?nt| 

m*  181. 


of  the  freehold  defined)  t.  iff.  not  favored  in  laW)  id. 
i>f  the  fee4imple  defined)  19.  not  favored  in  laW^  id« 
af  a  dignity,  III.  045.    Sie  Dignities. 
of  ^IremaindcT)  II. 448. 

ACXSEf  TANCE  OP  RENT, 

after  dtfclavmet)  bars  the  lord  of  his  vniU  I.  2^* 
is  not  of  itfelf  a  waiver  of  a  i^)tice  to  quit«  974* 
may  dii\)enre  With  the  forfeiture  of  a  copyhold|  37^. 
when  it  bars  an  efcheat,  IIL  499* 
confirms  a  voidable  leafe,  IV.  931 .  !•  43* 

ACX:iDENTAL  PIRB, 

how  far  a  tenant  for  life  is  anfwerablC)  I.  ^9 . 
(^  whether  a  tenanAy  the  curtefy  is  anfwerable^  l^ 
<^  whether  a  dowrefs  is  anfwerable,  t 5 7. 
kowlar  a  tenant  for  years  is  anfwerable^  957* 

*  ACCOUNT 


.  f 


INDEX 

AtCOUNT,  ACTION  OP, 

lies  againft  a  tenant  hj  ftatute  elegit^  8cc  II.  7^ 
lies  between  joint  tenants,  518.     . 

ACX:UMULATION,  tkUSTS  OF, 

do£^rine  of  accumulations  previous  to  die  ftatute^  39»4^ 

Geo.  3.  c.  98.  VI.  j;24,  564. 
do£lrine  of  accuiBulatidns  fince  the  ftat.  568. 
cq;'it7  will    fupport  a  truft  of  accumulation   pTO  tam^ 

569- 

ACT  OF  PARLIAMENT,  See  Statutes. 

perpetuities  by  2t&.  of  parliament^  IV.  506* 
private  z€t  {See  Private  a£^),  id. 

ACTION, 

of  account,  See  Account. 

for  avoiding  fines,  5^^  Fine's,  V.  23Z* 

of  debt,  See  Debt. 

upon  a  covenant,  IV.  87. 

fof  recovering  dower.  See  Dower. 

of  eje£lment.  See  Ejeftment. 

for  injuring  the  inheritance  lies  in  favor  of  a  tCYdCMtEXf 

11.458. 
of  trefpafs,  See  Trefpafs. 
of  trover.  See  Trover, 
for  falfifying  recoveries,  See  Recovery, 
of  waAe,  See  Wafte. 
A  rrght  of  afifion, 

cannot  be  transferred,  1. 250. 

will  not  fupport  a  contingent   freehold  remaimk^ 
11.327. 

may  Hand  in  jointure,  500^ 

ACTON  BURNELL,  ftat.  of,  II.  6c^. 

ADMEASUREMENT  OF  DOWER, 

when  an  heir  (hall  have  ^  writ  of  admeafurement,  1. 168L 

ADMINISTRATORS,  See  Executors  and  Adouniftratoi^ 

ADMISSION  of  a  Clerk  to  a  Benefice,  III.  t8. 

ADMITTANCE  OF  COPYHOLDERS,  Sit  Copyholi 

ADULTERY,  * 

is  a  bar  of  do^i'^er,  I.  174^ 
birt  not  of  curtefy,  125^ 
nor  of  jointure^  210,  24  ?» 

wiB 
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^VLTERY— continued. 

will  not  prevent  a  court  of  equity  from  fupporting  a  joint* 

refs,  I.  220. 
Q.  whether  a  woman  noble  by  marriage  forfeits  her  dignity 
by  adultery,  IIL  221. 

ADVERBS  OF  TIME, 

eScGt  of^  in  the  limitation  of  remainders,  II.  2pj[^ 

ADVERSE  POSSESSION, 

neceflary  to  the  operation  of  the    ftatute  of  limitations^ 

I"- 554-  . 

and  to  the  operation  of  a  fine,  V.  217*  * 

ADVICE,   words  of,   when  they  raife   a  truft  in   a   devife^ 
VI.  176. 

ADVOWSQNS,  HL  a. 

held  to  lie  in  tenure,  5^0. 

di{lin£tion  between  an  advowfon  and  a  r'ght  of  no^i«« 

nation,  3. 
Appendant,  4. 

may  become  advowfons  in  groft,  5. 

an  advowfon  may  ccafe  for  a  time  to  be  appendant^  an4 
become  fo  again,  6. 

are  aflets,  i^. 
In  grofs^ 

may  be  conveyed  to  uies,  1.  408* 

cannot  be  extended  on  an  elegit,  II.  71,  III»  13. 

where  equity  will  direct  them  to  be  fold  for  payment  of 
debts.  III.  13. 

their  intails  may  be  barred  by  Hne,  V.  144,  and  reco« 
very,  381, 
prefcntaiive,  collative,  and  donative.  III.  7. 
what  eftate  may  be  had  in  an  advowfon,  bt  ^ 

«re  fubjtfik  to  dower  and  curtefy,  (>• 
are  alienable,  to, 
are  devifablc,  VI-  2T. 

any  number  of  prefentations  may  be  granted,  III.  to. 
a  right  of  preientation  goes  to  executors,  22-   may   be 

devlfcd,  VI.  '41. 
"    *  jfi  grant  of  the  next  prefeijtation  does  not  become  void  on  *\ 

the  crown*^  acquiring  a  rlgiit  to  prefent,  III.  11.  * 

may  \>c  mortgaged,  but  the  mortgagees  cannot  prcfcnt^  II, 

122,  III.  12,  25. 
are  aflcts  for  payment  of  debts,  III,  t 3,  14. 
MJTC  not  within  iho  Itatutcs  of  limitation;  561. 

jP  4  Pfwfcntatioa, 


I   K   D    £   X, 

ADVOWSONS^^/Uiiti//i/. 

Prefentation, 
diftine uiflicd  from  nomination,  III.  3. 
jnuft  be  in  writing,  15. 
may  be  reroked,  16. 
who  may  prefent,  i  c. 

a  hufband  feifoi  jure  uxoris  muft  ptefeat  ill  bit  wi(e*i 

name  and  hit  owni  id. 
tenants  by  curtefy  and  dower^  22. 
joint  tenants^  23. 
coparceners,  id. 
tenants  in  common,  2{. 
cffeds  of  the  panitlon  of  an  adrowfim  held  in  joot 

tenancy,  coparcenary,  or  common,  id. 
a  mortgagor  is  entitled  to  nominate,  26. 
Q^  whether  a  cognizce  by  ftatute  of  a  manor  to  wkkk 

an  adrowfon  is  appendant  may  prefent,  28- 
a  bankrupt,  id. 
an  infant,  id. 
,  who  are  incapable  of  prefeiil^g, 
lunatics,  aliens,  and  outlaws,  31. 
popifK  recuiants,  and  their  trufttes,  32* 
when  con(id(;red  fimoniacal,  34. 
Examination  of  the  Clerk, 
belongs  to  the  bifliop,  1 7. 

remedies  of  the  clerk  and  patron  againft  the  bifliop  ^ 
refufing  to  inftitute  without  eaufe,  id. 
Ad^iflion,  1 8. 
Inftirutlon,  id. 
Indudion, 
bdo'kig^  of  rommon  right  to  the  archdeacon,  td. 
form  of  indu&ion,  ij^ 
Lapfe,  id. 
Siinony,  32. 
what  contra£ls  and  prefentations  are  fimofiiacal,  jf 
general  bonds  for  relGgnation  are  roid^  42* 
but  not  fpecial  bonds,  id« 
defcend  to  the  whole  blood,  4.18. 
what  feifin  makes  a  pofleflio  fratris,  id. 
what  number  the  colleges  of  WinchcfteTt  Wcftxmsl^f 

and  Eton  may  parch«fe,  IV.  23. 
win  pafs  by  bargain  and  fade,  177. 
by  covenant  to  ftand  feifed,  187. 
and  by  leafe  and  releafe,  198. 
fines  may  be  leried  of  adyfywfoHs,  V^  tea* 

K 
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ADVOWSONS— «i«rfi»i/A/. 

by  what  words  an  advowfon  will  pafs  m  a  fine,  V.  103. 

an  intail  q{  an  advowfon  cannot  be  difcontinued,  236. 

a  Tccoyery  may  be  fuffcred  of  an  advowfon,  although  a 

wri.t  ot  entry  in  the  f^  does  not  lie,  277,  381, 
are  4evifable,  VI.  2i* 

AFTERMATH,* 

Q.  whether  titheabki  III.  59. 

AGENT, 

notice  to  him  is  notice  to  the  party,  IV.  353,  357,  36l» 

AGISTMENT  TITHES,  Sfe  Tithes, 

AGREEMENT, 

to  fettle  lands  as  a  jointure  is  a  good  equitable  batjof 
dower,  I.  2oz»  1 

will  be  enforced  in  equity,  although  the  wife  be  guilty 
jadultery,  220. 
to  furreader  a  copyhold  does  not  entitle  the*  lord  to  a  fine, 

34^- 
reftraining  an  equity  of  redemption,  is  vdid,  II.  89. 

for  partition,  how  far  it  binds  a  joint  tenant,  535, 

fox  partition,  by  hufbands  of  joint  tenants,  will  not  bind 

the  heirs  of  the  joint  tenants,  53<5. 
by  an  infant  to  levy  a  fine  or  fniFer  a  recovery  to  iifes,  will 

hot  amount  to  9  declaration  of  ufes,  IV.  22^.  * 
$0  convey  lands,  will  operate  in  equity  as  a  revocation  of  z 

devife,  VI.  107. 
articles  qf  agreement,  &e  Articles, 

ALIENATION, 

by  2.  tenaat  in  tail  ie  not  void  but  Tollable,  and  creates  a 

difcontinilance,  I.  45. 
u&s  jrere  alienable,  409.  >  . 

Irufts  are  alienable,  493. 

conditions  reftraining  it  cpnftrued  ftridly,  II.  if. 
^  tenant  for  life  or  years  may  be  reftrain'^d  by  orovifo,  id. 

IV.  506. 
may  be  reftrained  by  a£l  of  parliament,  id. 
bow  long  a  power  of  alienation  may  be  fufpended,  IVt  495. 

Sfii  Perpetuities  and  Executory  Devife, 
of  an  equity  of  redemption,  II.  1^1$. 
of  advowfons.  III,  10. 
pf  tithes  impropriate,  70. 

fi  dignity  cannot  be  aliened,  330.  \ 

ftf  offices,  when  an  offcpcc  againft  the  ftatute  5  &  (S  Ed* 

m 
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AUEiJATlO}J— continued. 
prevents  an  cfchcat,  495. 

origin  and  progrefs  of  the  power  of  alienationi  IV.  3* 
fines  for  alienation  of  lands  held  in  capite,  7. 
of  copyholds.  See  Alienation  by  Cuftom. 

fines  are  due  to  the  lord,  I.  342. 

if  contrary  to  cuftom  produces  a  forfeiture,  361. 
of  crown  lands,  IV.  566. 
cfFcfts  of,  in  revoking  a  devife,  Sre  Deviffc, 

ALIENATION  BY  CUSTOM,  V.  533.    . 

alienation  of  copyholds  by  furrender  and  admittance,  id. 
Surrender* 

v/hat  furrenders  are  valid,  5  35* 

the  v^' ox  A  furrender  is  ncceflary,  id. 

the  furrender  muft  transfer  the  lands  to  the  lord,  id 

of  furrenders  in  and  out  of  court,  and  to  the  ftcrr 

ard,  id. 
of  furrenders  by  attorney,  536. 
if  the  ufcs  be  indorfed  on  the  furrender,  a  dcclantioD  of 

ufes  is  unneceflary,  537. 
Who  may  funrender,  id. 

a  feme  covert  jointly  witji  her  huiband,  537. 

a  cuftom  that  {he  {hall  furrender  alone  is  not  good,iiL 

in  what  cafe  {he  may  furrender  alone,  538. 
a  mere  po^ibility  cannot  be  furrendered,  538. 
nothing  but  a  legal  ePcate  can  be  furrendered,  id« 
a  truft  cftate  will  pafs  without  furrender,  539. 
to  whofe  ufc  a  furrender  may  be  made,  id. 
a  hufband  may  render  to  the  ufe  of  his  wife,  id. 
where  a  furrender    to  the  ufc   ^f   a  perfon  in  ^^ 

good,  id.  ' 

Prefrrtmciit,  540.. 
A'"'i^ittullce,  541. 

mult  h'Z  entered  on  tlic  dourt  rolls,  5^1. 

fcrin  cf  the  entry,  id. 

V/h.:r  will  amount  to  nn  admittance,  id. 

muit  I>.^  according  tc  the  furrender,  54?. 

tJic  ( cult  cf  king's  bench  will  compcil  the  lord  to  ^' 

>r.it,  544.  -' 

fines  are  due  en  admittnnce,  I.  342. 
who  iT.ay  admit,  \^.  544.- 
Fflkdt  of  a  furrcnclrr  and  admittnnce,  ;d. 
Ihe  r.d'r.ittance  reliues  back  tc  th;  furr^ricter,  543* 
;.  fiirre:  der  a.id  prcfentment  levers  a  joii.i  teiiarcVj  ?4^ 
'^^5-  ...  '   '  ,- 
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^lENATION  BY  CUSTOM— continuiJ. 

Alienation  of  copyholds  by  furrender  a^id  jidmittancc. 
Surrender  by  way  of  mortgage,  . 

the  furrendcror  continues  leg;J  tenant  tiU  the  jnortg;fgec 

is  admitted,  V.  553^. 
although  the  furrender  be  not  prefented,  it  is  a  lien  in 

equity,  id. 
the  mortgagee  Will  not  te  allowed  to  tack  a  judgement 
debt  to  his  mortgage,  553. 
A  fuixepder  does  not  deilroy  a  contingent  xemaiader,  554. 
Conftru£tion  of  furrcnders,  555. 
what  words  create  an  intail,  555* 
in  what  (imijar  to  the  conftruftiou  of  wiHs,  557, 
application  of  the  rule  in  Shelley's  cafe,  559. 
whether  a  furrender  may  be  made  to  fpringing  and  ihift*' 

ing  ufes,  565. 
a  furrender  fometimes  fupplied  in  equity,  566.. 
|Iow  the  intails  of  copyholds  may  be  barred, 
by  forfeiture  and  regrant,  568. 
by  a  recovery  in  the  manor  court,  571.  Sa  Recovery, 
how  fuch  recovery  may  be  reverfed,  5  7  3* 
ty  furrender,  577. 
a  cuftom  of  barring  intails  of  copyholds  by  furrender  ie 

good,  579. 
by  a  grant  of  the  freehold  from  the  lord,  580. 
by  furrender  to  the  ufe  of  one's  laft  will,  VI.  40. 
^e  intail  of  tlie  truft  of  a  cppybold  barred  by  willf 

VI.41.        ' 
how  the  intails  of  conditional  fees  may  be  barred,  V.  585* 
iefFedl  of  a  releafe  to  a  tenant  de  fado,  id. 
the  releafee  mud*  have  been  admitted,  id* 
joint-tenants  may  rekafc  fp  each  other  w^thput  a  fur* 
rendcTi  -f^S, 

who  are  ^onfidered  fuch,  III.  375. 
•     can|iot  be  freeholders,  I.  ii..IV.  22f 
cannot  be  tenants  by  the  curtefy,  I.  i  Jj^ 
a^ c  not  entitled  to  dower,  145/ 
cannot  be  feifed  to  ufes,  422. 
^n  alien  friend  n^erchant  may  liayc  the  benefit  of  a  ftatula 

or  recognizance,  II.  65. 
inay  be  jomt  tenants,  but  ^rt  liable  to  forfeiture  UpOi^P^cc 

found,  5q8. 
(sannot  prefent  to  livings.  III.  31^ 
CSRS^It  ifihcfit  l{u;ds,  id. 

84  ^  atidfl 
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AUXXtSnm  tontinuii. 

a  dtle  may  be  derived  through  an  alien,  IH.  377. 

may  puri  naic  but  eamiot  hold  luoAs^  IV*  2^ 

cannot  levy  fines,  V.  89. 

may  fuffer  recoTeries,  393. 

aa  alien  i$   a  good  tenant  to  the  pne^cipe  i^iidl  office 

£ound»  id. 
may  be  devifees,  but  Q.  for  whojfe  benefit^  VL  17. 

AMBIGUTTAS  LATENS, 

may  be  explained  in  a  deed  by  averment,  HT.  4a5« 
ano  alfo  in  a  wiU|  YU  16^. 

AMENDMENT, 

of  fines,  V.  118,  4Vif  Fine* 

of  recoveries  41  it  &#  Recovery* 

ANCIENT  DEMESNE,  COURTS  OF, 
fines  may  be  levied  in  them,  V.  63^ 

ANCIENT  DEMESNE  LANDS, 
nature  of  their  tenure,  I.  294* 
may  be  extended  by  elegit,  IL  70. 
fines  of  then^  canxM  (e  levied  in  the  cQ|urt  of  common 

pleas,  V.  63, 
if  a  fine  be  leviied  in  the  court  of  common  pleas  of  andeot 

demefne' lands,  it  inuft  be  reVerfed  hy' writ  4>f  deceit, 

229. 
a  recovery  fufiered  of  ancient  demefne  lands  is  reverCble 

\j  writ  of  deceit,  573. 

ANNUITIES, 

cl^^rged  on  the  perfons  of  the  grantors  eannol  be  lotailed, 

^•35-      .  ;  . 

^barged  on  duties  for  miports  auid  exports.cannQthe  intaSed, 

id. 
diiarged  on  the  poft  office   revenues  cannot  be  *n^i{f4^ 

•  36.  i  •  •        •        • 

*  an  annuity  charged  on  perfonal  eftates  is  not  fobjeck  to 

•  dower.  III.  340;  '^  ' 

a  recovery  cannot  be  fuifered  of  an  annuity  chai;ged  on 

•  perfonal  cftite,  V*  3b  2.  '•    '     • 

Al^t^ARKNT  HElR,'diftin|gui(hed  from  an  hxXx  prefum^^ 

APPOINT^  t^, 

*^KvH^ix^j[ibepne|  IV.  ft4i« 

APPOINTMENT, 


k 
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APPOINTMENT, 

power*  of,  &fpcrarer. 

^nderapoveri  JlirYotvrer. 

to  a  charitable  ufe  will  bar  an  intail,  I.  57^ 

a  truft  refttits  m  dcfouk  of  appobtoient,  477*  ; 

of  new  trufteea  bj  tbe  court  m  dia90csy>  5^7; 

APPORTIONMENT, 

of  conditions,  U.  54,  Se€  Condktoiis. 
of  common.  III.  102,  See  Common, 
of  rents,  See  Rents* 

APPROVEMENT  OF  COMMON  under  ftatutn  tj^Hau  lUr 
c.  4*  and  Weftm.  2,  c«  46,  III.  iq6. 

ARTICLES  OF  AGREEMENT^ 
nature  of,  IV.  22. 

arc  fometimes  good  againft  judgement  creditors,  II.  7^. 
in  what  cafes  articles  of  agreemeiit  will  fever  a  joint  ten* 

ancy,  523. 
how  conftnied,  IV.  428. 
crofs  remainders  may  be  implied  in  articles,  464. 
lands  coptra£ked  for  b^^  articles  are  deviiable,  VI.  33* 

ARUNDEL  an  earldom  by  tenure.  III.  ilj. 

ASSETS, 

defined,  IV.  53. 

by  defcent,  the  heir  is  liable  tp  dieir  amount j  L  4|ar 
What  arc  confidered  afiets, 
truft  .eftates»  L  502* 
terms  attendant,  515. 

an  equity  of'  redemption  is  aflets  in  cquifyi  II*  tjf,  and 

fometiines  at  law,  i4i>. 
IBirhat  revcrfions  are  afira.  See  Rcverfion, 
copyholds  are  not  aiTcts,  I.  328. 
advowfons,  IIL  13,  40. 
tithes  in  the  hands  of  laymen^^  yo. 
a  rent  in  feme  cafes,  337. 
what  are  afiets  for  payment  of  bond  debts,  |V«  l6S. 

^SSIGNEB, 

who  are  aflignecs  within  Ac  ftatpte  3^  Hen.  8j^  II.  53; 

pf  a  bsmkrupt,  See  Baxdcrupt, 

of  a  bond,  m^ft  fye  in.  the  pame  of  the  firft  obljgC€i| 

^  a  leafc,  is  fubjcfl  to  the  covenants,  H.  1x4.  IV.  fo. 
»    U  entitled  |q  the  benefit  of  corcnants,  IV.  75, 
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ASSlGtJEE— continued. 

of  a  mortgage,  is  only  entitled  to  what  ts  due,  II.  I2t« 
will  be  allowed  intcrelt  upon  inteieft  on  the  money 

of  leflbr  and  leflee,  what  privity  between  them,  IV.  75. 
of  an  officci  diftinguiflied  from  a  deputy,  IIL  153. 

ASSIGNMENT, 

defcribed  and  diftinguiflied  from  a  ks^fe,  IV.  i6cu 

is  good  without  technical  wor4si  I$i« 

muft  be  by  deed,  id. 

what  may  be  affigned,  162* 

a  mortgage,  if.  132. 

a  contingent  remaunder,  in  equity,  452. 

an  office^  in  fome  cafqs.  III.  750. 

a  bond  in  equity,  IV.  170. 

a  chofe  in  a^ipn,  in  equity,  i$2,  I72>  but  not  at  law^ 
11.  6, 

an  executory  intereft,  VI.  $t2. 
Of  dower,  5^^  Dower. 
Of  a  Icafc, 

does  not  exonerate  the  affignor  from  covenants,  IV.  70. 

regiftering  the  aiCgnment  is  not  regiftering  the  leaic^ 

348. 
of  a  mortgage, 

the  mortgagor  is  ufually  a  party,  II.  122. 

regiftering  the  alignment  is  not  notice,  IV*  352. 
of  a  terin'at^eftdant,  &/Trpfts. 
of  a  term  for  years  is  good  without  confideration,  161. 

ASSIZE, 
'^     judges  of  jnay  take  the  acknowledgements  of  £nes  without 
znj  writ  Di  dedimus  foie^atemi  Y.  yo. 
rents  of  affize.  III.  ^cg. 

ASSURANCES,  diffcrciit  kinds  of,  IV.  9. 

ATTACHMENT  liesagainft  the  lord  of  a  manor,  for  pcfufing 
to  produce  the  court  rolls^  I.  3ox« 

ATTAINDER, 
for  treafon, 

creates  a  forfeiture  «f  an  eftate  ta^|  L  5^. 
of  a  huft)and  is  a  bar  of  dower,   172. 
of  a  ceftuique  truft  creates  a  forfeiture,  JCQ. 
a  ppwcr  becomes  forfeited  to  the  crqwo  op  an  attayidev 
for  treafon,  IV.  399  ;    in  what  cafes  the  i^vovf n  maj 
execute  ^  po^^er  lb  fprfejtc^,  i^, 
for  felony, 

4<2es  not  9reat<?  2^  forfeiture  of  ^x\  eftate  (^il^  I,  ^a^ 
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ATTAlltDER— continued. 

of  a  hufband  is  not  a  baf  of  dowcr,  L  172. 
for  trcafon  or  felony, 

a  wife  does  not  forfeit  her  jointure  by  the  attaiiy  Jer  of 

her  huiband,  I.  axo,  nor  her  free  bench,  335- 
of  a  copyholder,  createsa  forfeiture,  361. 
p{  a  truftee,  creates  a  forfeiture  of  the  legal  eftatCj^ 

creates  a  forfeiture  of  a  dignity,  III.  2^9 f 

of  a  coheir,  does  not  tetpiinate  an  abeyance  of  a  di  gnitji 

a6o. 
cf^ufes  corruption  of  blood,  378^  except  in  the  a;fe  of 

an  intail,  I.  5^1  ilL  240,  473. 
of  a  warrantor,  deftroys  his  warranty,  IV.  6^. 

ATTAINTED  PERSONS,  '     * 

Cannot  be  freeholders,  I.  ty^»  j 

are  barred  of  dower,  id. 
are  incapable  of  inheriting,  III.  378. 
cannot  convey  by^deed,  IV.  22.  ( 

ATTENDANT  TERMS,  I.  506.  S^r^  Truftd.  ' 

ATTESTATION,  • 

of  a  deed,  IV.  31.    . 
of  a  will,  VI.  5a,  S^^Devife. 
of  a  declaration  to  revoke  a  devife,  89,  f^^Deyife»j, 

ATTORNEY, 

notice  to  hiin  is  notice  to  the  party,  IV.  353,  357,  358* 
voucher  by  attorney,  V.  339. 
.  i  copyholder  may. Surrender  in  court  by  attorney,  53i5» 

ATTORNMENT,        "  ^  * 

a  grant  operates  without  attornment,  IV.  i;[i. 

ATTRACTION, 

an  earldom  does  not  attraft  a  barony.  III.  2^6* 

AUTHORITY,  may  be  devifed,  VI.  22.  " 

AVERIUM,  meaning  of  the  M^ord,  I.  357. 

AVERMENT,  See  Parol  Evidence. 

*       an  sverment  that  a  provifion  made  for  a  wife  pfcvioft  s  to 
marriage  was  meant  in  bar  of  dower,   not  admitted, 

I.  204. •* 

when  admiifible  in  the  conftru£Hon  of  deeds,  IV.  42^ . 
when  admiiTibie  in  reverfing  fines  or  recoveries,    See^'^ine 

and  Recovery, 
an  averment  of  the  ufes  of  a  devife  is  inadmlffible,  VI .  9. 
when  admiffible  in  die  conftrudlion  of  devifes,  164.     * 

AVOID  A^i  :e^ 


INDEX 

▲vol  DANCE, 

d  '  deeds,  J^Deed,  IV.  3«7. 
ol  '  fines.  See  Yvac 

AVOM  f  RIVER, 

a  *  woman  may  be  endowed  of  a  (hare  in  it,  I.  14^, 

AVOI  )nELIES»  teftrained  br  tlic  ftatvtc  of  liotttations,  I] 


BANK   RUPT, 

m   ay  prefent  to  a  living,  IIL  28 « 
A    ffignee  of, 

muft  be  admitted  to  a  copyhold,  L  343. 

tiot  prote&ed  fiom  dower  by  a  term  attendant,  ^j^j.  . 
e!  lates  uil  aie  fubjeA  to  the  bankrupt  laws,  50. 

BANI  CRUPTCY, 

Q   f  copyholders.  See  Copyhold« 

a    condition  that  a  leafe  (hall  determine  by  bankmptcy  is 
good,  n.  13. 

BAR(  JAIN  AND  SALE,  IV.  173. 
Vi    hat  words  are  neceffary,  id* 
w    ho  may  convey  by  bargain  and  &le,  174. 
w.  hat  may  be  conveyed  by  bargain  and  £sde,  ifS^ 
w   hat  cojiiideration  necenary,  178.. 
tp   uft  be  by  indenture,  1 79. 
9   ttft  be  inroUed,  id. 

a  bargain  and  fale  for  years  need  not  be  inrolled,  1 8a. 
where  the  lands  are  within  certain  cities  or  borough^ 

imollment  is  unneeeflary,  id. 
the  inroUment  muft  be  within  fix  mondis,  i8o. 
the  tnrollment  has  a  relation  to  the  date  or  delivery,  i8a« 
}f  irolled,  will  in  Iiondon  bar  a  woman  of  dower,  L  1791 

V.  154. 
f  Iocs  not  deveft  any  eftatc,  IV.  184,  194. 
I  no  ufe  can  be  declared  except  to  the  bargainee,  rj^. 
[Q.  whether  a  power  of  revocation  ana  appcmUQCnt  may 
be  given  in  a  bargain  and  fale,  ^31. 
Q.  whether  a  power  qf  leafing  may  be  given  W  ?  Wgaiv 

and  fale,  322. 
does  not  extinguifh  a  power  in  grofs,  IV,  331. 
•  nor  a  colIfiteT^  power,  3-^7. 
operates  withput  tranfmutation  of  pofrefl]<m,  {.  ^j^ 
conveys  the  legal  fftate  (o  the  ^^rgainee^  ^0i, 
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Bargain  and  SAix^^^mtUuud. 

bf  a  psirticiilar  touuit  wili  not  deStxcj  contingent  ttn  ftain** 

der85  II.  369. 
a  rent  may  ht  referved  on  a.btrgain  and  fale,  HI.  .3]'  4. 
not  inrolled  held  to  revoke  a  devife,  VI.  io8« 
to  make  a  tenant  to  the  pnedpe,  V.  352. 
a  hufband  feifed  Jure  uxtris  ma j  make  a  good  tenant  t  O  the 

praecipe  by  bargain  and  (aicy  307. 

BARONIES, 

origin  and  natttte  ofj  HL  1739  176. 

of  the  title  of  baron,  176. 

tenure  per  baroniam,  177. 

diftin6iion  between  barons  by  Mrrit  and  tenure,  and  ba  ton 

by  writ  only,  193. 
a  barony  it  not  attraded  by  an  earldom,  236. 
a  caput  baronise  i»  fubjc6i  to  curtefy,  I.  i  itf  • 
what  was  called  the  caput  baroniae,  IIT.  179* 
the  caput  baronis  was  not  fubje&  to  dower,  L  153^ 
nor  divifible  amongft  coJieirs,  247. 
what  barons  had  a  right  to  fit  in  parliament,  X77. 
the  number  ^of  knights  fees  necefiary  to  compofc  a  baron  j 

was  uncertain,  i8o. 

BASE  FEE,  I.  46. 

liable  to  dower,  149* 

BASTARDS, 

cannot  inherit,  III.  374* 
may  be  devifees,  unlefs  in  venire  matris,  VI.  t7* 
afiedion  for  a  baftard  is  not  a  fufficient  confideration  t# 
raife  a  ufe  in  a  covenant  to^ftand  feifed,  IV.  1^9^  . 

BEASTS, 

of  foreft^  m.  292. 
of  chafe,  293. 

of  warren^      495, 

BERGAVENNT,  a  bairony  by  teauroj  HL  tSt.  . 

BERKELEY,  a  barony  by  tenurtf^  iSff. 

BILL  IN  E(2UITY, 

where  it  will  have  the  citc€t  of  avoiding  a  fine,  Y*  isfe. 

BISHOI^,  &/  Ecclefiaftics  and  Corpotations# 
how  reitrained  from  wafte,  L  78. 
their  certificates  .determine  the  legality  of  marriage,  1^7. 

may 
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mSltOPS — €miinued. 

jsuT  make  grants  of  copyholds  to  bind  theif  fueoetfaii^ 

I.  315. 
Jmay  nuintaiii  a£tiot^s  for  wade  Comnutted  dorix^  a.  ?»» 

cancji  II.  414. 
jbut  not  for  wafte  done  in  the  time  of  their  pr«deceflbn^ 

^re  not  within  the  ttatute  bf  Marlbridge,  cfa.  39.  IIL  137. 
(Vho  held  per  baroniam  were  obliged  to  attend  parUamei^ 

i8i. 
)snay  be  barred  by  fines  during  their  own  lives,   V.  i8f| 

2IO. 

offices  incident  to  bifliopricks.  III.  135. 

ULACKSTONE,  Sir  William, 

obfervations  on  his  law  of  dcfcents.  III.  424. 

BliOOn, 

where  a  fufficient  conGderatzon  to  raife  a  ufe»  I.  477^ 
corruption  and  reftitutioa,  See  thefe  articles, 
privity  in  blood,  V.  133. 

BODIES  CORPORATE,  Sir/ Corporations. 
390ND,  IV,  x6s. 

is  good  without  technical  words,  166* 
in  what  cafes  the  condition  is  void,   167. 
cffefls  of  a  bond  as  to  the  obligor  and  his  hcxrs,  idtf. 
fraudulent  devifes  void  againfl  bond  creditors,  169. 
I         where  the  remedy  may  exceed  the  penalty,  id. 
Si  bond  may  be  aligned  in  equity,   170.  ■  - 
the  affignec  muft  fue  in  the  name  of  the  obligee,  1 5a. 
diftinguiflied  from  a  recognizance,  170,  17!. 
a  bond  from  a  tenant  in  tail  not  to  commit  wafte  is  Toid, 

II.  10. 
Q.  whether  a  bond  from  a  tenant  in  tail  n6t  to'  fufier  a 

recovery  is  valid,  10. 
where  a   bond  is  valid    when  a  condition   would   hare 

been  void,  9, 
where  a  bond  for  refigning  a  living  is  valid,  IIL  4!. 
where  a  bond  Cor  furrendering  an  office  is  valid,  162^ 
where  a  bond  for  Tecuring  the  profits  of  an  office  to  tb9 

appointor  is  valid,  163. 

BOND  DEBTS,  See  Debts. 

BOROUGH,  ENGLISH, 

lands  held  in  Borough  Englifh  are  fubje^i  to  cuftomar^ 

dower,  I.  133. 
dcfcent  in  Borough  Englifli;  III  47^. 

BOTES^ 


T"^ 
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BOTES,  I.  63,  See  Eftovers. 

BROTHERS-,*    the    dcfcent   between   them    is    immediate, 
III.  381. 

ftUItif)lKGS,  belong  to  tenantf  In  fee  fimple,  I.  19. 


•  •■       ■  c. 

tANCELLING, 

when  it  will  avoid  a  deed,  IV.  3*7^. 
when  a  revocation  of  a  devifc,  Vl.  pi. 
wheil  cancelling  a  fubfequent  will  is  a  republication  of  a 
former  one^  141. 

CAPTION  OF  A  nNE, 

no  averment  admitted  as  to  the  time  of  caption,  V.  34.  - ' 
orders  cf  court  relative  to  captions^  75. 

CAPUT  BARONI^,  Sie  Baronies. 

CATTLE, 

ipoung  of^  bred  in  a  parifh,  are  there  titheable.  III.  64; 
evant  and  coucbdnt,  4$*^^  Common. 

CELLAR  will  not  pafs  by  a  leafe'  of  a  yard,  IV  43, 

CESimQUE  TRUST,  5ee  Truft. 

CESTUIQUE  USE,  See  Ufe.  > 

CESTUIQUE  VIE,  See  Eftatc  for  Lifc- 

CHANCERY,  Coun  of, 

will  appoint  new  truftces,  I.  S5S. 
whiin  a  bill  in  chancei'y  will  avoid  a  fine,  V.  233,  455. 
a  will  mav  be  proved  in  chancery,  VL  76. 
will  dlre£i  the  eccleGaflical  court  to  deliver  up  an  brlgiujit 
will  where  it  jnuft  be  produced  in  evidence,  11. 

CHARITABLE  USES, 

an  appointment  to  charitable  ufes  bafs  an  intail,  I.  57, 
what  conveyances  to  charitable  ufes  are  valid,  IV.  ^3. 
what  devifes  to  charitable  ufes  are  valid,  VL  i8>  14^. 

CHARTERS,  ^^^  Statutes. 

detinue  of  charters  is  a  bar  of  dower,  I.  178. 
a  lord  by  efcheat  h  entitled  to  charters,  III.  499, 
defcription  of  a  deed  or  charter,  IV,  10. 

CHASE,  J«  Franchifc*, 

CHATTELS 
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CHATTELS  R£AL, 

an  eftate  for  years  is  a  chattel  real^  L  ^gi* 

if  held  in  joint-tenancy  are  liable  to  furviwrfliSpii  ^  504* 

a  chattel  intereft  may  be  created^  but  cannot  be  omkwtjU 

faf  bar|«n  and  lak,  IV.  178: 
lands  dcYifed  to  executors  for  and  nndl  fMiymcnt  qf  •deta% 

are  chattel  interefts»  VL  436,  L  6i. 
a  right  to  the  next  prefcntation  to  a  bcitefict  it  m  dotlei 

rod,  IIL  22. 
Ure  derivable,  VI.  20. 
sn  the  cafe  of  chattels  real,  a  general  dertie  will  pA  ti. 

the  eftate  of  the  devifor,  %66. 
^  remsunder  over  after  a  devife  for  life  of  a  dhattd  iagosi 

by  way  of  executory  dcvilc,  a6tf « 

tHEESEj  titheable,  m«  65. 

CHESTER^  Court  of  the  City  tai  Coentf  6<^ 
£nes  mav  be  levied  there,  V.  tfo^  69. 
how  fuch  fines  muft  be  reverfed,  229* 
iteoveries  may  be  fuffbred  there,  379. 

iCHIEF  JUSTICE  OP  THE  COBfMON  PLEA^ 
may  take  the  acknowledgement  of  fines,  V.  ^j* 

CHILDREN^ 

the  word  ihildren   is  a   good   d^fcn^on    ifi   a    defi(^ 

VI.  it;. 

clIeAs  of  tbe  Word  children  in  creating  an  eftate  taiilra  a 

devUSc,  280. 
the  rule  in  Shelley's  cafe  does  not  apply  to  diii  word  in  i 

devife,  344. 
^fthumousy  &yPofth«mou8  Uiildren  and  In&Dfk  in  Teatrs 

matris. 

OPROGRAPHUM,  V;  li. 

CHIROGRAPH  OF  A  FINE,  V.  36,  iee  tmti 

CHOSE  IN  ACTION,  ENTRY,  OR  RE-ENTRt^ 

not  affignable  at  law,  II.  tf» .      . 

the  afl^ntneot  of  a  chofe  in  aAioif,  wiH  be  j^vvfedel  li 
equity,  IV.  162$  17a. 

CitlES  CORPORATE,  COURTS  OF, 
fines  may  be  levied  in  theis,  V.  65. 

CLAIM, 

of  c6ndnual  cUim^  I.  14,  49^ 

force  of  the  word  d/utii  in  a  release,  Pf»  144. 

daim  rcqui^te  to  avoid  a  &nCf  V.  23a.  

CLAXaXgSTNl' 


INDEX. 

CLANDESTINE  MARRIAGES  not  void,  I.  137, 

CLOVER,  when/titheable.  III.  59. 

CODICIL,  VL  S.« 

muft  be  feparateljr  attefted,  54. 

when  a  codicil  giving  legacies  is  not  within  the  ftatutc  of 

fr;j^ilds,  71. 
is  £Q|^etimes  a  revocation  of  a  will,  88. 
fo|^)Rime8  a  republication,  130. 
mty  explain  a  dubious  exprefiion  in  a  will,  159. 

COGNIZEE  and  fcOGNIZOR. 

of  a  ftatute  or  r:ecogniaance,  See  Eftate  by  Stat.  II.  6^^ 
of  a  fine.  See  Fine,  Y.  24* 

COLLATERAL  CONSANGUINITY,  IIL  373, 

COLLATERAL  DESCENTS,   Sef  Defc^n^s,  IIL  393,  4»(J, 
V.  141. 

COLLATERAL  POWERS,  See  Powers. 

COLLATERAL  SATISFACTION, 

does  not  bar  a  right  to  an  eftate  of  freehold,  I.  19^, 

COLLATERAL  WARRANTY,  IV.  54,  See  Warranty, 

COLLATIVE  ADVOWSONS,  See  Advowfons. 

COMMISSIONERS  OF  BANKRUPTCY, 

how  they  fhould  a£t  with  reipeA  to  copyholds  to  aToi4 
paying  double  fines,  I.  343. 

COMMISSIONERiS  under  a  m^rit  of  Jefiimuf  fotejlatem^  V.  6f , 

jCOmmon,  in.  92. 

common  of  pafture,  id. 
may  be  apportioned,  io2* 
a  recovery  cannot  be  fufferod  of  it,  V.  jS?. 

Coxnmon  appendant.  III.  93. 

Common  appurtenant,  id. 

when  a  right  of  common  may  be  granted  over,  gtf. 

Common  becaufe  of  vicinagei  iJ. 
to  wh^t  cattlf  reftrained,  97. 
one  CQmmoner  may  in^lofe  againll  another,  id* 

Common  in  grofs^  id. 
^^t^d  (ommpDi'  98. 
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COMMON— re«////i/^^. 

Common  of  eftovcrs.  III.  99. 

may  be  appendant  or  appurtenant  to  a  houfe,  id  • 

is  not  capable  of  apportionment,  II.  546,  III.  i02. 

mode  01  enjoying  cllovers  in  coparccnarj'.  If.  546. 
Common  of  turbary ,  III.  icr. 

can  be  appendant  to  a  houfe  only,  id. 

will  pafs  by  the  words  cum pcrtinattiisy  id.         * 

cannot  be  apportioned,  lez. 
Common  of  pifcary,  10 1. 

cannot  be  apportioned,  102. 
Rights  of  the  lord,  104. 
Rights  of  the  commoners,  io5. 
approvement  of,  id.  113.  % 

inclofui'e  of,   113. 

ufually  cOcrted  by  afl:  of  parliament,*  114. 
How  a  right  of  common  may  be  deftroycd, 

by  a  releafe,  i }  4. 

by  cnfranchifemcnt,  117. 

enfianchifement  does  not  dedroy  a  right  of  conmion  ui 
equity,  118. 
A  right  of  common, 

may  be  revived,  119. 

does  not  defcend  to  the  half  blood,  419.  ^ 

will  pafs  by  bargain  and  fale,  IV.  177. 

and  by  covenant  to  (land  feifed,  187. 

cannot  be  barred  by  a  fine,  V.  213. 

cannot  be  difcontinued,  236. 
copyholders  not  generally  entitled  to  common,  I.  326. 
commons  could  not  before  tlie  itatute  of  ufcs  be  conveyed 

to  ufes,  I:  408. 
coinmon  without  {tint  is  incapable  of  partition,  II.  546. 
mode  of  enjoying  common  without  ftint  in  coparcenary,  544 

COIVIMON,  ESTATES  IN,  See  Tenancy  in  Common. 

COMMON  LAW, 

dower  at  common  law,  I.  131. 

conveyances  deriving  their  cStOi  fron!  the  coinmon  bvt 

IV.  100. 
effc&s  of  a  fine  at  common  law,  V.  119,  See  Fine. 

COMMON  PLEAS,  COURT  OF, 

rules  of  court  as  to  levying  fines,  V.  21,  25,  37,  74,  ($9. 
fines  of  ancient  demefne  lands  cannot  be  levied  there,  ^5. 
fines  of  freehold  eilates  can  be  levied  there  only,  57. 
fines  of  copyholds  cannot  be  levied  there,  88,  162. 
•  tuks  of  court  as  to  fuiFeri|)g  recoveries,  278,  342. 
recoveries  can  in  general  be  fufiered  there  onlv,  379. 

CON- 
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CONCLUSION  OF  A  DEED,  TV.  99. 
CONCORD  OF  A  FINE,  V.  23,  See  Fine, 
CONCURRENT  LEASES,  IV.  3o5. 

CONDITIONS,  IL  2. 

are  either  exprefleci  or  implied,  id. 

implied  conditions  annexed  to  certain  efliates,  3. 

are  precedent  or  fubfequent,  id. 

conditions  are  conilrued  precedent  or  fubfequent,  ac« 

cording  to  the  intention  of  th^  parties,  4,  IV.  468. 
a  condition  precedent  copulative  mult  be  performed  be- 
fore any  edate  can  arife,  IL  35* 
when*a  contingency  is  a  condition  precedent,  288. 
a  condition  annexed  to  a  power  of  leafing  given  to  a 

tenant  for  life  is  precedent,  IV.  294. 
a  preceding  executory  limitation  is. not  a  condition  pre* 
cedent,  VI.  504. 
for  enlarging  eftates,  II.  4,  312,  317. 

To  what  eftates  a  condition  may  be  annexed, 
an  eftate  in  fee  fimple,  II.  5. 
a  condition, 

that  the  tenant  (hall  not  take  the  profits  is  void,  7. 

that  he  ihall  not  alien  is  void,  8. 

that  he  (hall  not  alien  to  a  particular  perfon  is  good^ 

id. 
that  he  (hall  not  alien  in  mortmain  is  good,  id. 
an  eftate  tail, 
a  condition, 

that  the  donee  (hall  not  marry  is  void,  11.  8. 

that  he  (hall  not  alien  a  greater  eftate  than  he  hat 

is  good,  id. 
that  the  eftate  (hall  determine  as  if  the  tenant  were 

dead  is  void,  IL  6,  304. 
reftraining  the  power  of  barring  an  intail  is  void,  9, 
I.  56,  IV.  492.  V.  453* 
an  eftate  for  life  or  years, 
conditions, 

reftraining  the  alienation  of  eftates  for  life  or  years 
are  good,  IL  10,  IV.  506. 

are  extended  to  the  firft  leflce  only,  II.  11: 
Implied  condition  annexed  to  an  eftate  for  life  or 

years,  3. 
a  leafe  for  years  may  be  conditioned  to  detcroiioe  by 
bankruptcy^  13. 

f  2  when 
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CONDITIONS— ff/i/iVw^^/. 

when  a  fale  hj  execution  is  a  breack  of  condidoQir 
non-alitnation,  11.  17. 
at  what  time  a  condition  muft  be  created,  5. 
a  condition  mud  defeat  the  whole  eflatc,  6,  304* 
to  whom  a  condition  may  be  refcrved,  5. 

Conditions  in  reftraint  of  marriage,  19. 

conditions  reftraining  marriage  without  confcnt  arcgwl 
id.  32. 

effeds  of  a  devifc  over  on  breach  of  condition,  20, 30. 

arc  conftrued  ftriftly,  ay. 

cannot  be  difpenfcd  with  when  precedent,  19. 

may  be  difpcnfed  with  when  fubfeqaent,  29. 

when  taken  to  be  in  terroremj  id. 

a  condition  reftraining  the  marriage  of  a  widow  is  cob* 
ftrued  favourably  for  a  remainder  man,  33. 
arc  binding  in  grants  to  infants  and  married  women,  41* 
diflinguiflied  from  conditional  limitations,  511  57)  3^4* 
apportionment  of,  54.  . 

how  far  a  condition  annexed  to  aa  eftatc  in  Knwindcr » 

conftrued  to  extend,  294. 
condition  on  which  a  contingcht  remainder  may  bcHniKB* 

304.  ^.^ 

condition  of  re-entry  for  nonpayment  of  rent,  IH.  33°* 

leafes  may  determine  by  condition,  IV.   118. 

condition  of  re-entry  implied  in  an  exchange,  14^* 

diftin£iion  between  a  condition  and  a  dcfeazancc,  i&> 

not  warranted  by  a  power  are   void  in  an  appomtmfl>^ 

under  it,  268. 
by  what  words  created  in  deeds,  467. 
by  what  words  in  wills,  VI.  428. 
a  collateral  condition  to  take  place  after  an  eftatc  tail  rtfl 

be  barred  by  a  recovery,  V.  468. 
cannot  be  devifed,  VI.  21. 
^gainft  law  are  void,  II.  7. 
repugnant  to  the  nature  of  the  eftate  are  void,  id* 
what  conditions  are  void  in  a  bond,  IV.  167.         ... 
in  what  cafe  a  bond  would  be  valid  where  a  conii^ 

void,  II;  10. 

Performance  of,  II.  34. 

where  a  condition  becomes  impoflible,  it  muft  ^  r 

formed  as  near  the  intent  as  poflible,  JJ. 
by  whom  and  at  what  time  a  condition  ifiuft  W  P 

formed,  36. 
what  cxcufes  pcrform^ce,  41,  43.  -^ 
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CONDITIONS— r^«/wr/«/. 

Breach  of,  ^  ' 

who  may  take  advantage  of  a  breach^  II.  6,-511  30K9 

IIL  408. 
entry  for  breach  of  a  condition,  49,  55. 
a  title  of  entry  barred  by  fine,  V.  168. 
where  a  compcnfation  can  be  made,  equity  will  relieve, 

u:  46. 

where  no  compenfation  can  be  made,  equity  will  dire£t 
a  reconveyance,  48. 

CONDITIONAL  FEES,  I.  25,  Set  Eftate  in  Fee. 

CONDITIONAL  LIMITATIONS,  IL314. 
diftinguilhed  from  conditions,  51,  57,  314. 
barred  by  fines,  V,  168. 

CONDITIONAL  PURCHASES,  IL  99. 

CONFIRMATION, 

definition  and  technical  words  of,  IV.  152. 
does  not  ftrengthen  a  void  eftate,  154. 
a  fine  may  operate  as  a  confirmation,  V.  aoi. 
a  confirmation  with  warranty  creates  a  difcontinuance  of 
an  eftate  tail,  233. 

CONSANGUINITY,  III.  373. 

COfJSIDERATION, 

upon  what  confideration  a  deed  may  be  founded,  IV.  24.  . 

nature  of  the  confideration  in  a  deed,  37. 

a  devife  imports  a  confideration,  VL  9. 

a  trufts  refults  on  a  conveyance  without    confideration, 

L474. 
what  confideration  will  induce  a  court  of  equity  to  fupply 

a  dcfcftive  execution  of  a  power,  IV.  325. 
how  far  the  confideration  of  marriage  extends,  398. 
what  is  intended  by  a  good  confideration,  378. 
In  what  conveyances  necefikry, 

a  bargain  and  fale,  178. 

a  covenant  to  ftand  feifed,  188. 

what  confideration  required  in  a  leafe  and  releafe,  199, 
V.  332- 

not  neceiTary  in  a  declaration  of  ufes,  IV.  211. 

nor  in  an  aflignment  of  a  leafe  for  years,  161. 

CONSTRUCTION, 

of  deeds,  IV.  415,  See  Deed- 

of  devifes,  VI.  156,  .J/^  Devife. 

of  king's  grants,  IV.  567,  «y^f  King's  Grant. 

«f  private  ai^s,  k%6.  See  Private  A£k. 

C3  COIfr 
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CONTINGENCY* 

when  a  condition  precedent,  II.  288. 

upon  whic}^  a  remainder  may  be  limited,  30 1. 

upon  which  an  executory  devife  may  be  limited^  VI.  46m* 

CONTINGENT  ESTATES, 

are  devifable,  VI.  23,  521,  11.  453. 

are  aflignable  and    will  pafs  by  a  fine,    II.    452,    453, 
.  VI.  522. 
are  defcendible  and  tranfmiifible  to  heirs  iind  executors, 

5^3- 
CONTINGENT  REMAINDERS,  See  Remainder,  U.  261. 

CONTINGENT  USES,  See  Ufes,  I  436. 

CONTINUAL  CLAIM,  I.  14. 

CONTRACT,  Privity  of,  IV.  73i  V.  133. 

CONVEYANCES, 

derived  from  the  ftatute  of  ufes,  L  4391   IV.  172»    See 

Ufes. 
to  charitable  ufes,  IV.  23. 
common  la^  conveyances,  100. 

which  are  Audulent  und^  the  ftatutes  13  and  27  Eliza- 
beth, 315. 
void  and  voidable  conveyances,  See  Void  and  VoidaUe. 

COPARCENARY,  Eftate  in,  il.  537. 

fubjeft  to  dower  and  curtefy,  I.  120,  II.  541. 
defcendible  eflates  only  can  be  Held  in  coparcenary,  II.  53^ 
diffolvable  by  partition,  alienation,  and  defcent,  541.' 
mode  of  enjoying  eftovers  or  common  without  ftint  in  co«      j 

parcenary,  54^. 
how  an  advowfon  may  be  held  in  coparccQary,  IIL  23* 
Of  partition, 

voluntary  partitions,  II.  542. 

writ  of  partition,  inquifition,  and  judgements,  C44. 
a  partition  does  not  always  deftroy  a  manor,  545-O, 
partition  in  equity,  547. 
of  a  deed  of  partition,  IV.  143. 
Properties  of  coparceners, 

in  what  they  rcfemblc  joint-tenants,  II.  537, 
in  what  they  differ  from  joint -tenants,  538* 
they  always  claim  by  defcent,  id. 
no  unity  of  time  is  required,  id. 
they  have  feveral  freeholds,  id. 
they^have  no  right  of  furvivorfliip,  539. 
where  the  entry  of  one  enures  to  ally  ^^i^ 

■■•••••  '.■••■  ^ 
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COPARCENARY,  Eftate  \n— continued. 
Properties  of  coparceners — continued. 

the  pofleflion  of  one  is  the  poffeflion  of  all,  II.  535,  III. 

555,  y.  217. 
a  perception  of  profits  by  ont  docs  not  amount  to  an 

cxpulfion  of  another,  11.  539. 
cannot  be  difleifed  but  by  ouller,  539. 
prefent  to  a  living  by  turns  and  jiccording  to  fcniorltv, 

III.  23. 
may  make  leafcs  jointly  or  feveriilly,  IV.  i  r8. 
may  releafe  to  each  other  without  the  word  heirs^  441»  • 
they  may  levy  fines,  V.  84. 
fuch  fines  enure  by  way  of  grant,  20d. 
a  fine  levied  of  the  whole  eftate  by  one  coparcener  is 

not  a  difleifin  of  the  other,  217. 
the  entry  of  one  coparcener  is  fufficient  to  avoid  a  fine, 

241. 

COPYHOLDS, 

origirrof  copyholds,  I.  293. 

denned  by  Littleton,  294. 

defcribed,  295. 

of  free  copyholds,  id. 

diftinguiftied  from  freehold?,  10.       ♦ 

diflinguifhed  from  cuftomary  freeholds,  296. 

muft  be  exprefled  to  be  ad  voluntatem  domini^  ^97* 

are  inferior  in  point  of  interefl  to  edates  for  years,  298. 

are  excepted  from  the  ftatute  12  Ch.  2.  c.  24.  294. 

Circumftances  necefTary  to  copyholds, 

a  manor,  299. 

a  cuftomary  court,  300. 

the  land  muft  have  been  part  of  the  manor,  302, 

and  demifed  and  demif;ible  -for  time  immemorial,  id. 
are  held  by  fealty  and  other  fervices,  323, 
are  not  aiTcts,  328. 

are  liable  to  freebench,  328,  133,  150,  See  Freebench. 
arc  by  cuftom^only  liable  to  curtcfy,  335,  123. 
may  by  general  cvftom  be  leafed  for  a  year^  337* 
what  ftatutes  extend  toropyholds,  338. 
Q.  Whether  within  the  ftatute  De  Donid,  34,  338. 
how  the  intails  of  copyholds  may  be  barred,  340,  V.  i6z% 

See  Alienation  by  Cuftom. 
what  will  amount  to  a  proof  that  a  copyhold  bits  been  in* 

tailed,  I.  340. 
jire  not  within  the  ftatute  of  ufes,  3^3,  429, 
^f  heriots,  357,  360. 

c  4  equity 
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tOPTHOLDS—roniinued. 

equity  will  not  interpofe  in  the  cafe  of  heriot^^  I.  384. 
merge  in  a  greater  eftate,  386. 
trufts  of,  486. 

are  not  fubje£b  to  dower,  499^ 

pafs  without  furrendcr,  V*  539. 
toot  defeated    by  breach  of   a  condition  impofcd  on  the 

grantor,  II.  56. 
do  not  efcheaty  III.  499. 
are  within  the  ftarutes  of  limitations,  558. 
are  part  of  the  dcmefnes  of  a  manor^  IV,  300. 
are  excepted  from  the  regiftcr  aGs,  344. 
Q.  whether  within  the  ilatutes  13  and  27  Eliz.  of  fraudii« 

lent  conveyances,  404. 
•  pcrfon  having  tlie  freehold  may  bar  a  copyhold  by  fine^ 

V.  162. 
arc  not  witliin  the  ftatute  1 1  Hen.  7.  for  preventing  jcnnt- 

refies  from  levying  fines  or  fufFcring  recoveries^  405. 
nor  within  the  ftatute  32  Hen.  8.  for  preventing  hufbands 

feifed  jure  uxoris,  from  levying  fines  or  fuffering  re- 
coveries, 409. 
•re  not  liable  to  judgement  debts,  554. 
cannot  be  extended  by  eligit,  II.  71. 

Copyhold  cuftoms, 

diilinguiftied  from  thofe  relating  to  freeholds,  t.  30^* 
on  what  grounded,  id. 
are  general  or  particular,  id. 
particular  cuftoms  conftrued  ftriftly,  id. 
alienation    contrary   to    ciiftom    create^    a    forfeiture^ 
361. 

Copyhold  grants^  1,  313. 
how  ufually  made,  29!* 
who  may  grant  copyholds,  314,  31& 
'.  whether  if  a  copyhold  be  furrendcred  to  the  ufc  of 
lord,  he  may  re-grant  it  as  a  copyhold,  304. 
what  deftroys  the  cuftom  of  granting  copyholds,  id. 
who  may  deftroy  the  cuftom  of   granting   copyholds^ 

305-      , 
what  may  be  granted  as  copyholds,  307, 

the. grantee  muft  be  admitted,  id. 

muft  be  conformable  to  the  cuftoms,  3.18,  ^ig* 

•re  paramount  to  fevcral  other  tftates,  321. 

•re  not  fubjeft  to  the  charges  of  the  lord,  id,    . 

hot  dcft^itcd  by  entry  for  breach  of  a  coaditioa  impofed 

on  the  grantor,  3329  II.  ^6^ 

Copyhoi4 
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Copyhold  jurifdidions, 

in  what  manner  and  in  what  courts  copyholders  muft  fui 

and  be  fued,  I.  310^ 
what  jurifdidion  equity  has  aflumedy  311.  &^  Equity^ 

Lord  of  the  manor^ 

cannot  dig  for  mines  in  ,a  copyhold^  325. 

cannot  bring  a  bill  in  equity  againft  a  copyholdier  to 

compel  him  to  be  admitted,  373. 
may  bring  a  bill  of  difcovery  to  afcertain  copyholJ  lands, 

id, 
may  difpenfe  witli  a  forfeiture,  377. 

unlefs  he  be  lord  of  the  manor  by  wrong,  378. 
is  the  only  perfon  who  can  take  advantage  of  a  forfeiture^ 

.379- 
will  not  be  cotnpelled  by  equity  to  grant  his  copyholder 

a  licence  of  alienation,  383. 

Copyholders, 

fometimes  called  tenants  per  le  verge,  295. 

may  maintain  afbions  of  trefpafs  againft  the  lord  fot 
oufter,  197. 

have  an  intereft  in  the  court  rolls,  301. 

what  intereft  a  copyholder  may  have,  308. 

are  fubjcdi  to  the  performance  of  fervices,  323. 

are  entitled  to  ^ftovers,  324. 

have  only  a  poffeffory  property  in  timber,  325. 

cannot  commit  wafte  without  a  particular  cuftom,  id* 

a  copvholder  for  life  cannot  even  by  cuflom  cut  dowa 
timber  trees  at  pleafure,  326. 

cannot  dig  for  mines,  id. 

will  not  be  reftrained  from  cutting  timber  trees  by  a 
court  of  equity,  id. 

where  a  copyholder  abufes  a  right  to  cut  timber  he  incurs 
a  forfeiture,  id. 

not  generally  entitled  to  common,  id. 

an  heir  at  law  is  not  obliged  to  accept  the  inhetitance, 
^28. 

cannot  vote  at  ele&ionS)  33$. 

may  make  leafes  for  one  year,  354. 

what  excufes  them  from  fervices,  368. 

the  poileCion-  of  a  leflee  is  not  the  pofieffion  of  the  co- 
pyholder, III.  481. 

how  they  muft  prefcribe  in  a  que  eftate,  526* 

cannot  levy  fines  in  thtt  court  of  common  pleas.  V. 

Ida. 

Bankruptcy 
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COPY  HOLDS— confwued. 

Bankruptcy  of  copy  holders, 
cxcufcs  from  fcrvices,  I.  368. 
tines  due  on  admitting  the  aflignccs,  343. 
how  the  comiuiflioncrs  (hould  a£t  to  avoid  doubling  t&e 
fines,  id. 
Admittance, 
origin  of,  ?(>4. 
ncccflity  of,  3 1  J. 
fines  due  upon  admittance,  34.4. 
Who  muft  be  admitted, 

the  aflignecs  of  bankrupts,  343. 

the  executor  of  a  devifcc  for  years,  id. 

a  man  who  marries  a  copyholder  need  not  be  admit- 

ted,  344. 
where  die  bailiff  h.?s  by  cuftom  the  guardianfliipoi  the 

heir,  he  need  not  be  admitted,  345. 
where  a  teftator  direfts  certain  pcrfonstofcllhiscopf' 

holds,  they  need  not  be  admitted,  id. 
where  a  tenant  for  li'c  is  admitted,  a  remainder (©> 

need  not,  346.     *  , 

a  dcvifee  muft  be  admitted,  VI.  38. 
Admittance  on  furrender,  5^-^  Alienation  by  Cuftom. 
Alienation  of,  L  337,  V,  535,  Sfe  Alienation  byCuftoOi 
Dcfccntof,  Sr^  Defcent,  1.326,  III.  478. 
Devifes  of,  Ser  Devifc,  VI.  36. 
Enfranchifement,  I.  387, 

enfranchifed  copyholds  muft  be  held  of  the  loid  pa*' 

mount,  388. 
who  may  take  an  enfranchifement,  id. 
when  it  will  deflroy  a  right  of  commoa^  III.  IIJ* 
Extinguifhment,  I.  385. 

by  furrender  to  the  ufe  of  the  lord^  id. 
by  releafe  to  the  lord,  386. 
-    by  conveyance  from  die  lord,  id. 

by  enfranchifement,  387. 
JOf  fines  to  which  copyholds  are  fubjed,  I.  341* 
fines  upon  defcent,  id. 
in  fomc  manors  to  fines  from  tenants  by  the  curtcffw 

freebench,  34a. 
fines  for  alienation,  id. 
fines  for  admittance,  344.  * 

fines  are  not  due  except  on  the  alteration  of  the  tcnanti  347' 
in  ibme  manors  fines  are  due  oq  the  change  of  the  M 

id. 
and  on  the  death  of  the  la  ft  admitting  Iord>  352* 
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COPYllOLDS-^continued. 

,    Of  fines  to  which  copyholds  are  fabjeQ— r^/mw^i/. 

how  much  may  be  demanded  as  a  fine^  I.  355. 

how  thcfe  fines  are  cftimatcd,  356. 

the  fines  muft  be  afleffed,  id. 

at  what  time  fines  ate  payable,  356,  374. 

remedies  for  riecovering  fines,  356, 

fines  muft  be  demanded  by  a  note  in  writing,  357. 

refufal  to  pay  fines  is  a  forfeiture,  374. 

quit  rents  deduced  from  the  fines  for  admittance,  255* 

equity  will  relieve  againft  an  exceiriye  fine,  381. 
Forfeiture  pf, 

wafle,  I,  326,  366. 

attainder,^  361. 

there  can  be  no  forfeiture  before  admittance,  362, 

alienation  contrary  to  cuftom,  id. 

a  bargain  and  fale  docs  not  create  a  forfeiture,  363. 

nor  a  covenant  tliat  a  perfon  ihall  enjoy  after  the  expi- 
ration of  a  leafe,  364. 

nor  a  leafe  made  wifh  licence,  366. 

difc'aimer,  id. 

refufing  to  perform  fervices,  367. 

non-appearance  of  the  heir,  unlefs  he  \ye  beyond  fea,  368- 

non~appearance  is  not  an  abfolute  forfeiture,  except  by 
particular  cuftom,  369. 

non-appearance  of  a  devifce,  373. 

non-appearance  of  a  furrenderee,  unlefs  an  infant,  373. 

refufiiig  to  pay  the  cuftomary  fine,  374. 

refufal  in  nature  of  difclaimer  to  pay  rent,  375. 

levying  a  fine,  V.  205. 

who  are  capable  of  forfeiting,  I.  375. 

how  far  a  forfeiture  extends,  376. 

a  forfeiture  need  not  be  prefented,  377. 

when  and  by  whom  a  forfeiture  may  be  difpenfed,  with, 

377>  378- 
M^ho  may  take  advantage  of  a  forfeiture,  379. 

where  a  copyholder  for  life  commits  a  forfeiture,  the  Icfti^ 

not  the  remainder  man,  (hall  enter,  V.  555. 
equity  will  relieve  againft  a  forfeiturCt  I.  380,  38a. 
is  a  bar  of  freebcnch,  334* 
pORN,  titheable.  III.  57. 

CORPORATE  CITIES  AND  TOWNS, 
fines  may  be  levied  in  their  courts,  V.  65. 

pODPORATIONS, 

may  hold  bi\t  camiot  purchafe  freeholds  without  licenccj^ 
L  II. 

'       '  ^nnot 


INDEX. 

CORPORATIONS, 

a  limitation  to  a  corporation  not  exifting  is  void,  0. 30a. 

cannot  be  feifed  to  ufes,  I.  407,  422-3. 

may  be  ceftuifque  ufe,  429. 

may  be  tmftees,  488. 

cannot  be  joint-tenants,  II.  507. 

may  convey  by  deed,  IV.  14. 

how  they  muft  be  defcribed  in  a  deed,  36. 

cannot  be  devifees,  VI.  17. 

Aggregate, 

cannot  convey  by  bargain  and  fale,  IV.  175. 

nor  by  covenant  to  ft  and  feifed,  JS7. 

take  an  eflate  in  fee  without  words  o£  limitation,  442. 

cannot  levy  fines,.  V.  97. 

may  be  barred  by  fine  and  non-claim,  151,  209. 
Sole, 

cannot  take  a   fee  Ample  without  the  woii  fuctefirit 
IV.  442. 

cannot  commit  waftc  except  for  repairs,  1.  78. 

how  rcftraincd  from  wafte,  id. 

Q.  whether  they  can  levy  fines,  V.  97. 
£cckf]aftical, 

are  not  within  the  ftatutes  of  limitation,  III.  560. 

cannot  bcharred  by  fine  and  non-claim,  V.  151,  209. 

a  dean  may  be  barred  by  fine  for  term  of  his  life,  iS^ 
210. 
Lay,  ntty  be  barred  by  fine,  151. 

CORPOREAL  HEREDITAMENTS,  5/^  Hereditaments. 

CORRUPTION  OF  BLOOD, 

impeds  the  defcent  of  property,  I.  22,  III.  378. 
except  in  the  cafe  of  an  intail,  I.  33,  52,.  III.  24O}  473* 
produces  an  efcheatj^  III.  429. 

COSTS,  ' 

allowed  to  truflees,  L  557* 

allowed  to  a  plaintiflF  in  an  a£lion  on  the  cafe  in  the  natuze 

of  wafte,  71. 
allowed  to  mortgagees,  11.  11 8. 

COUNTERPART  OF  A  DEED, 
admitted  as  evidence,  IV.  12. 

COURT  BARON,  1. 4.  Ill  177. 

diftinguifhed  from  a  cuftomary  court,  I.  300. 
where  it  muft  be  held,  301. 

COURT  CUSTOMARY,  300. 

neceflary  to  the  exiftence  of  copyholds,  id* 
who  may  hold  one,  and  where,  201. 

COURT 


INDEX. 

COURT  OF  CHANCERY,  Ste  Chancery  and  Equity. 

COURT  OF  COMMON  PLEAS,  See  Common  Pica*. 

COURT  LEET,  III.  279. 

COURT  OF  PIE  POWDERS,  III.  287. 

incident  to  a  grant  of  a  fair  or  market,  id* 
may  be  held  by  prefcription,  528.  * 

COURT  ROLLS, 

Copyholders  have  an  intereft  in  them,  I.  307.   • 

COVENANTS,  See  Deed. 

COVENANT  TO  STAND  SEISED,  IV-  185. 
what  words  neceflary,  186. 

who  may  convey,  and  what  may  be  conveyed,  iSy* 
what  confideration  neceflary,  188. 
a  rent  may  be  referved,  192. 
the  eflate  continues  till  a  ufe  arifes,  id. 
operates  without  tranfmutation  of  poflcfEon,  L  44' • 
transfers  the  legal  eftate  to  the  covenantee,  451. 
does  not  deveft  any  eftate,  IV.  193. 
-   no  ufe  can  be  declared  except  to  the  covenantee,  194. 
Q.  whether  it  may  contain  powers  of  revocation  and  ap* 

pointment,  23  !• 
Q.  whether  it  may  contain  a  power  of  leafing^  322. 
extinguiflies  a  power  relating  to  the  land,  334. 
but  not  a  power  in  grofs,  335. 
nor  a  collateral  power,  337. 
does  not  alter  the  eftate  of  a  tenant  in  tail,  V.  430. 

COVERTURE,  See  Married  Women. 

CREDITORS, 

what  conveyances  are  void  as  againft  them,  IV.  373. 
a  creditor  by  ftatute  may  redeem  a  mortgage,  II.  J  4 1« 
devifes  are  void  as  againft  creditors,  VI.  9. 
where  articles  of  agreement  will  prevail  againft  a  judge* 

ment  creditor.  III.  72. 
a  judgement  creditor  may  redeem  a  mortgage,  11.  14c. 

CROSS  REMAINDERS, 

by  what  woids  created  in  a  deed,  IV.  459. 
cannot  be  implied  in  a  deed,  46 1 . 
may  be  implied  in  articles,  464. 
by  what  words  created  in  a  devife,  \T.  414. 
cannot  be  implied  in  a  devife  between  more  thaA  twp  per-^ 
fons,  415. 
this  do£trine  qualified,  41 8«  , 

CROWN, 


INDEX. 

CROWN, 

may  redeem  *a  mortgage,  II.  142. 

Q.  whether  an  equity  of  redemption  will  efcheat  to  if,  id. 

alienation  of  crown  lands^  IV.  566. 

CURTESY,  Ii  104. 

of  land  held  in  gavelkind,  106. 
Circumftanccs  ncceflary  to  curtefy, 

legal  marriage,  107. 

fcUm  of  the  wife,  or  of  her  hufband  during  bcr  life) 
107,  III. 

ifluc  bom  alive,  in  tlic  lifetime  of  the  mother^  and  ca- 
pable of  inheriting,  III,  112. 

death  of  the  wife,  ii^. 
\s  a  bare  eftate  for  life,  123. 
docs  not  require  entry,  124. 
fubjeiS  to  tlie  charges  of  the  wife,  125, 
Tubjeft  to  the  payment  of  intereft,  id. 
forfeitable  for  alienation,  id. 
but  not  for  adultery,  id. 
not  barred  by  an  outilanding  term,  536. 
condition  annexed  to  it  by  law,  II.  3. 
Cudomary  curtefy,  I.  335. 

conftrued  ftriftly,  id. 

fometimes  fubjet^  to  a  fine,  342. 
Tenant  by  curteiy, 

tenant  intiate^  I.  rii. — cannot  lofe  hisjightby  thctoi 
of  the  iflue,  119. 

who  may  be  one,  113. 

the  hufband  of  a  donee  in  fpecial  tail  may  be  tenant  BJ 
the  curtefy,  118. 

efititled  to  tlie  privileges  his  wife  would  have  had,  nj' 

fhall  be  attendant  on  die  lord  for  ferrices,  124* 

cannot  commit  wafte,  id. 

may  prefent  to  a  living.  III.  22* 

of  an  eftate  in  coparcenary,  is  entitled  to  a  writ  of  p^* 
tition,  II.  14,  454. 

Q.  whether  exempted  from  a£Hons  for  accidental  m 
I-  124. 

cannot  bar  his  iflue  by  warranty, ,  IV.  56. 

what  leafes  he  may  make,  128. 
What  eftates  are  liable  to  curtefy,  I.  ii5« 

eftates  in  fee,  21,  116* 

eftates  tail,  37,  117,  1 20. 

eftates  in  coparcenary,  120,  II.  541* 

a  caput  baronix  or  caftle^  U  ix6« 

truft  eftates,  120,  404-  ^^ 


INDEX.       • 

CURTESY— contimeJ. 

what  eftates  arc  liable  to  curtefy — continued. 

money  to  be  laid  out  iii  land,  I.  120. 

advowfons^  121,  III.  8. — the  tenant  may  prcfcnt,   IIL 
22. 

an  equity  of  redemption,  I.  121,  II.  127. 

tithes,  I.  121,  III.  70. 

commons,  I.  121. 

rents,  121,  III.  338. 

the  rents  and  fervices  of  copyholds,  I.  123. 

certain  offices,  III.  148. 

efcheated  lands,  496. 

in  the  cafe  of  an  executory  devife,  curtefy  attaches  o» 
the  iirft  eftate,and  is  not  defeated  by  its  determination, 
VI.  451. 
What  eitates  are  not  liable  to  curtefv,  I.  122. 

cilates  for  life,  119,  122. 

joint  tenancies,  120,  II.  516. 

eftates  not  of  inheritance,  I.  122. 

lands  afiigned  in  dower,  123. 

copyholds,  ur.lefs  by  particular  cuftom,  1 23* 

dignities,  III.  227. 

CUSTOMS, 

as  they  relate  to  copyholds  and  fjreehdlds,  I.  308. 

hovr  far  they  muft  be  obferved  in  granting  copyholds,  3 1 8, 

diftinguifhed    from    prefcription    by    immcfnorial    ufagc, 

111-  525- 
alienation  by  cuftom.   See  Alienation^ 

a  cuftom  01  barring  intails  of  copyholds  by  furrcndcr  o'r 

recovery  is  good,  V^  578. 

eUSrOMART  FREEHOLDS,  I.  2g6. 
diftinguiihed  from  copyholds,  id. 
how  recoveries  of  them  are  fufFcred,  V.  577. 
where  there  is  no  cuftom  of  furrende4*ing  them  to  the  ufc 

of  a  will  they  muft  be  devifzd  according  to  the  ftatutc 

of  frauds^  VL  76. 

DAMAGES, 

in  aflions  for  dower,  I.  i68. 

not  given  in  writs  of  right,  where  the  right  itfclf  is  dif- 

puted,  169. 
allowed  in  a  writ  of  error  on  judgement  in  dower,  170. 
allowed  to  a  widow  claiming  free  bench>  330. 

8  DAIT 
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DATE  OF  A  DEED,  IV.  33. 

DEBTS, 

an  eftate  in  dower  not  liable  to  debts  contra£^ed  by  Ac 

hufband,  although  due  to  the  crown,  I.  157. 
where  a  purchafer  muft  fee  his  money  applied  in  difcharge 

of  debts,,  543. 
an  equity  of  redemption  liable  to  debts,  546. 
perfonal  eftate  firft  applied  to  difcharge  debts,  II.  155. 
order  in  which  they  are  paid,  1 99. 
what  reverfions  are  liable  to  debts,  459,  See  Rcyerfions. 
an  advowfon  liable  to  debts,  III.  13,  14. 
land  not  originally  fubjeft  to  the  payment  of  dcbts^  58. 
Bond  debts, 

when  the   redeemer  of  a  mortgage   muft  pay 
II.  142. 

what  are  aflcts  for  difcharging  them,  IV.  168. 

preferred  to  fimple  contra£b  debts,  id. 

not  within  the  llatutes  of  limitation.  III.  563. 
Judgement  debts, 

eftates  for  years  fubjeft  to  them,  I.  256. 

bind  all  the  eftates  of  the  debtor,  21,  II.  71* 

when  they  may  be  tacked  to  mortgages,  II- 148*  1I4' 

tiot  poftponed  in  equity  to  mortgages,  198. 

where  poftponed  to  defcdive  mortgages,  204. 

bind  reverfions  after  eftates  tail,  49. 

cannot  be  tacked  to  mortgages  of  copyholds,  V.  5J4* 
Debts,  by  fimple  contrad, 

an  eftate  in  fee  fimple  not  liable  to  them,  L  tr> 

nor  an  eftate  for  years,  256. 

poftponed  to  bond  debts,  IV.  i68. 
A^ion  of  debtj 

lies  againft  a  copyholder  for  non-payment  of  wWi 
I.  3>6. 

.Jay  againft  an  heir  at  law,  II.  59. 

for  non  payment  of  rent,  III.  334. 

lies  againft  a  leiTte  of  an  incoporeal  hf rcditamcnti  J'}' 

Devife  for  payment  of  debts,  Ste  Devife, 

DECLARATION  IN  WRITING, 

to  revoke  a  devife,  VI.  89,  Sie  Devife. 

DECLARATIONS  OF  TRUST, 
how  conftrued,  IV.  428. 
when  a  declaration  is  equivalent  to  an  affignmcnt  of  a  ^^^ 

II.   231.  yj 

of  terms  for  years,  by  what  rules  governed,  IV.  J^ 
478,  482,  $€^  Perpetuities  and  iUccutory  Dc^^^^, 


I    N    D    E    35!^ 

DECLARATIONS  OF  USES,  IV.  205. 

mufl  be  in  writing,  208.  Exception^  2io.  , 

good  without  technical  words,  id. 
how  the  land  ihould  be  defcribed,  id. 
goed  without  confideration,  21  !• 

in  a  bargain  and  fale,  or  covenant  to  (land  feifed,  no  ufe 
can  be  declared  except  to  the  bargainee  or  covenantee, 
194.  .  '        . 

Of  fines  and  recoveries, 

made  prior  to  fines  or  recoveries,  may  be  controlled  by 
fubfequent     declarations,     212. — circumftances    re- 
quired to  invalidate  them  by  fubfequent  declarations, 
214. 
made  fubfequent  to  fines  or  recoveries,  219. 
modern  pradice  in  declaring  the  ufes  of  fines  or  reco* 

veries,  220. 
who  may  declare  the  ufe  of  a  fine  or  recovery,  id. 
the  king,  221. 
married  women,  id. 
infants,  224,  V.  247. 
idiots  and  lunatics,  IV.  226,  V.  247,  94. 
ar€  confidered  as  one  conveyance  with  the  fine  or  reco- 
very, V.  171. 
a  fine  to  make  a  tenant  to  the  praecipe  is  good  without  a 
declaration  of  ufes,  303. 
may  be  co-extenfive  with  the  eft^te,  IV.  226, 
ufes  may  be  declared  on  a  leafe  and  releafe,  227. 
who  may  declare  the  ufes  of  a  leafe  and  releafe,  id* 
are  ufually  inferted  in  the  releafe,  id. 
may  contain  powers,  231,  322. 
operate  by  tranfmutation  of  pofleffion,  I,  441. 
not  necefiary  in  furrenders  of  copyholds,  if  the  ufes  be 
indoifed  on  the  furrehder,  V.  537. 

DEDIMUS  POTEST ATEM,  Writ  of,  Stf  Fine  and  Recovery, 
V.  66,  341. 

DEED, 

alienation  of  lands,  IV.  3. 

ftatute  of  quia  emptoresj  6» 

fines  for  alienating  lands  held  in  capite^  7«  ' 

abolition  of  military  tenures,  9* 

different  kinds  of  afiurances,  id, 

nature  of  a  deed  or  charter,  xo. 

of  a  deed  poll,  11. 

■of  an  indenture,  id. 

-  of  an  article  of  agreement,  12. 

D  s^fioitnter- 
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DEED — continued. 

a  ccnintcrpart  of  a  deed  admitted  as  evidence,  IV.  12. 
wlio  muft  be  partie.-,  13. 
Who  may  convey  by  deed,  14, 

the  king  and  queen,  id. 

Corporations,  id. 

infants,  in  fome  cafes,  15.  » 

of  marriage  contrafts  by  female  infants,  16, 

of  marriage  contra&s  by  male  infants,  i^r 

infant  truilees,  id. 

ideots  and  lunatics  in  fome  cafes,  20. 

married  women  in  fome  cafeS|  id. 

perfoi*".  attainted  cannot  convey  by  deed,  22* 
urho  may  be  grantees,  22. 
of  conveyances  to  charitable  ufes,  23. 
upon  what  confidcratlon  a  deed  may  be  founded,  24* 
muft  be  written  on  paper  or  parchment,  25. 
^muft  be  duly  flamped  to  be  produced  in  evidence,  26. 
muft  be  read,  fealed,  and  in  moft  cafes  figned,  27. 
muft  be  delivered,  28. 
delivery  of  a  deed  as  an  efcrow,  29. 
deeds  which  do  not  need  delivery,  30. 
atteftation,  31. 
premises  and  date,  33. 
parties  names^  34. 
recital  and  confideration,  37. 
grant,  3?. 

drfcription  of  parcels,  id. 
claufe  refpefling  title  deeds,  45. 
exception,  46. 
habendum,  id. 

tenendum  and  reddendum,  47. 
condition,  48,  St^f  Conditions. 
.  Watranty,  49. 

of  exprefs  warranty,  i<l. 

in  what  cafes  a  warranty  is  implied,  5^1* 

lineal  warranty,  51.  ' 

cfFeft  of  a  lineal  warranty  as  to  cftates  tail  fincc  the  tti* 
tute  fie  d.  nisy  56. 

collateral  warraaty,  54. 

Lars  eftates'tail,  remainders*, '  and  revcrfiotts,  60,  il» 

I-  53-  ;  .  . 

as  reftrained  by  the  ftatutes  of  Gloucefter  and  ii  dani 

IV.  56. 

of  a  tenant  by  curtefy  i»  void  againft  his  ifluei  i4- 

of  a  tenant  ia  dowef  is  void,  62. 

.  '"  ■  rfa 
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Warranty — continued* 
of  a  perfon  having  no  eftate  of  inheritance  is  void^  IV, 

63. 

bars  a  remainder  expefiant  on  an  eftate  tail  without 

aiTets,  61. 
how  deftroyed,  63. 

Covenants,  64. 

muft  be  by  deed,  65. 

good  without  technical  words^  id. 

implied  covenants,  66. 

joint  and  feveral  covenants,  id. 

Covenants  real,  6^. 
bind  all  claiming  under  the  grantee,  6^^ 
bind  the  aflignor  of  a  leafe  after  aflighment,  70. 
do  not  bind  an  undertenant,  id. 
to  whom  extended  by  ftatute  ^%  Hen.  8.  c.  34,  72* 

76,  II.  53. 
bind  all  clai  filing  under  the  grantor,  IV".  74. 
an  aflignee  is  entitled  to  the  benefit  of  covenants  real,  76. 
bind  the  aflignee  of  a  leafe,  IL  114,  IV.  69. 
a  mortgagee  of  a  leafe  is  not  liable  to  covenants  until 
entry,  II.  114. 

Covenant!^  for  the  title  to  lands,  IV.  77, 

are  real,  ^nd  run  with  the  land,  80. 

to  whom  ufually  reftrained,  81. 

who  are  held  to  claim  through  or  by  default  pf  the 
vendor,  84,  85. 

covenant  for  producing  title  deeds,  8(5. 

where  the  title  is  dcfedlive,  id. 

remedies  under  them,  87. 

aftion  of  covenant,  id. 

where  equity  will  aid  the  covenantee,  87. 

who  are  bound  to  enter  into  them,  92.    , 

are  inferted  in  modern  deeds  of  partition,  I43« 
ufual  exceptions  in  covenants  to  repair,  I.  80. 
effect  of  a  covenant  that  jointure  lands  are  of  a  certain 

yearly  value,  221. 
covenant  for  payment  of  mortgage  money,  11.  87,  179, 

181. 
covenant  that  a  mortgagor  Khali  continue  inpofleffionj  to6« 
a  covenant  to  fettle  lands  will  bind  the  real  eftate,  177. 
covenant  that  lands  mortgaged  (hall  be  as  fccurity  for  mo* 

ney  fubfequently  borrowed,  210. 
a&ion  of  covenant  lies  for  non-payment  of  rcnt^  III.  334. 

x>  2  thf 
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Covenants — continue  J, 

the   covenants  required  by  a  power  of  leafing  mull  be 

infertcd  in  the  Icafes  IV   320. 
8  covf^nant  from  a  tenant  in  tail  not  to  fufFcr  a  rccoTcry, 

bin  s  the  affets  of  the  covenantor,  V.  456. 
writ  of  covenant,  S^f  Fine,   15. 
Conclufion,  I\  .  99. 

Different  kinds  of  deeds,  See  Feoffment,  gift,  grant,  Icafe, 
exchange,  partition,  rclcafc,  confirination,  furrendcr, 
affignnrient,  defeazance,  bond,  recognizance,  bargain  and 
laie,  covenant  to  ftand  icizcd,  icafe  and  releafc,  declara- 
tions  of  ufcs. 
Powers,  See  Powers. 
Rcpiilering  tktds, 

of  the  regifler  a£ls,  IV.  343. 
their  utility,  345. 

circumllances  required  in  memorials,  344. 
'  an  appointment  niuft  be  rcgiftered,  346. 
rcgilterihg  an  affignment  of  a  leafe  is  not  regiftering  dtt 

leafe,  348. 
is  not  notice,  id. 

tioticc  takes  away  the  effeft  of  regiftering,  3  S3' 
where  notice  takes  away  the  cifeft  of  regiftering.  It  mdt 
be  fully  proved,  363. 
'    InroUment  of  deeds,  366. 

does  not  make  them  matters  of  record,  id. 
How  deeds  arc  avoided, 
dif.  laimer,  367. 
crafure  or  interlineation,  368- 
breaking  olF  the  feal,  369. 
cancelling,  370. 
where  ufurious,  id. 

where  made  by  perfons  under  durefs,  406. 
of  the  ftatates  13  and  27  Eliz.  37a. 
What  conveyances  are  within  thefe  ftatutes,  373. 

conveyances  made  with  intent  to  defraud  creators  and 
pufchafer§,  id. 

Q.  whether  notice  of  a  preceding  conveyance  is  ma- 
terial, 375. 
vcluntary  conveyances,  id. 
^       conveyances  for  a  good  confiderhtion  only,  378. 
^     conveyances  with  a  power  of  revocation,  380. 
exception,  id. 

voluntary  conveyances  bind  the  party,  405. 
Q^  Whether  thefe  ftatutes  extend  to  ^opyboMsj  404. 

Who 
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How  deeds  are  avoided — cofit'mued. 

Who  are  deemed  pufchafers  under  the  27  Eliz,  IV.  382. 

purchafers  for  a  valuable  conCderation,  id. 

a  mortgagee  and  a  lefTee  at  a  rack  rent,  384. 
Erovifo  in  favour  of  conveyances  on  good  confidcration, 
388. 

fettlements  in  confideration  of  marriagei  id.. 

how  far  the  confideration  of  marriage  extends,  398. 

fettlement  by  a  widow  on  her  children,  404. 
Avoided  by  equity, 

when  obtained  by  fraud,  406. 

when  made  in  derogation  of  die  rights  of  marriage,  408. 

when  made  in  confideration  of  procuring  a  marriage^  id* 
Conftru£^ion,  general  rules,  415. 
words  fometimes  rejefted,  418,   > 
omitnons  fometimes  fupplied,  419. 
when  a  deed  cannot  operate  in  the  way  Intended  it  will 

be  allowed  to  operate  fome  other  way,  420. 
in  what  cafes  the  grantee  has  an  ele£tion  how  to  take,  423. 
when  averment  is  admitted,  id. 
where  a  deed  is  uncertain  it  will  have  no  effefl,  id. 
conftrudion  of  conveyances  to  ufes,  426* 
of  declarations  of  truft,  428. 
of  articles,  id. 
Con(lru£tion,  particular  fules, 
as  to  the  parties,  429. 
as  to  the  recital,  430. 
as  to  the  gram,  id. 
as  to  the  habendum,  431.. 

when  repugnant  to  the  premifes,  433. 

when  it  enlarges,  abridges,  or  explams  the  premifes, 

437- 
when  not  controlled  by  the  premifes,  436. 

words  of  limitation  and  purchafe,  437. 

when  the  word  bars  is  a  word  of  limitation,  473, 

when  a  word  of  purchafe,  48 1,  490. 

the  word  iffue  is  not  a  word  of  limitation,*  and  will  not 
create  an  eftate  tail,  442. 
what  words  create  an  eftate  in  fee,  439. 

the  word  htirs  is  in  general  neceflary,  440. 

cafes  in  which  the  word  heirs  is  not  neceflary,  441, 

V.  49»  5»>  ^74- 
what  words  create  an  eftate  tail,  IV.  442. 
the  word  heirs  is  neceflary,  id. 
a  limitation  to  A.  and  his  wife,  and  the  heirs  of  the 
body  of  if.  or  his  wife,  446. 

D  3  diftinftiuiT 
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Conflru^lion,  particular  rules. 

What  words  creates  an  eftatc  tail— ^tf/i/m««£. 

diftindlion  between  heirs  of  the  body,  and  heirs  9n^ 

body,  IV.  447. 
tStOi  of  a  limitation  to  the  heirs  of  the  body  of  A-% 

449. 
ufual  mode  of  limiting  eftates  tail,  451. 
What  words  create  an  eftate  for  life,  453. 
what  words  create  a  joint  tenancy,  454,  II,  498. 
what  words  create  a  tenancy  in  common,  IV*  4S5s  n« 

5  SO. 
what  words  create  crofs  remainders,  IV.  459. 
crofs  remainders  cannot  be  implied  in  a  deed,  461. 
crofs  remainders  may  be  implied  in  auticles,  464. 
what  words  create  a  condition,  467. 
application  of  the  rule  in  Sheliey^s  cafe,  470.   {See  Rote 
in  Shelley's  Cafe.)  * 
'  perpetuities,  491,  iS^^  Perpetuitieau 

DEFEAZANCE, 

diftinguiflied  from  a  covenant,  IV.  65- 

defcribed,  and  in  what  different  from  a  condition,  163* 

muft  be  in  iodtm  modo  with  the  deed  to  be  defeated,  x64« 

DEUVERY  OF  A  DEED,  IV.  28- 

DEMAND, 

force  of  this  word  in  a  releafe,  IV.  1444 

DEMANDANT  IN  A  RECOVERY,  V.  272. 
may  counterplead  the  voucher,  V.  339. 

DEMESNE  ANCIENT,  &^  Ancient  Demefne. 

DENIZATION, 

eficdis  of,  in  the  cafe  of  defcents,  III.  377. 
denizens  may  be  freeholders,  I.  ii. 
may  be  tenants  by  curtefy  in  refpcA  of  iflUe  had  after  de- 
nization, 114. 
are  Entitled  to  dower,  146. 

DEODANDS,  lU.  286, 

DEPUTY  OF  AN  OFFICE,  diftinguifhcd  from  aft  affignee, 
HI.  J  55. 

DESCENDANTS,  who  wIU  take  under  this  wo»d  in  a  devife, 
VI,  188, 

DESCENT, 
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UESCENT,  IIL  372. 

mode  of  computing  the  degrees  of  confanguinit]r»  373. 

who  may  be  an  heir,  374. 

mufl  be  legitimate,  id. 

muft  be  a  natural  bom  fubje£l,  375. 

a  title  may  be  derived  through  an  alien,  377. 

efflft  of  denization,  id. 

perfons  attainted  cannot  inherit,  378. 

effeft  of  attainder  and  corruption  of  blood,  id. 

corruption  or  blood  does  not  impede  the  deicent  of  eftates 

tail,  381.  . 

the  defcent  between  brothers  is  immediate,  id. 
inheritances  dcfcend  lineuHy,  382. 
nemp  ejl  hxres  viventisy  383. 

diftin^lion  between  an  heir  apnarent  and  prefumptive,  id. 
when  the  anceftor  muft  die  feifed,  id. 
a  defcent  may  be  defeated  by  the  birth  of  a  nearer  heir, 

386. 
exclufion  of  the  afcending  line,  387. 
preference  of  males,  389. 
the  eldeft  male  fucceeds,  id. 
females  fucceed  equsUy,  39 it 

Bight  of  reprefentation,  id. 

takes  place  in  cudomary  defcents,  475. 

and  in  defcents  of  copyholds,  481. 
Collateral  defcents,  393,  406. 
effe£k  of  iines  on  collateral  defcents,  V.  741. 
the  heir  muft  be  defcended  from  the  firft  purchafer,  II!,  393, 
Hctccnts  est  parte  paterna  l5f  matirna^  395. 

What  alters  ex  pMrte  defcents, 
a  feoffment,  396. 
a  renewal  of  a  leafe,  397* 
the  defcent  of  a  truft  and  a  legal  eftate,  the  one  ex  parte 

patemAj  the  other  ex  parte  materni^  399. 
a  devife  to  an  heir  at  law  in  fome  cafes,  401,  VT.  144. 
a  fcoffhient  to  the  ufe  of  the  feoffor,  or  vrithout  a  de- 
claration of  ufes  does  not  alter  the  defcent.  III.  401. 
a  fine  in  fome  cafes.  III.  402,  46S,  V.  295. 
and  alfo  a  recovery,  IIL  402,  468,  V.  47<S^^ 

Exclufion  of  the  half  blood.  III.  407. 
what  feifin  makes  a  ppfleflio  fratris,  408. 

To  what  eftates  the  do&rine  of  the  half  blood  applies, 
418,  465. 
truft  eftates,  I.  493,  III.  399.     * 
an  equity  of  redemption,  II.  J25« 

D  4  an 
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To  what  eftates  the  do£lrine  of  the  half  blood  applies, 

an  advowfon^   UK  418.-— what    feiila  ncccfl'ary,    IIL 
70,  418. 

tithes  impropriate,  III.  70,  418. 

rents,  id.— what  feifin  necefiary,  id. 

remainders  and  revernons,  where  an  zGt  of  ownerfhip 
has  been  exercifed,  467. 

lands  held  in  gavelkind^  476. 

copyholds,  479. 
in  what  manner  lifes  defcended  before  the  ftatute  of  ufes, 

I.  413. 
truft  eftates  defcend  in  the  fame  manner  as  legal  eftates, 

493,  III.  399. 
the  male  (locks  preferred,  III.  419. 
mode  of  tracing  an  heir  at  law,  420. 
obfervations  on  Blackftone,  424. 
of  an  equity  of  redemption,  II.  125. 
of  offices.  III.  142. 
of  dignities,  222,  244. 
Of  eftates  in  remainder  and  reycrfion, 

remainders  and  reverfions  defcend  to  the  heirs  of  the 
perfons  in  whom  they  firft  vefted,  461. 

no  exclufion  of  the  half  blood  takes  place,  465. 

unkfs  an  a£l  of  ownerftiip  be  exercifed,  which  operates 
as  a  feifin^  467. 

defcent  of  contingent  remainders^  II.  453. 
Of  eftates  tail, 

eftates  tail  defcend  to  the  half  blood.  III.  472* 

not  impeded  by  corruption  of  blood,  473. 

not  governed  by  the  maxims  /ejfina  facvt  JH^im^    or 
poffeffio  fratris^  id. 
in  Gavelkind,  475.  « 

excludes  the  hsdf  blood,  476. 

cannot  be  altered  by  any  limitation  of  the  parties,  477. 
in  Borough  Engliih,  476. 

cannot  be  altered  by  any  limitation  of  the  parties,  47  7« 
of  copyholds, 

fines  are  due  on  the  defcent  of  copyholds,  I.  34i« 

is  cithA  according  to  cuftom  or  to  law,  326,  III,  478. 

defcent  ex  parte  paterna  (sf  mattma^  III.  478* 

the  half  blood  excluded,  479. 

what  feifin  makes  ?l  poffefpa  fratrisy  id. 

tlie  pofleffion  of  a  leiTee  is  not  the  poffeffion  pf  the  copy- 
holder^ 481. 

Quftomary' 
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* 

Of  copyholds*— eo»/tm/f^. 

cuftomary  defcent  conftrued  ftri&iy,  482. 

by  what  evidence  cuftomary  defcent  muft  he  ptoredf 

diftinftion  between  defcftU  and  purcfu^e^  490. 

DESIRE,  Words  of, 

where  they  will  raife  4  truft  in  a  ^erifei  VI.  175^ 

DEVEST, 

etymology  of  the  word,  III-  370. 
meaning  of  the  word,  V.  210. 

devefting  of  remainders  limited  by  way  of  ttfe>  II.  ^jo. 
devefting  of  a  rent.  III.  346. 

no  eftate  which  is  not  devefted  caa  be  barred  by  a  fine  and 
nonclaim,  V.  2io,  ' 

DEVISE, 

origin  and  nature  of  devifes,  VI,  3. 
etymology  of  the  word  devife,  4. 
ftatutes  of  wills,  6. 

nature  of  a  devife  under  thefe  ftatutes,  7. 
diftinguiflied  from  a  teftament,  id. 
of  a  codicil,  8.  See  Codicil.  * 

transfers  the  freehold,  9. 
imports  a  conHderation,  id.  I.  456. 
need  not  be  proved  in  the  ecckiiaftical  court,  VI.  io» 
may  be  proved  in  chancery,  76. 

^  will  made  in  execution  of  a  power  retains  all  its  pro- 
perties, IV.  256. 
tlie  original  will  muft  be  produced  in  evidence,  VI.  ix. 
may  be  regiftered,  id.  .  > 

who  may  devife,  1 2. 
Who  are  difabled  from  deviling,  14. 

infants,  unlefs  by  fpecial  cuftom,  id. 

an  infant  may  devife  the.guagrdianfhip  of  his  childien, 
id. 

idiots  or  lunatics,  id.  . 

the  proof  ci  idiocy  or  lunacy  lies  with  the  heir^  Ij;. 

married  women,  id. 

a  woman  whofe  huft>and  is  baniflied  or  has  abjured  the 
realm,  may  devife,  id. 

a  removal  of  difabilities  does  not  eftabliib  a  willy  id. 
who  may  be  devifees^  &^  Devifce. 
What  may  be  devifed, 

cftates  in  fee  fimple^  19. 

tondidoiial 
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What  may  be  dcTifed — eontlnuid* 
conditional  and  bafe  fees»  VI.  19* 
eftates  for  Hves,  20. 
chattels  real,  id. 
a  ufe  was  devifable  before  the  flatute  of  afci|  1. 41^1 

id. 
•trail  eftates,  id. 

an  equity  of  redemption^  VL  20j  II.  126. 
mortgages,  VI.  21. 
advowlons,  id. 

nny  number  of  prefentations  may  be  devifed,  idt 
rents,  id. 

tithes  in  the  hands  of  laymen,  22* 
franchife^,  id. 
an  autbority,  id. 
contingent  eftates,  23,  IL  473. 
a  joint  tenancy  cannot  be  devifed,  VT.  27. 
lands  contradcd  for  are  devifable,  31. 
there  muft  be  exprefs  articles,  34. 
terms  for  years  acquired  after  the  execution  of  1  w 

pafsby  it,  35. 
a  reverCon,  465. 
a  rent  granted /^//r  autre  t>/>,  HI.  337. 

What  feifin  required  in  the  teftator, 
he  muft  be  feifed  at  the  time  of  making  Ae  wHl)  vl 

28. 
he  muft;«ontinue  feifed  until  his  death,  29* 
when  a  feifin  at  the  time  of  making  the  will  iJ  ^^^' 
.    .    -qittired^  .30* 

Circumftances  required  by  the  ftatute  of  frauds, 

Writing,  48*  . 

the  devife  muft  be  reduced  to  writing  before  the  do 

of  the  teftator,  id.  .jr 

the  will  may  be  written  at  different  times,  vAon^ 

ferent  iheets  of  paper,  49^ 

Signing^  49,  . 

if  the  teftator^s  name  be  written  by  himfelf  iaa^TP 

of  the  will,  it  is  fufficient,  50. 
Q^  whether  fealing  is  a  fufficient  figning,  "^  -    ijj 
the  want  of  figning  all  the  fheets  cannot  bciupF*^ 

a  declaration  of  a  teftator  before  witneflcs  that»pr 
was  his  will  held  equivalent  to  figuisgf  54* 
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Circuinflances  required  by  the  ftatute  of  frau^^ 
Atte(lation> 

where  a  teftator  owns  his  hand-writing  before  the  wit- 

neifes,  it  is  fuflScient,  VI,  52. 
an  atteftation  by  witnefTes  fetting  their  marks  is  good 

within  the  ftatute,  C4. 
wills  and  codicils  muft  be  feparately  attefted>  and  the 
atteftation  of  a  codicil  cannot  operate  as  the  attefta* 
tion  of  a  will,  54. 
the  witnefles  fhould  fee  the  whole,  57. 
the  witnefles  muft  atteft  in  the  prefence  of  the  teftator» 

60. 
the  atteftation  need  not  mention  that  the  witneiTes  fub- 
fcribed  in  the  prefence  of  the  teftator,  but  the  fafl; 
triable  by  jury,  62. 
the  witnefles  may  atteft  at  different  times,  64. 

is  who  may  be  witnefles,  66, 
a  perfon  cannot  empower  himfelf  to  give  lands  by  a 
will  not  duly  attefted,  69. 
Pubircation,  68. 
What  dcvifes  are  within  the  ftatute  of  fraudS], 

devifes  that  charge  lands  (except  codicils  in  fome  in* 

ftances),'7i. 
devifes  of  trufts,  72- 
devifes  of  mortgages,  equities  of  redemption,  money  to 

be  laid  out  in  land,  and  wills  made  abroad,  73. 
devifes  of  cuftomary  fri^eholds  where  there  is  not  a  cuf«* 

torn  of  furrcndering  them  to  the  ufe  of  ,a  will,  76. 
devifes  of  terms  for  years,  except  terms  attendant,  ave 

not  within  the  ftatute,  73. 
nor  devifes  of  copyJiolds,  74^ 
Bevocation,  78. 

a  fubfequent  will,  id,  < 

a  fubfequent  will  not  always  a  revocation,  8i. 
where  the  contents  of  a  fuofequent  will  are  unknown 

it  is  not  a  revocation,  id. 
although  a  fubfequent  will  be  void  from  the  incapacity 
of  me  devifor,  it  will  be  a  revocation,  88. 
a  codicil  is  fometimes  a  revocation,  id. 
two  wills  of  the  fame  date  arc  void,  id* 
^        a  declaration  in  waiting,  89* 

a  declaration  muft  be  attefted  by  three  witnefles,  id. 
the  witnefles  need  not  fubfcribe  in  the  prefence  of  the 

teftator,  id. 
inuft  be  figncd  by  the  teftator,  91. 

Cancelling 
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Cancelling, 

when  cancelling  is  a  revocation,  VI.  92. 
dke  will  muft  be  cancelled  iicfore  the  teftator,  or  b^ 
.  his  direction,  94. 

an  intention  to  cancel  is  fufHcient,  Id, 
an  obliteration  of  part  does  not  revoke  the  i^vholc,  96. 
where  there  are  duplicates^  cancelling  one  part,  revoJ^e> 
the  other,  xoo. 
Implied  revocations, 

marriage  and  birth  of  a  child,   101.  • 
marriage  ^nd  birth  of  a  pofthunious  child,    i©j. 
Q.  whether  marriage  alone  is  a  revocation,    105. 
marriage  is  a  revocation  of  a  woman's  will,   id. 
where  a  woman  ftirvives  her  huftanci,  maniage  is  only 

a  fufpenCon,  id, 
an  alteration  of  the  eftate,  105. 
an  alienation  to  aftranger,  106. 
an  intended  alienation,  ic8. 
an  alienation  to  the  ufe  of  the  devifor,  id. 
an  alicnatiQn  to  ftrengthen  a  devife  held  to  be  a  ievo« 

caticn,  no. 
a  fine,  id.  V.  205- 
a  common  recovery,  id.  V.  285. 
Modern  do£lrine  of  implied  revocations,  VI,  114. 
*  an  alteration  in  the  nature  of  the  eftate  is  a  rcv9- 

cation,  id. 
parol  evidence  cannot  be  admitted  a|;ainft  a  revoca-< 

tion,  iTp. 
a  fraudulent  conveyance,  or  an  alteration  in  the  qua** 

lity  of  the  citate,  is  not  a  revocation,  120. 
a  dcvife  of  an  equitable  eftate  not  revoked  by  9  fiik« 

fequent  acquifition  of  the  legal  eftate,  id» 
a  partition,  unlefs  it  extends  to  other  things,  is  no( 
revocation,  i2^. 
Partial  revocations, 

a  leafe  of  lands  devifed  is  a  partial  revocation,  124; 
a  mortgage  in  fee  is  only  a  revocation  pro  tantOf  125. 
and    alfo    a  conveyance    for  railing  money   to   pay 
debts,  id. 
Revocations  of  devifes  of  leafeholds,  id. 
a  furrender  and  renewal  is  a  revocation,  id. 
the  purchafe  of  a  reverfion  expe^nt  on  a  leaie  far 
lives  is  a  revocation  fro  tanto  of  a  devife  of  tbe 
leafe,  126. 

Kevocations 
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Revocations  of  devifes  of  copyholds^  VI.  127. 
Republication^   {29. 

nature  and  tihdt  of  republication!  id. 

a  re-exccution  is  a  re -publication,  id. 

in  what  cafes  a  codicil;^  is  a  re-publication,  130. 

when  it  is  duly  attelled^  and  is  annexed  or  refers  to  a 
will|  id. 

where  it  it  confined  to  lands  devifed  by  the  will,  it 
will  not  be  a  re- publication  fo  as  to  pa{s  after  pur- 
chafed  lands,  138. 
a  furrender  and  admittance  in  mod  cafes  isare-publlcation 

of  a  devife  of  copyholds,  127. 
«  furrender  ot  a  copyhold  to  (he  ufe  of  a  will  may  ope- 
rate as  a  re-pubKcationj  fo  as  to  pafs  the  furrendered 

copyhold,  139. 
when  a  re-publication  afFcds  lands  purchafed  between 

the  devife  and  tlie  re -publication,  14c. 
cancelling  a  fecoud  will  re-publiflies  a  former  uncan- 
celled will,  141. 
»  re-publication  after  the  death  of  a  devifee  in  tail  will 

not  give  any  eft-ate  to  the  iiTue  of  the  devifee^  i  ^^^ 
Devifes  of  copyiiolds, 

not  within  the  llatutcs  of  wills,  VI.  36)  74. 
.  copyholds  are  devifable  by  furrender  to  ufes^  36* 
a  furrender  by  a  feme  fole  becomes  fufpended  by  her 

coverture,  37. 
the  devifee  has  no  title  till  admittance,  38. 
the  devifee  muft  pay  the  accuftomed  fines,  L  343. 
the  furrender  only  aSe£bs  the  eftate  which.the  copyholder 

has  at  the'time  of  the  furr^der,  VI.«^8. 
a  furrender  to  the  ufe  of  a  will  il  not  defeated  by  a  fub- 

fequent  furrender  unlefs  there  is  an  admittance,  39* 
a  furrender  to  the  ufe  of  a  will  bars  an  intail,  40. 
an  equitable  intereil  is  devifable  without  furrender,  4T. 
an  equiuble  intail  barred  by  a  will  without  furrender, 

42. 
where  equity  will  fupply  a  furrender,  42,  44. 
a  draft  of  a  will  neither  fiened,  publiihed,  nor  attefted^ 

will  pafs  copyholds  which  have  been  furrendered,  75* 
a  devife  of  the  truft  of  a  copyhold  not  within  the  ftatute 

of  frauds,  76, 
where  the  furrender  requires  an  atteftation  the  will  muft 

be  attefled,  id. 
an  admittance  grounded  on  a  prior  furrend^  docs  not 

revoke  an  Intermediate  will,  127. 
"  ■    ■  a  furrendtt 
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Dcvifes  of  copyholds^^amtinuedi 

a  fuirender  to  the  ufe  of  a  will  may  operate  as  a  it- 
publication  of  a  former  will  ib  as  to  jrads  the  funtn. 
dered  copjhold,  VL  139. 
what  words  are  neceflary  to  pafs  copyholds.  aiS. 
•    application  of  the  rule  in  Shelley's  cafe,  343, 

Devifes  of  terms  for  years^ 

a  term  purchafed  after  the  execution  of  a  will  psifies  If 

■    it,  VI.  35. 

a  term  cannot  be  created  by  will  not  duly  executed,  73* 

a  term  attendant  only  pafTes  by  will  duly  executed,  id. 

a  general  devife  pafles  the  whole  eftate  of  the  dein&r) 
266. 

a  devife  to  a  perfon  and  the  heirs  of  his  bodj  is  a  dif- 
pofition  of  the  whole  term,  id. 

a  devife  over  after  a  devife  for  life  may  be  good  as  an 
executory  devife,  id. 

when  ^  devife  to  a  perfon  for  a  day,  &c.  ia  a  difpofiua 
of  the  whole  term*  id. 

application  of  the  rule  in  SheIIey*s  cafe,  344. 

executory  devife  of  a  term.  See  Devife-Executory. 

revocation  of  a  devife  of  a  term,  125. 
tSkCts  of  a  devife  in  barring  dower,    L  1791  ^^h  i^^ 

VI.  9. 
a  devife  not  a  bar  of  jointure,  T.  227. 
a   devife   fometimes    takea    in    fatisfa£lion  for  jointuiC) 

240. 
<^  whether  a  devife  can  operate  by  the  Statute  of  Ufes, 

.     442. 

no. ufe  refults  on  a  devife,  456. 

diftinftion  between  a  devife  to  a  perfon  in  truft  to  psj 
ever  the  rents  and  profits  to  another,  and  a  dcvilcin 
truft  to  permit  another  perfon  to  receive  the  rents  21M 
profits,  46a. 

devife  In  truft  for  a  married  woman,  46^. 
efFefks  of  a  devife  over  on  breach  of  condition,  U-  ^9. 
•    •    a  devife  of  lands  will  deftroy  contingent  ufcs,  57^. 
but  not  a  devife  of  portions  out  of  land,  376. 
a  devife  of  a  reverfion  expe£lant  on  an  eftate  tail  is  In^ 
dulent  as  againft  creditors,  462. 

a  devife  will  not  fever  a  joint  tenancy,  5^5. 
a  devife  bars  an  efcheat,  III.  495 . 
ftatute  of  fraudulisiit  devUes^  V.  205. 
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Devifes  which  are  roiel  at^initiof 

a  devife  to  an  heir  at  law,  III.  4ot9  VL  144, 
although  charged  with  d«bt8,  VI.  145. 
he  muft  be  fole  heir  to  make  the  devife  void,  I4($. 
a  difference  between  the  eilate  given  to  him,  and  that 
which  he  would  have  taken  by  defcent,  makes  the 
devife  good,  147. 
a  devife  to  the  heir  at  law  and  another  as.  tenants  iu 
common,  does  not  prevent  the  heir  from  taking  by 
defcetit,  148. 
a  devife  to  daughters  at  joint  tenants  makes  them  in 
by  tht  devife,  id. 
a  devife  to  charitable  ufes,  149. — ^Exceptions,  18. 
where  fraud  has  been  pra£ttfed  on  the  tcftator,  150. 
Devifes  which  become  void  by  matter  fubfequent, 
where  the  devifee  dies  before  the  devifor,  id. 
a  re-publication  after  the  death  of  a  devifee  in  tail  will  not 

give  any  eftate  to  the  iffuc  of  fuch  devifee,  155. 
4evifes  may  be  void  for  uncertainty^  id. 
JCharged  with  debts, 

a  cfevife  upon  truft  to  hold  lands  until  debts  are  paid, 

gives  but  a  chattel,  I.  61,  110,  142,  245. 
where  lands  devifed  for  payment  of  debts  will  be  applied 

todifcharge  a  mortgage,  IL  169. 
a  devife  to  executors  for  and  until  payment  of  4ebts  does 

not  prevent  the  veiling  of  the  freehold,  V.  285. 
dloes  not  make  an  heir  at  law  a  purchafer,  VI.  145. 
gives  an  eftate  in  fee  fimple,  255. 
what  words  make  lands  liable  to  debts,  429. 
origin  of  the  cuftom  of  deviling  lands  to  executors  for 
payment  of  debts,  435.   ' 
Conftru£lion, 
no  particular  form  necefTary,  156. 
a  perpetuity  cannot  be  created  by  will,  1^7.    ^ 
Conftru£lion  4ypres,  16 1. 
a  provifo  reftraining  alienation  is  void,  162. 
of  contradictory  devifes,  i^,  408. 
no  averment  allowed  to  explain  a  wiljl.unkfs  tjnere  is  an 

ambiguitas  latins^  165. 
"What  words  create  a  devift,  174.  ^ 

the  technical  words  are  <^  give  and  devifjp,'*  but  other 

words  will,  anfwer, .  1 75^  . 
a  mere  recital  is  not  a  devife,  id. 
where  words  of  advice .  or  deiire  create  a  truft  in  equity, 

il6.'  ,^   ' 

,•       dievifes  by  implication,  i8i; 

What 
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Conftrudion— <wi/mM«J. 
What  words  defcribe  the  dnrifees,  1831  &r  Derifee. 
Dcfcription  of  the  things  devifed, 
need  not  be  Riinute,  i88. 

where  a  technical  word  not  applicable  to  any  thing  the 
teftator  has  is  ufed,  it  will  be  allowed  to  ^kSe£t  Ac 
property  which  the  teftator  has,  189* 
a  miftake  in  the  defcription  of  a  place  will  not  invali^! 

date  ade?ife»  190. 
what  ^afs  by  the  words  laads,  tmementSj  and  henJktt- 
ments^  ipt, 
a  rererCon,  222* 

not  a  mortgage  where  there  are  other  things  to  whick 
the  words  may  apply,  231. 
what  pafs  by  the  word  ejlatii  192. 

when  it  is  confined  to  perfonalty  it  will  not  be  con- 

ftrued  to  extend  to  real  property,  193. 
efie£ls  of  this  word  in  giving  an  eftate  in  fee,  244. 
the  word  efiate  is  confidered  as  equivalent  to  die 
word  efiates^  unlefs  other  words  are  added^  249. 
efie61;  of  the  words  ieftanuntarj  eftate^  id. 
where  the  word  e/late\s  ufed  only  to  defcribe  a  local 
fituation,  it  wilLnot  pafs  a  fee^  250— but  only  an 
eftate  for  life,  320. 
"    what  pafs  by  the  words  all  my  rents ^  195. 
by  the  words  nuffuage  and  hottfei  id. 
by  the  words  all  I  am  worthy  \^* 
by  the  word  legacy^  197. 

by  the  words  remainder  and  rejtdui  of  all  my  efeBsy  id. 
by  the  word  tfftBsy  id. 

in  what  cafes  general  words  are  not  reftrained,  201. 
where  general  words  are  reftrained  to  freeholds,  205, 

2IO. 

when  general  words  are  confined  to  eftates  in  poficffion, 
227. 

general  words  fufficient  to  pafs  a  reverfion  may  be  re- 
ftrained by  fubfequent  ones,  id. 

when  general  words  will  pafs  mortgages  and  truft  eftatci^ 
229* 

what  words  will  pafs  copyholds,  VI.  218,    Sit  Denfet 
of  Copyholds. 

What  words  will  pafs  rererGons,  220. 
the  word  rejl^  id. 

xeyerflons  after  eftates  tail  pafs  by  the  words  «/7  «f 
lands  out  of  fettlementi  222* 

wheie 
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Conftruftion — continued* 

Defcription  of  the  things  deyKei--' continued. 

where  it  is  manifeit  that  a  teflator  does  not  intend  td 
devife  a  reverfion  by  general  words,  it  will  not  pafs» 
VI.  27,6. 
conftruGion  of  the  word  eJ/etiAere,  7,22' 
by  what  words  mortgages  and  eftates  of  truftecs  will 
pafs  in  a  devife,  229. 
conftruftion  of  the  words' «//  my  mortgages^  230. 
by  the  word«  lafids^  tenements ^  and  hereditaments ^  231. 
a  mortgage  will  pafs  by  general  words*  where  there  are 

no  other  lands  to  fatisfy  the  devife,  232. 
when   the  eftate  of  a  truftee  will  pa^   by  general 
words,  229. 
What  words  create  an  eftate  in  fee,    - 
the  word  heirs  not  neccffary,  237. 
words  and  expreffions  equivalent  to  the  word  heirSf  id. 
a  devife  to  a  man  and  his  qffigns  gives  an  eftate  for  life, 

diftirtftion  httvreen  fanguini  fuo  zndfiminifuOf  id, 
the  words  f reefy  to  be  enjoyed  held  to  pafs  a  fee,  238. 
a  devife  to  a  perfon  and  his  heirs,  and  if  he  die  without 

heirs,  remainder  overj  id. — unlcfs  the  remainder  be  to 
a  collateral  heir,  which  gives  the  dcvifee  an  eftate  tailj 

277. 
a  devife  to  a  perfon  to  give  and  fell,  239^ 
where  an  eftate  for  life  is  given  with  a  powcT  of  dlfpo- 

fing  of  the  inheritance,  the  devifee  takes  an  eftate  for 

life  only,  240. 
a  devife  of  all  a  perfon's  right,  title,  and  intereft,  id. 
cfFeft  of  an  introduftory  claufe,  243. 
cfFeft  of  the  word  ejlatey  244- 
cfFeft  of  the  words  all  the  rejl  and  refidue  ef  my  real  and 

perfenal  eflate^  25O. 
cflFeft  of  the  words  whatever  elfe  I  have  not  difpofed  of^ 

251. 
cflfeft  of  the  words  remainder  and  reverjion^  252. 
a  devife  on  condition  of  paying  a  grofs  fum  of  money, 

a  devife  charged  with  debts  and  legacies,  25^. 

a  devife  charged  with  an  annual  payment  for  ever,  258. 

a  devife  charged  with  an  atmual  payment  for  the  life  of 
another  perfon,  259— where  the  change  is  on  the 
rents  ana  profits,  the  devifee  takes  an  eftate  for  life 

only,  a64>*3i5- 

E  a  devifq; 
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What  words  create  an  cftate  in  fec^^eontmued, 

a  devife  to  truftees  for  purpofes  requiring  a  fee,  VI.  2^ 
a  devife  to  a  perfon  for  life,  with  a  fubfequent  denfe& 
his  heirs  in  fee»  gives  a  fee  to  the  firft  dcviiieei  26d. 

What  words  create  an  eftate  tail,  268. 

any  words  denoting  an  intention  to  give  an  eftate  tail,  ii 
the  word  ieiri  may  be  qualified  by  fubfcquent  wordsi  h 

as  to  give  an  eftate  tail,  270. 
a  devife  to  A.  and  his  heirs,  remainder  to  act 

tSeGt  of  the  words  ijhe  and  chUdren^  2S0. 

an  eftate  tail  may  ariTe  by  implication,  282. 

a  devife  generally  may  be  enlarged  into  an  eftate  ^ 

^84.  •       ' 

a  devife  for  life  may  be  enlarged  into  an  eftate  tail,  2W. 
a  devife  to  a  perfon  for  life,  with  a  fubfcquent  derifc  0 

the  heirs  of  his  body,  gives  him  an  eftate  taH,  296. 
a  devife  to  truftees  to  permit  A.  to  take  the  prsfisfr  ^» 

remainder  to  the  ufe  of  the  heirs  of  his  My,  wittafsvf 

to  jointure,  gives  A.  a  legal  eftate  tail,  325* 

Whaj  words  create  an  eftate  for  life, 
a  devife  to  a  mofi  and  his  afftgns,  23  7» 
a  devife  without  words  of  limitation,  305. 

altliough  charged  with  an  annuity  for  the  life  »  ^ 

dcvifee,  319. 
or  the  payment  of  a  fum  of  money  out  of  the  rou^ 
and  profits,  264,  315. 
an  exprefs  devife  of  an  eftate  for  life,  297. 

although  a  jJower  of  difpofal  be  given,  30I1  34®* 
the  word  eRate  when  defcriptive  of  local  fituation,  f^ 
the  word  hereditaments,  321. 
Application  of  the  rule  in  Shelley*s  cafe,  323,  S^Kuki" 

Shelley's  Cafe, 
what  words  create  a  joint  tenancy,  404,  4^3' 
what  words  create  a  tenancy  in  common,  408,  4^3' 
what  words  create  crofs  remainders,  414. 
crofs' remainders  cannot  be  implied  between  xnon  ttofl^ 

perfons,  id.— this  do£brine  qualified^  418. 
what  words  create  a  condition,  428. 
what  words  make  lands  liable  to  debts,  429* 
what  words  give  a  power  of  fale,  435.  ^       .    ^ 

whether  a  power  of   fale  is   caipablc  of  funrifOriniP) 
tranfmii&ble  to  executorf^  id. 
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Executory  dcvifes,  VI.  44.0. 

A  dcvifc  over  after  a  dcvife  in  fee  fimple,  441, 
although  the  firft  eftate  be  not  veiled,  443. 
no  devife  is  deemed  executory,  which  can  be  Aipported 

as  a  remainder,  444,  456. 
cannot  be  barred,  444. 
at  what  time  it  Ihould  veft,  445. 
a  devife  after  a  general  failure  of  ifTne  is  too  remote,  449* 
the  words  dying  without  leaving  ijfue^  reftrained  to  the 

death  of  the  perfon,  id. 
curtefy  attaches  on  the  firft  eftate,  and  is  not  defeated 

by  the  determination  of  it,  451. 
A  devife  of  a  freehold  to  commence  in  futuro,  454. 
devife  to  an  infant  in  vtntre  mstrisj  455. 
fometimes  fupported  as  a  remainder,  456. 
at  what  time  it  muft  veft,  459. 
a  devife  after  a  general  failure  of  ifliie  is  too  remote^ 
462.     Except, 

a  devife  of  a  revcrfion,  465. 

a  devife  in  default  of  iffue  of  the  devifor,  47^. 

a  devife  over  for  life,  on  failure  of  ilTue  of  tne  firft 
devifee,  474. 

or  where  an  eftate  tail  is  raifed  by  implication,  id, 
A  dcvifc  over  of  a  term  for  yearsy  after  a  previous  dif* 

pofition,  475. 
a  devife  over  of  a  term  after  a  devife  for  life,  was  for- 
'    merly  void,  id. — ^but  is  now  good,  2d6, 477 — as  alfo 

a  finailar  declaration  of  a  truft  of  a  term,  478-— -al- 

tliough  to  a  perfon  not  in  efTe,  or  not  afcertained,  id. 
although  the  firft  devifee  were  to  take  the  abfolutc 

property,  an  ulterior  devife  would  be  good^  479. 
cannot  lie  barred  by  the  devifee  for  life,  id« 
within  what  time  it  fhould  veft,  480. 
91  devife  over  after  a  general  failure  of  iflue,  is  void,  id» 

unlefs  the  failure  be  confined  to  a  life  or  lives  in  be- 
ing, 482. 
a  devife  over  after  a  general  failure  of  ifiue,  cannot  be 

fupported  as  a  remainder,  48  r. 
tht  words  dying  without  ijfue^  fometimes  reftrained  to 

the  death  of  a  perfon  in  efle,  489. 
no  diftin&ion  between  an  exprefs  eftate  tail,  and  on« 

given  by  implication,  495. 
no  diftin£lion  between  a  devife  for  life,  and  an  inde* 

finite  iievifej  497. 

%%  No 
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D£  VIS  E— r(?«/m/W. 

Executory  v.^ivifcs — cont'wued. 

A  devife  over  of  a  term  for  years,  after  t  previous  difpo* 
fition — continued. 
an  executory  devife  for  life  after  a  general  failure  of 

ifliie  to  a  perfon  in  effe,  is  good,  VL  497. 
executory  intcrcds  in  terms  for  years, 
are  devifablc,  521. 
afllgnable,'  522. 

and  tranfmifliblc  to  executors,  523. 
Where  one  limitation  is  executory,  aB  the  fubfeqneK 

ones  arc  fo  like  wife,  499. 
a  preceding  executory  limitation  may  be  uncertain  when 

a  fubfequent  one  is  certain,  501. 
a  preceding  executory  limitation,  is  not  a  condition pr^ 

cedent,  504. 
a  limitation  over  after  an  executory  devife  of  the  whole 

intcrefl  fometimes  good,  507. 
when  a  fubfequent  limitation  may  become  good,  ani 

when  not,  512.* 
a  limitation  which  was  originally  a  contingent  remainder, 

may  take  effeft  as  an  executory  devife,  513. 
diftinfiion  between  executory  devifes  per  verba  de prejaii 

2Ji<dL  per  verba  de futuroy  517. 
the  freehold  and  intermediate  profits  defcendin  the  mean 

time  to  the  heir  at  law,  519. 
a  devife  of  the  refidue  will  pafs  the  intermediatcprofits,  J20. 
'  '    executory  eftates  and  interefts  are  devifablc,  23, 5^^* 
equity  will  prevent  the  perfons  in  poflcffion  from  com- 
mitting wafte,  524. 
trufts  of  accumulation,  id.    See  AccumulatlorL 

Devifec, 

Who  may  be  devifees,  VI.  16. 
an  infant  in  ventre  matrisy  i4. 
a  married  woman— even  of  her  hufband,  17- 
aliens— Q.  for  whofe  benefit,  id. 
a  baflard  if  born,  id. 

corporations  and    perfons    uncertain  cannot  be  de* 
vifees,  id. 
What  words  fufficient  to  defcribe  a  devifec,  183- 
the  word  heir  fometimes  a  good  defcriptioni  1^4* 
the  word  (fue  a  good  defer iption,  i86. 
who  take  under  the  word  iffiie^  id. 
the  words  fons  cbildren^  icz.   187. 
who  take  under  the  word  defcendants^  x88* 

0>y 
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Devifec — continue  J* 

may  be  barred  by  fine  and  nonchim,  V.  167. 

may  maintain  an  cjeftment  againfl  the  heir,  VI.  9. 

has  the  freehold  without  entry,  id. 

is  enitled  to  aid  in  equity,  10. 

of  a  term  for  years  may,  with  the  confent  of  the  exe^ 

cutor,  maiotain  an  ejeftment,  20. 
of  a  copyhold,  mufl  be  admitted,  VI.  38. 

DIGNITIES,  III.  171. 

origin  of  parliaments,  172. 

what  were  the  firft  titles,  173. 

who  were  called  ^ares  curiay  id. 

Biihops  and  abbots  holding  per  baroniam,  were  obliged  to 

attend  parliament,  i8i. 
Names  and  titles  of  dignities,  175. 
title  of  baron,  id.    See  Baronies, 
title  of  earl,  182 — ^tlie  pofleflions  of  an  earl  were  called 

comitatusy  183. 
title  of  vifcount,  184. 
title  of  marquis,  id. 
title  of  duke,  id. 
by  tenure,  185. 
By  writ,  193. 

the  perfon  fummoncd  muft  fit,  J94.. 

the  proof  of  a  fitting  in  parliament  is  by  the  records  of 

parliament,  195. 
defcend  to  females,  198. 
may  be  limited  to  heirs  males,  206. 
of  writs  to  the  eldeft  fons  of  peers,  id. 
a  writ  to  the  eldeft  fon  of  a  peer  creates  an  hereditary  dig- 
nity, 207. 
^   •  a  writ  to  the  eldeft  fon  of  a  peer  by  his  father's  barony, 
gives  him  the  fame  eftate  which  his  father  had  ^n  that 
barony,  211. 

By  letters  patent^  215. 

when  they  commenced,  217. 

manner  of  conferring  them,  218. 

the  inheritance  muft  be  limited  by  apt  words,  id. 

are  complete  without  the  patentee's  taking  his  feat,  219. 
a  dignity  need  not  be  of  any  place,  id. 
dignities  by  marriage,  220. 
by  what  a£^s  a  woman,  noble  by  marriagei  forfeits  her 

dignity,  id. 
Q.  whether  a  dignity  may  be  refufed,  22 it 

£  3  Defcent 
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DIGNITIES— ^M/i'm^^. 

Defcent  of  a  dignity.  III.  222,  224. 

a  dignity  defcends  to  the  heir  general,  239. 

the  defcent  of  a  dignity  i<ot  affcded  by  pofiefllon)  2{]. 

a  dignity  by  writ  defcends  to  female&>  198. 

What  eftate  may  be  had  in  a  dignity^  222. 

a  qualified  fee,  id. 

an  eftate  far  life,  225. 

an  eftate  tail,  223. 

an  eftate  in  remainder,  225. 

but  not  an  eftate  for  years,  id. 

nor  an  eftate  by  the  curtefy,  227. 
not  alienable,  230. 

a  dignity  cannot  be  furrendered  to  the  king,  232. 
cannot  be  extinguiflied  by  fine,  or  any  other  convcpnce, 

233. 
inftance  of  a  peer  degraded  for  poverty,  234. 
a  dignity  not  extinguiflied  by  a  new  title,  235. 
an  earldom  does  not  attrafl:  a  barony,  236. 
forfeited  by  attainder,  238. 

the  attainder  of  any  anceftor  of  a  claimant  producci 
corruption  of  blood,  239.  .  , 

intailed  dignities  are  not  fubjeft  to  corruption  of  blood, 
240. 

nature  and  effefts  of  reftitution  of  blood,  241,  37^* 

Abeyance  of  a  dignity,  245, 

thi  king  may  terminate  an  abeyance,  249. 

efitiSk  of  a  writ  of  fummons  to  a  coheir,  253.         . 

an  abeyance  determines    when  there  is  but  one  ht  1 

the  attainder  of  one  of  two  coheirs  does  not  terminal 
an  abeyance,  260. 
not  within  the  ftatutes  of  limitation,  274. 

DISABILITIES,  See  Idiots,  Infants,  and  Married  Women, 
exceptions  in  the  ftatute  of  4  Hen.  7.  in  favour  of  p^ 

lying  under  difabilitics,  V.  1*9. 
cafe  of  a  perfon  dying  under  difabilitics  as  to  &nes,  i9i' 

DISCLAIMER, 

forfeiture  for,  L  23,  94,  366.  ,   j  nf  hii 

acceptance  of  rent  after  difckimer  bars  the  loro  (» 

writ,  23. 
by  implication,  95. 
avoidance  of  a  deed  by  difclaimer,  IV.  3^7* 

DiSCOJf' 
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DISCONTINUANCE  OF  AN  ESTATE  TAIL,    - 
defined,  11.  3^7. 

who  may  create  a  difcontinuance,  III.  542. 
by  alienation,  I.  45. 
What  conveyances  create  a  difcontinuancc,  HI.  542. 

a  feoffment  in  fome  cafes,  IV,  no,  Y»  233. 

but  not  a  grant,  IV,  113. 

nor  a  bargain  and  fale,  184,  194. 

a  leafe  in  fome  cafes,  1 19. 

but  not  a  covenant  to  fland  feifed,  194. 

nor  a  leafe  and  releafe,  202- 

a  fine  in  fome  cafes,  V.  130,  233. 

and  alfo  a  recovery,  233. 
what  lies  in  grant  cannot  be  difcontinued,  236. 

DISSEISIN, 

its  effe£ts  in  ancie:it  times,  I,  15. 

an  entry  before  a  leafe  begins  is  a  difleifin,  250. 

if  the  grantee  of  a  tenant  at  will  enters,  it  is  a  difTeifin, 
271. 

of  a  rent,  III.  346,  V,  214. 

by  feoffment,  IV.  108.. 

there  cannot  be  a£tual  diffeifin  of  an  incorporeal  heredita- 
ment, V.  214.  ' 

where  a  ftoffinent  to  make  a  tenant  to  the  praecipe  operates 
by  diffeifin,  308. 

arguments  of  Lord  Mansfield  on  the  nature  of  diffeifin, 
321. 

DISSEISOR, 

may  make  a  valid  affignment  of  dower,  I.  x5i« 

cannot  grant  a  copyhold,  316. 

is  a  good  tenant  of  the  precipe,  V.  283. 

DISSENTERS,   cannot  be    fined  for   rcfufing  offices,    IIL 
150. 

DISTRESS  FOR  RENT,   Jr^  Rents. 

DIVORCE,  its  effeds  upon  a  title  to  dower,  I.  139,  140. 

DOWER,  I.  127. 

unknown  to  the  Romans,  128. 

unknown  in  England   until  the   arrival  of    the  Saxons, 

129. 
unknown  to  the  Irifli  before  Henry  11.  id. 
unknown    to   the  Welch    before    the    ftatutc   of   Rut- 
land^  id. 
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DOWER — continued. 

defciibed  by  GlanviUc,  I.  13c. 
at  common  law,  131. 
by  cuitom,  132. 

by  cuftom  of  Gavelkind,  13a,  172. 
by  cuftom  of  Borough  Engliib;,  I33« 
ad  oftium  eccUJta^  133,   172. 
€x  ajfenfu  patris,  id. 
Je  la  plus  belief  134. 
is  a  rrior.U  right,  id. 
Ji-jquintes  to  dower, 
le^.il  murTKice,  136, 

how  the  ia£t  of  marriage  is  tried,  137. 
cffedbs  of  divorces,  139,  140. 
feifin  of  the  hufband  during  the  coverture,  140. 
what  feifia  gives  a  right  to  dowor,  142. 
what  feifin  of   lands  in  Gavelkind  gives  a  riglit 
dower,  T44. 
death  of  the  hufband,  145* 
who  are  entitled  to.  dower,  id. 
who  are  not  entitled  to  dower,  id. 
Of  what  a  woman  may  be  endowed,  147. 
an  eftate  in  fee  fimple,  21,  147. 
a  (hare  in  fee  in  the  navigation  of  the  Avon,  147*    . 
an  eflate  tail,  where  the  iflue  is  capable  qf  inhcriringii 

a  qualified  or  bafe  fee,  149^ 

a  reverfion  after  an  eftate  for  .years,  id. 

an  equity  of  redemption  of  a  mortgage  for  y«is>  ^i^ 

II.  13. 
lands  fequeftered,  I.  150. 

cftates  in  coparcenary  and  common,  id.  11.  54^»  5^^' 
copyholds,  I.  150,  328. 
incorporeal  hereditaments,  150. 
advowfons,  III.  8. 

in  which  cafe  fhe  may  prefent,  22* 
tithes  impropriate,  70. 
certain  oflices,   148. 
rents,'  399. 

lands  efcheated,  496.  ., 

an  equity  of  redemption  of  a  mortgage  foryctfS,u. 

139-  T      n 

in  what  cafe  a  woman  fhall  have  her.  cleft  Ion,  1. 1S°* 

Of  what  things  a  woman  cannot  be  endowed,  15  ^^ 

eflates  not  of  inheritance,  id. 

51  joint  tenancy,  152,11.^16,  ^^^ 
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JiOWER-^ontinued. 

Of  what  things  a  woman  cannot  be  endowed— ritf/»//»Wi 
^  wrongful  eftate,  I.  152. 
lands  auigned  in  dower^  id. 
a  caftle  or  fortrefs,  153. 
mortgages,  155,  499,  IL  139. 
a  ufe  or  truft,  J.  155,  406,  412,  495,  499. 
an  equity  of  redemption  of  a  mortgage  in  fee,  4^91  Il« 

?39-  ; 

a  perfonal  annuity,  III.  340. 

Ailigmnent  of  dower,  I.  159. 
neceffity  of  an  alpgnment,  id. 
who  may  aflign  dower,  j  60. 
how  dower  is  to  be  alFigned,  161  • 
aflignment  againft  common  right,  163. 
affignment  by  metes  ^nd  bounds  mofl  beneficial,  164^ 
what  may  be  afligned,  id. 

when  a  widow  is  entitled  to  a  new  aflignment,  id, 
the  aflignment  muft  bo  abfolute,  id. 
remedies  againft  an  improper  aflignment,  J65. 
efFeft  of  aflignment,  166. 
warranty  implied  in  an  aflignment,  167. 

writ  of  admeafurement,  168. 

actions  fqr  recovering  dower,  167. 

what  damages  are  allowed,  168,  179. 

where  the  parol  will  be  allowed  to  demur  on  account  of 
the  infancy  of  the  heir,  V.  225. 

what  is  a  fuificient  demand  of  dower,  I.  169. 

demandable  of  the  heir,  although  under  age,  id.  V.  225. 

may  be  obtained  in  chancery,  I.  1 7 1 . 

•the  aflignment  of  a  term  attendant  will  proteft  a  pur- 
chafer  againft  dower,  516,  534 — but  not  the  heir  sf, 
law,  531.  ' 

implied  condition  annexed  to  dower,  IL  3, 

"What  is  a  bar  of  dower,  I.  164,  165. 
attainder,  of  the  huft^and,  171. 
attainder  of  the  wife,  173, 
adultery,  unlefs  there  be  a  reconciliation,  174. 
adultery,  although  the  huft)and  confent  to  it,  175, 
detinue  of  charters,  178. 
a  fine,  179,  V.  156. 
bargain  and  fale  in  London,  I.  179. 
a  common  recovery,  175^,  V.  458. 
a  jointure,  L  179. 
a  devifc  not  a  bar  of  dower,  179,  18  2,  VI.  9. 

a  dcvift 
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l>OWEK—ccntinueJ. 

What  is  bar  of  dower — continued. 

a  devife  in  bar  of  dower  will  give  the  widow  her  Ac&ioOf 

I.  180. 
a  devife  fometimes  confidered  as  a  fatis£a£lion  for  dowcr^ 

185. 
a  bequeft  of  the  refidue  of  perfonal  property  not  a  bar 

of  dower,  193. 

Dowrefs, 

nature  of  her  eftate»  L  156. 
quarantine,  160. 
holds  of  the  heir  by  fealty,  1^5. 
entitled  to  emblements,  id. 
reftrained  fiom  alienation,  157. 

forfeits  her  eflate  by  alienation,  feofiment,  fine^  war- 
ranty, or  recovery,  id. 
reftrained  from  wade,  id. 

Q.  whether  protc&ed  from  aftions  for  accidental  fire,  id. 
not  fubje£^  to  her  hufband's  incumbrances,  id. 
protedied  from   diftrefs  for  debts  due  to   the  crown, 

158- 
of  a  third  of  a  manor — ^has  a  manor,  299. 

may  grant  copyholds  in  reverfion,  315. 

by  cuftom,  fometimes  liable  to  a  fine,  342. 

her  warranty  is  void,  IV.  62. 

what  leafes  (he  may  make,  128. 

cannot  bar  her  eftate  by  fine  or  recovery,  V.  399,  503. 

DUKE,  title  of,  IH.  184. 

#  ■ 

DUR^S,  ground  for  avoiding  a  deed,  IV.  4o5. 

DURHAM,  Court  of, 

fines  may  be  levied  in  it,  V.  61. 
Tecoveries  may  be  fufiered  in  it,  380. 


E. 

EARL,  title  of,  IH.  173,  182. 

EARLDOM,  does  not  attradi  a  barony,  III.  236. 

EASEMENTS  may  be  held  by  prefcription,  HI.  530. 

ECCLS 
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ECCLESIASTICS  feifed,  lure  eccUJU. 

may  make  leafes  for  tnree  lives,  or  21  years,  IV.  I20. 
may  be'  barred  during  their  own  lives  by  fine  and  non-claim, 

V.  188,  210. 
cannot  levy  fines,  97. 
cannot  fuffer  recoveries,  410. 

ECCLESIASTICAL  CORPORATIONS,  Bee  Corporations. 

ECCLESIASTICAL  COURTS, 

take  cognizance  of  the  legality  of  marriage,  L  137. 
devifes  of  land  need  not  be  proved  in  tliem,  VI.  10. 

EFFECTS,  conftruflion  of  this  word  in  a  devife,  VI.  197. 

EJECTMENT, 

cannot  be  maintained  by  a  tenant  for  years  before  entry^ 

I.  248. 

will  not  lie  for  dower  of  a  copyhold,  330. 

pofTefTion  under  a  ftatute  rouit  be  obtained  by  eje£lment, 

II.  t^. 

what  bars  an  eje£bment  under  a  flatute,  id. 

where  the  pofleffion  of  a  term  enables  a  fulfne  mortgagee 

to  maintain  an  eje£^ment,  229. 
when  barred  by  an  outdanding  legal  eltate,  233,  I.  503* 

506. 
for  non-payment  of  rent.  III.  333. 
barred  by  the  ftatute  of  limitations,  542. 
not  fufiicient  to  avoid  a  fine,  V.  239. 
a  recovery  may  be  falfified  in  ejedlment,  512. 
may  be  maintained  by  a  devifee  againft  an  heir,  VT.  .9. 
may  be  maintained  by  the  devifee  of  a  term  for  years  with 

the  afient  of  the  executor,  20. 

ELECTIONS, 

copyholders  cannot  vote  at  them,  I.  336. 

a  ceftuiqie  truft  in  pofleffion  may  vote,  493. 

a  mortgagor  in  pofleffion  may  vote,  II.  no. 

a  mortgagee,  feven  years  in  pofleffion,  may  votCi  I24« 

ELEGIT,  See  Eftate  by  Statute  Merchant,  &c. 

ELOPEMENT,  See  Adultery. 

EMBLEMENTS, 

meaning  of  the  word,  I.  87,  88. 

when  a  tenant  for  life  is  entitled  to  emblements,  id* 

the  parochial  clergy  entitled  to  emblements,  88t 

a  dowrefs  entitled  to  emblenMOts,  1^6^ 

but  not  a  jointrefs,  209. 

10 
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EMBLEMFNTS— tf<?w^wj^rf. 

in  what  cafe  a  leffee  for  years  is  entitled  to  einblcmcst% 

a  tenant  at  will  entitled  to  embleqientSj  272. 
incident  to  freebcnch,  330. 

ENDOWMhJ^T,  of  titlies.  III.  6S. 

ENtRANCHISIilMENT  OF  COPYHOLDS,  See  Copyholds. 

ENLARGEMENT, 

condition  for  enlargement  of  an  eftate,  IL  4,  312,  gij-^ 
a  releafe  may  operate  by  enlargement,  IV.  147,    150. 

ENTRY, 

generally  neceflVry  to  create  a  feifin  in  deed,    I.  1 2,  IlL 
409. 

an  heir  need  not  enter  on  a  lefTee  for  years,  L  13. 

ncccflary  to  avoid  the  alienation  of  a  tenant  in  taij^  45. 

an  ellr.te  by  the  curtcfy  is  complete  without  entry,    1 24. 

ncccfTary  to  compL^te  an  eilate  for  years  at  conxiaon  law, 
L  247,  IV.  115. 
but  not  under  the  ftatute  of  ufes,  L  248. 

an  eftate  for  years  to  commence  in  futuro  may  be  afEgned 
before  entry,  249. 

an  eftate  for  years  cannot  be  merged  before  entry,  265. 

the  only  mode  of  taking  advantage  of  a  breach  of  condi- 
tion is  by  entry  or  claim,  IL  49. 

an  eftate  by  ftatute  merchant,  &c.  muft  be  executed  by 
entry,  68. 

a  mortgagee  of  a  leafe  not  fubjeft  to  the  covenants  until 
entry,   114. 

when  neceffary  to  fupport  contingent  ufes,  328,  348. 

an  exchange  at  common  law  not  good  without  entry,  IV% 

139- 
a  devife  transfers  the  freehold  without  entry,  VI.  9, 

muft  be  made  with  a  legal  intention,  L  13. 

inuft  be  made  in  every  county,  id.  III.  409. 

the  entry  of  a  ftranger  is  an  abatement,  I.  14. 

of  a  younger  brother  not  an  abatement,  15, 

entry  and  oufter  is  a  diiTeifin,  id. 

a  tenant  in  tail  may  alienate,  fo  as  to  take  away  the  entry 

of  the  iffue,  45.  . 

a  leflee  may  maintain  an  aftion  againft  his  leflbr  for  entry 

on  the  land  demifed,  64. 
the  entry  of  a  leflee  for  years  before  his  leafe  commences 

is  ^  diileiiini  250-^e^ception^  251* 

a  chofa 


INDEX. 

a  chofe  in  entry  not  affignable,  II.  6,  See  Chofe  in  AAion^ 
Entry,  or  Re-entry. 

for  breach  of  condition,  49,  See  Condition. 

when  an  eflate  by  elegit  is  determinable  by  entry,  77. 

a  right  of  entry  will  fupport  a  freehold  contingent  remain- 
der, 326,  338. 

the  death  of  a  joint  tenant  for  years  before  entry,  does  not 
deftroy  a  right  of  furvivorlhip,  504. 

the  entry  of  one^joint  tenant  is  the  entry  of  all,  J17. 

the  entry  of  one  coparcener  is  the  entry  of  all,  539. 

what  takes  away  the  entry  ot  a  coparcener,  id. 

when  the  entry  of  one  tenant  in  common  is  the  entry  of 
all,  552. 

claufe  of  entry  for  nen-paymcnt  of  rent.  III.  331.  . 

right  of  entry  by  way  of  ufe,  332. 

the  entry  of  a  mother  gives  fcifin  to  her  child,  4I7. 

the  entry  of  the  guardian  of  a  copyholder  gives  feifin, 
480. 

a  right  of  entry  reftraincd  by  the  ftatutes  of  limitation, 

S42. 
what  entry  neceflary  to  prcferve  a  right,  550. 

excufed,  where  it  would  be  Jittended  with  danger,  IV.  105. 

when  taken  away  by  a  fine  at  common  law,  V.  120. 

a  title  of  entry  for  a  condition  broken,  barred  by  fine  and 

non-claim,  t68. 

to  avoid  a  fine,  133,    See  Fine. 

writ  of  entry  to  fuffer  a  recovery.  See  Recovery. 

entry  and  plea  to  falfify  a  recovery,  51a. 

EQUITABLE  RECOVERY,  459,   See  Recovery  of  a  Truft 
Eftate. 

EQUTTT, 

will  reftrain  a  tenant  for  life  without  impeachment  for  wafte^ 

fro;n  committing  malicious  wade,  I.  80,  loi. 
will  affift  a  widow  in  recovering  dower,  171. 
will  not  affift  a  perfon  who  has  been  divorced  in  recovering 

dower,  139. 
will  relieve  againft  a  partial  or  fraudulent  aflignment  of 

dower,  166. 
will  proteft  ajointrefs,  218,   Jr^  Jointure, 
will  reftrain  a  tenant  for  years,  without  impeachment  of 

wafte,  from  committing  immoderate  wafte  towards  the 

clofe  of  his  term,  258. 
will  relieve  agamft  the  merger  of  a  term  for  years,  266. 

,.,  .  jurifdidioa 
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EQUITY— <»«/i/w/rf. 

Jurifdi£kion  of  equity  over  copyholds,  I.  31 1, 
will  not  rcftrain  a  copyholder  from  wade,  32(J. 
confiders  an  agreement  to  convey  as  a  bar  of  freebencdj 

334- 
will  relieve  againft  a 'forfeiture,  311,  380 — ^but  not  unkfi 

there  is  a  ground  for  equity,  382. 

will  relieve  againft  an  excriBve  fine,  311,  381. 

will  not  interpofe  in  the  c.ife  of  heriots,  3S4. 

will  compel  a  lord  of  a  manor  to  admit  a  codyholder, 

31 1 J  V.  545. 

where  it  will  fupply  the  want  or  defcd  of  a  furrender  in 
a  conveyance,  566. 

where  it  will  fupply  a  furrender  to  the  ufc  of  a  will,  VL 
4a— and  where  not,  44. 
jurifdi£lion  which  it  afTumes  over  ufcs,  I.  395. 
rules  by  which  ufes  are  governed  in  equity,  408. 
lupports  trufts,  458. 
ivhen  it  will  relieve  againft  a  forfeiture  for  breach  of  con* 

dition,  IL  46 — ^where  it  cannot  relieve,  it  will  decree  a 

rc-conveyance,  49. 
Interference  of,  in  refpeft  to  mortgages,  83. 
interference  of,  in  refpe£t  to  truftecs  to  prefer\'c  contingent 

remainders,     See  Remainder, 
joint- tenancy  not  favoured' in  equity,  505- 
partltion  in  equity  of  eftates  held  in  joint-tcnanc j,  copar- 

cenary,  and  common,  534,  547,  563. 
will  decree  an  advowfon  in  grofs  to  be  fold  for  payment  of 

debts,  III.  13. 
interpofes  to  prevent  the  illegal  fale  of  offices,  164. 
will  affift  a  perfon  in  recovering  a  rent,  333. 
where  it  adopts  the  ftatutes  of  limitation,  564. 
will  affift  an  affignee  in  obtaining  tlie  benefit  of  covcnantSf 

IV.  75. 

when  it  will  prefumc  or  fupply  the  want  of  livery  of  fcifin, 

xo6. 
proteds  the  affignment  of  a  chofe  in  a£tion,  163,   170. 
Wh^te  it  will  allow  a  remedy  to  exceed  the  penalty  of  a 

bond,  II.  78,  IV.  169. 
interferes  in  the  cafe  of  declarations  of  ufes  by  infants,  Itt- 

naticks,  or  idiots,  226. 
when  it    will  fupply  a  defedive  execution  of  a  power, 

324- 
will  not  fupply  a  non-execution  of  a  power,  330. 

how  it  conftruea  the  regifter  a^ts  with  re4>e6l  to  mort* 

gages,  349. 

wiD 
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will  fet  afidc  a  deed  obtained  by  fraud,  IV.  406* 

will  fet  afidc  a  deed  made  in  derogation  of  the  rights  of 

marriage,  408. 
will  redify  a  marriage  fettlement  made  in  purfuance  of 

articles;  when,  contrary  to  intent,  a  hufband  is  made  te* 

nant  in  tail,  485* 
difcourages  perpetuities,  491* 
will  relieve  againft  a  private  aft  of  parliament,  544. 
interference  of,  with  regard  to  fines  and  recoveries,   Set 

thefe  Articles, 
will  compel  an  heir  at  law  to  produce  title  deeds  in  favour 

of  a  devifee,  VI.  10. 
will  fuppoft  a  devife  of  lands  contracted  for,  31. 
adopts  the  rule  in  SheUey's  cafe,  in  conflruing  devifes  of 

trufts,  335. 
where  it  direfts  a  conveyance  under  a  will,  it  fometimes 

departs  from  the  rule  in  Shelley's  cafe,  343,  369. 
will,  in  tlie  cafe  of  executory  devifes,  prevent  the  perfon  in 

pofleffion  from  committing  wafte,  524. 
will  fupport  a  truft  of  accumulation,  pr$  UntOy  ^g6. 

EQUITY  OF  REDEMPTION,  5.?^  Mortgage. 

ERAZURE,  when  an  avoidatice  of  a  deed,  IV.  368. 

ERROR, 

writ  of,  to  avoid  a  fine,  V.  221,   See  Fine, 
when  errors  in  a  fine  will  be  amended,  109,    &^Finc. 
writ  of,  to  reverfe  a  recovery,  504,    See  Recovery, 
what  may  be  afligned  for  error  in  a  recovery,  51Q. 

ESCHEAT,  III.  490. 

where  a  writ  of  efcheat  lies,  491. 

for  default  of  heirs,  492. 

from  corruption  of  blood,  id. 

there  can  be  no  efcheat  where  there  is  a  teftant,  493* 

how  barred,  494. 

by  acceptance  of  rent,  id. 

by  alienation,  495. 

fometimes  by  a  devife,  id. 
to  whom  lands  will  efcheat,  495* 
Lord  by  efcheat,  id. 

fubjedk  to  incumbrances,  id. 

was  not  bound  to  execute  a  ufe  before  tfa6  (tatiites  of 
ufes,  497,  I.  406. 

Q^  whether  fubjed  to  a  truft.  III.  497,  I.  550,  492* 

may  diftrain  for  rent^  III.  498, 

cannot 
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tSCllEAT—conlifwed. 

Lord  by  Efcheat — continued* 

cannot  enter  for  breach  of  a  condition^  II.  51^  IIL  498* 
entitled  to  a  term  attendant^  III.  498* 
entitled  to  all  charters;  499. 

not  within  the  flatute  32  Hen.  8.  c«  34,  refpeAing  co** 
venants,  IV.  74. 
What  things  efcheat, 

all  lands  and  tenements  held  ia  focage.  III.  499* 

copyholds,  id. 

not  lands  in  Gavelkind,  id. 

no  real  property,  but  wha^  lies  in  tenure^  id. 

not  truft  eftates,  500,  I.  502. 

a  ufe  before  the  ftatute  of  ufes  did  not  efcheat,  I.  412^ 

ni.  500. 

Q^as  to  an  equity  of  redemption.  III.  521. 
money  to  bt  laid  out  in  land  does  not  efcheat,  52a. 
Of  the  office  of  efcheator,  id. 

ESCROW,  IV.  29. 

ESTATE, 

in  land,  I.  6. 

of  freeholds,  7,   J^^  Freeholds. 
of  inheritance,  17. 
tenant-right  eftates,  350. 
privity  between  leflbrs  and  lefiees,  IV.  73. 
'  what  pafl[es  by  the  word  e/late  in  a  devife,  VI.  192,   Sei 
Devife. 

ESTATE  IN  FEE  SIMPLE,  I.  i,  17. 
meaning  of  the  vrordfee,  i*j* 
conditional  fees,  25. 

when  introduced,  27. 

how  conftrued,  28. 

how  a  conditional  fee  in  a  copyhold  may  be  barted,  V^ 

585- 
Qualified,  or  bafe  fees,  I  C3,  46. 

privileges  annexed  to  them,  24. 

iubjeft  to  dower,  149. 

no  reveifion  exifts  after  a  grant  of  a  qualified  feCi  11* 

455- 
a  qualified  fee  may  be  had  in  a  dignity.  III.  222* 

and  acquired  in  a  rent  by  recovery,  335. 
the  nlitnee  6f  a  tenant  in  tail  has  a  qualified  feCi  L  46* 
are  d(  yifable,  VI.  20. 
abeyance  of  the  fee.  I.  io» 

It 
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£StATE  IN  FEE  SIMPLE— continued. 
is  the  entire  property,  I.  i8. 
incidents  to  this  eftatc,  20. 

all  other  eftates  merge  in  it,  id. 

is  alienable,  notwithftanding  any  pfovifoi  id.  IV.  4p2; 

defcends  to  heirs  general,  I.  at. 

fubje£t  to  curtefy,  21,  ii6» 

and  dower,  21,  147. 

liable  to  ipecialty  debts,  21. 

but  not  to  fimple  contra£^  debts,  22; 

forfeitable  for  treafon  and  felony,  id. 

and  for  difclaimer,  23. 
what  conditions  may  be  annexed  to  this  eftate^   See  Con-^ 

ditions. 
no  remainder  can  be  limited  after  a  grant  of  the  feo,  28 1« 
feVeral  contingent  eftates  in  fee  may  be  limited  by  way  of 

fubftituties,  id. 
may  be  had  in  an  advowfon,  in  which  cafe  the  tenant  may 

ptefent.  III.  8,  21. 
may  be  had  in  tithes  impropriate,  70. 
in  certain  offices,  142. 
in  a  rent,  335. 

how  far  barred  by  fine,  V.  49,  51. 
wtH  paik  by  fine  fur  cencefit,  |2. 
by  what  words  it  pafies  in  a  recovery,  274. 
the  tenant  cannot  by  a  recovery  bar  collateral  conditions, 

executory  eftates,  &c«  471. — ^iior  alter  the  nature  of  th« 

defcent,  484. 
is  devifable,  VI.  9. 
a  limitation.over  after  a  devife  of  a  fee  fimple,  may  be  go^d 

as  an  executory  devife^  V.  443. 

ESTATE  TAIL, 
origin  of,  I.  1$. 
Statute  de  Donis,  19. 

conftru£lion  of,  30,  42. 

does  not  afied  perfonatty,  35;. 

binds  the  king,  49* 

how  far  it  affe^s  copyholds,  3384 

extends  to  advowfons,  lIL  8. 

to  what  offices  it  extends,  148. 

extends  to  dignities,  223. 

to  Tents,  335. 

as  to  warranty,  IV.  56* 

defcribed,  I.  31. 

general  and  fpecial  tail,  id. 

B  giftf' 
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ESTATE  TAlL—coniimaJ. 

gifts  in  frank  marriage,  L  32.  ^ 
eftate  in  tail,  male  and  female,  id. 
Bow  created,.  I.  33,  IV.  1 1  !• 
''  fubjca  to  dower,  I,  3^,  148. 
and  to  cortefy,  j8,  1 1 7,.  I  zo# 
not  fubjeff  to  mergci,  j8. 
the  donee  claims  by  purchafe,  42*  . 

may  be  difcontinued,  45,  IL  327,  HI.  370,  toIJifo»- 

rinuance. 
fiAjcOt  to  the  bankrupt  laws,.  50. 
forfeiteble  for  trcafon^  51.  . 

but  not  for  felony  longer  than  for  the  Hfc  rf  tcnart  in  tailr 

the  fodEcituTC  of  an  eSsrte  tail  does  not  dccafion  aflj  cor- 
rupfuon  of  blood,  52,.  IH.  239,  38-I,  473. 

Modes  of  barring  eftates  tail,  1.  52- 

\carranty  as  well  lineal  as  collateral,  I.  531 IV.  jfc 
fine  I.  54,    See  Fines. 

recovery,  38,  54j  "•  ?f  309»  IV.  492^    See  Rtcowy- 
spppointment  to  a  charitable  ufc,  "h  57. 

private  a£b,  IV.  52.  •    jl.  f 

the  power  of  barrfng  an'intail  cannot  be  reftrancd  by  aaf 

provifo,  r.  56,  II.  9,  3C^9,  IV.  4p2,  V.  4J3« 
Q.  whether  a  bond  from  a  donee  in.  tail  nottofuiw 

recovery,  is  good,  11.  ic.  . 

^  how  the  intail  of  a  copyhold  may  be  barred,  &f  A" 

ation  by  Cuftom.  . 

how  the  iiitail  of  money  to  be  laid  out  in  tows  waj  vr 

barred,  I.  57. 
how  the  intail  of  a  truft  may  be  barred,-  493- 
a  ccftuique  truft  in  tail  may  call  on  the  tiuft«e  lof 

conveyance,  and  then  fuffer  a  recovery,  540*       , 
Lew  the  intail  of  a  cuftomary.  freehold  may  be  M««°' 

V.  C77»  L« 

the  forms  required  by  law  for  barring  intails^rCaon 
difpcnfed  ^^^th  by  equity,  I.  44^ 
limited  as  a  jointure  cannot  be  barred,  $6,  209*         ^ 
granted  by  the  crown  as  a  reward  for  fervices  caip 

barred,  56,  IV.  506. 
no  ufe  refults  on  the  grant  of  an  eftate  tail,  !•  45+  ^ 
conditions  which  may  be  annexed  to  this  cftatei  »^ 

diticns.  .  ^ 

a  bond  from  the  doncc  not   to  conuait  vatt^i* 


i  1^  o  £  ±; 


TkXL'^continued.  - 

may  be  extended  by  elegk  during  the  fife  0^ .  fht  tcfoaxit 
>ih  taili  IL  71. 

bbund  by  a  decree  df  loreclofure,  2(52. 
a  donee  in  tail  is    not  ^'ithin   the  ftattttc^   32  Hen.  8» 
.  c.  34,  53. 
llefcent  of.  III.  472-3- 

|>y  what  words  created  iii  a  dcect,  IV.  4429  Sei  Deed, 
by  what  words  created  in  a  devife,  VI.  ^68>   (Snf  Sv*vife« 
The  iflue  in  tail, 

Hot  l)ound  by  the  aft  6i  his  smceftor^  I.  4a«-«iiideff  lif 

confitms  it,  44. 
thATtkS  per  f^rmarH  doni,  43^ 
.  may  avoid  his  ancellors  adi  by  entry,  46, 
not  fubje£t  to  iricumbrahces,  4'^« 
bound  to  pay  debts  due  to  the  kin?,  49. 
a  grant  of  a  tent  charge  by  a  tenant  in  tail  to  a  peribtl 
having  a  prior   right,    in  confidefraiion  of  a  rcleafcj 
held  to  bind  tlieiiViie,  54.  • 
Tenant  iii  tailj  intercft  and  power  of, 
ivho  niay  be  one,  36. 
6olds  of  the  donot  or  reverfioncr^  id. 
with  remainder  in  fee,  holds  of  the  chie*"  lofd^  id« 
not  bound  to  pay  off  incumbrances,  39. 
t)Ound  in  forae  cafes  to  pay  intcreft,  id.  tl,  ,l$4-f « 
has  a  right  to  the  title  deeds j  L  40. 
taay  commit  wafte,  37.  « 

6an  alien  for  his  own  life  only,  41. 
tannot  bind  hi^  ifTue^  the  remainder  me%  or  I'evetfioAeill 

by  any  contra^t^  41,  4a. 
rtitenation  by,  is  not  void  but  only  voidable,  and  fofnetinlei 

creates  a  difcontinuance,  45,    ^e  Difcontinuance. 
the  alienee  of  a  tenant  iti  tail  has  a  bafe  fee,  46. 
^ahiiot  create  an  eitate  to  commence  after  his  death,  47 

—Exception,  48. 
ihay  rtiake  leafes,  50,  IV.  11  pi 

i^nnot  deftroy  the  cuftomof  granting  copyhof^s,  !•  3a j] 
"What  ufe  refults  t6  him  on  fuffering  a  rsocrirery,  4514 
"What  may  be  intailed,  I.  34. 
teneiiients  of  all  forts,  id. 
(2-  as  to  ccyyhoWs,  ^4,  355^. 
inbney  directed  to  be  laid  out  in  bnd^  34^ 
trufts,  34,  493, 
iifes,  424. 
ttA  «^ky  .0f  f«daRf»ti0ii»  II.  11^4 
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ESTATE  TAJL^^ontinuei. 

What  mar  be  intsSXtA^cwttnuei. 
advowions.  III.  8-^  which  cafe  the  teoint  maj  pr^ 

(fent,  II. 
certain  offices,  147. 
tithes  impropriate^  70. 
dignities,  223. 
rents,  235. 

eftates  for  life  cannot  be  iiitailed,  I.  90. 
nor  eftates  for  years,  259. 

ESTATE  FOR  LIFE,  I.  59. 

how  created,  60. 

may  determine  before  the  death  of  the  tenant,  6i« 

not  comprehended  in  the  ftatute  ^uia  Emptores^  62* 

held  by  fealty,  id. 

merges  in  the  inheritance,  8q. 

merges  an  eftate  pur  outer  vU,  id. 

cannot  be  intailed,  90. 

fubjed  to  the  payment  of  intereft,  id.  II.  194. 

but  not  of  principal,  I.  90.     . 

What  amounts  to  a  forfeiture,  93. 

a  conveyance  of  a  greater  eftate,  e)ccept  by  certain  mo- 
dern, conveyances,  93,  94. 

a  fine,  94. 

a  recovery,  id.  V.  474-  ^ 

difclaimer  on  record,  I.  94. 

implied  difclaimer,  95. 
not  fubjeA  to  curtefy,  122. 
nor  to  dower,  151. 

no  ufe  refults  on  the  grant  of  an  eftate  for  life,  4^4. 
conditions  which  may  be  annexed  to  an  eftate  {€x  life  or 

years.   See  Conditions, 
implied  condition  annexed  to  this  eftate,  IL  3. 
May  be  had, 

in  a  ufe,  I.  427. 

in  a  truft,  494. 

in  an  advowfon,  III.  8 — in  which  cafe  the  tenant  nay 
prefent,  21. 

in  tithes  impropriate,  70. 

in  certain  oftces,  142. 

in  a  dignity^  226^ 

in  a  rent,  336. 

in  joint-tenancy,  II.'5I2. 
may  be  limited  to  an  unborn  perfon,  IV.  504. 
may  be  furrendered  by  fine,  fur  cognixmrtce  de  drmt  tamumf 
'V.51. 

wiO 
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ESTATE  FOR  tlFE^contimfd. 

will  pafs  by  &nc  fur  conce^ty  V.  52. 
by  what  words  Seated  in  a  deed,  IV.  453. 
by  what  words  created  in  a  devife.   See  Deviic. 
Tenant  for  life,  intereft  and  power  of, 

has  the  ufufru^  property,  I.  59. 

holds  of  the  grantor  by  fealty,  62. 

to  what  ellovcrs  entitled,  62,  63. 

cannot  commit  wafte,  6^,    See  Wafte, 

has  an  intereft'  in  the  trees,  unlefs  they  are  excepted  in« 
theleafe,  64. 

nay  maintain  an  af^ion  of  trefpafs  againft  his  JefTor  for 
telling  timber,  64. 

may  work  mines  that  are  open,  67. 

may  fell  timber  to  repair  buildings,  68. 

in  what  cafes  bound  to  repair,  68,  69. 

an  adion  of  wafte  lies  againft  him,  69. 

entitled  to  the  benefit  of  timber  for  ftielter  or  ornament^ 

will  be  reftrained  from  cutting  timber,  although  be  has 
the  firft  exifting  eftate  of  inheritance,  fubjedi  to  inter- 
mediate contingent  remainders,  77. 

exempted  from  anions  for  accidental  fire,  oxcept  where 
he  covenants  generally  to  keep  in  repair,  80. 

without  impeachment  of  wafte,  id. 
may  commit  wafte,  id. 
trees  blown  down  belong  to  him,  id. 
Will  be  reftrained  from  malic^ioi^s  wafte^  id. 
cannot  cut  faplings  or  timber  ferving  for  fhelter  9t  or« 

naments,  84. 
obliged  to  keep  tenants  houfes  in  repair,  85* 
powers  of  the  tenant  where  there  is  an  exception  of 
voluntary  wafte,  id. 

with  partial  powers  of  wafte,  86. 

when  entitled  to  implements,  87. 

advantage  of  his  under«>tenants  refpedling  emblements,  88. 

may  pray  in  aid,  89. 

the  Court  of  Chancery  will  neither  UkCvfrom  npr  give 
him  titl^  deeds,  89* 

who  pays  61  debts  becomes  a  creditor,  90. 

lias  a  right  to  all  the  annual  profits,  93. 

may  grant  the  whole  or  a  part  of  his  intereft|  id^  un« 
leis  particularly  reftrained,  II.  10.  FV,  506, 

csmnot  grant  a  greater  intereft  than  he  has,  unlefii  tho. 
perfqn  entitled  to  the  inheritance  is  a  party»  L  93. 

the  heir  cannot  enter"  upon  him^  24. 

F}  cannot 
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lESTATE  FOR  UFE.— continued. 

Tenant  for  life,  intcrcft  and  power  of — ^fintiout^ 

capjipt  dcftroy  the  cuilom  of  granting  copyboldf,  I.  305. 
may  gTjnt  copyholds  in  rcverfion,  315. 
wl  o  redeems  a  mortgage  muft  pay  a  third,  K.  188. 
.how  he  muft  prefcribt  in  zqueeftate^  III.  527* 
his  warraiuy  is  \oid,  IV.  61. 

may  make  leafes  for  his  own  life,  or  a  Icfs  tenxis  127. 
a  recovery  fuflercd  by  him  is  void,  V.  398. 

ESTATE  POUR  AUTER  VIE. 

merges  in  an  eftate  for  life,  I.  89. 
•    IK>t  now  fubje£k  \o  general  occupancy,  jki* 
may  be  devifed,  VI.  20. 

if  the  tenant  continues  in   poiTef&on   aftq;  the   death  of 
the  ee/iui  i^m  vig  he  is  tenant  at  fufferancc^  L  183* 

ESTATE  TAIL  AFTER  POSSIBILITY, 
how  this  eft  ate  arifes,  !•  97* 
'   diere  muft  be  a  moral  impoElbiiity  of  either  6f  the  doncei 

having  iflTue,  98. 
ifie  impoiubility  muft  proceed  frofn  the  zSt  of  God,  id. 
may  be  of  an  eftate  in  remainder,  99. 
in  what  fimilar  to  an  eftate  tail,  id. 
{n  what  fimiiar  to  an  eftate  for  life,  10 1. 
the  ptivileges  of  this  eftate  are  annexed  to  the  perfb^qf  th^ 

tenant,,  and  cannot  be  transferred,  ip^. 
merges  in  an  eftate  in  fee  fimple,  loi. 
may  be  exchanged  for  an  eftate  for  UfC)  id. 
condition  annexed  to  it  by  law,  II.  3.   '      ' 
Tenant  in  tail  after  poflibility. 

who  may  be,  I.  98.  ' 

}>  difpunifhable  for  wa(^e,  ^t^ 

msiy  be  reftrairied  from  malicious  waft^y  lOf^ 

ESTAT^  FOR  YEARS,  I.  243. 

origin  of,  244. 
defined,  245.' ' 

cannot  be  pcrfefted  without  the  entry  of  the  leflbct  ^li 
excopt  under  the  ftatute  of  ufes,  248,  ^      . , 

'    an  iKiereJfe  termini'^  id.      * 

may  b"  made  to  commence  in  futuro,  id. 
may  be  affigned  before  eiitry,  249. 
is  a  clmttel  real,  251. 
vcfts  in  executors  or  adminiftrators,  2J3. 
muft  expire  at  ^  fixed  period,  253.    ' 
'        may  determine  by  provifo,  id.  IV.  506. 

a  freeholdx:arinot  be  derived  f»om  it,  X,  25^, 
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JSSTATE  FOR  JEhRS-^centhued. 

fiibje£t  to  limplc  contraft  debts,  I.  256. 

uhnafidfX^t  of  an  eftate  for  years  is  good  againfi;  all  credU 

•  tors,  even  the  crown,  id- 
fdbje£fc  to  Judgement  debts^  id. 

claufe  without  impeachment  of  wafte,  258. 

may  be  limited  for  life,  259. 

cannot  be  intailed,  id. 

terms  for  years  involved  in  the  fadme  lImit;ations  with  free^ 

holds,  260. 
when  fubjeft  $0  merger,  2^3,  21^5. 
jnergcr  of  a  term  for  years  in  a  term  for  years,  266, 
the  merger  of  terms  faved   by  the  ilatute  of  ufcs^  266 

V.  303. 
equity  relieves  againft  merger,  L  t66. 
there  is  no  merger  where  die  tenant  b  xoade  tenant  to 

the  precipe,  V.  303.  ' 
what  i«  a  forfeiture,  J,  267. 
IS  a  greater  legal  intereft  tiian  a  oopyhold,  298. 
^o  ufe  refuJts  on  a  grant  of  it,  454. 
conditions  annexed  to  eftatei  for  life  or  years.     S/r  Coa- 

ditions. 
implied  condition  annexed  to  tikis  cftate,  II.  3. 
fnay  be  extended  by  elegit,  71. 
how  affefted  by  a  jjulgcmcftt,  73,  141. 
fxiay  be  had 

^n  an  advowfop.  III.  8^  in  wl^c^  cafe  the  tenant  may 

prefent,  ai. 
in  tithes  ^propriate,  70. 
in  certain  offices,  14^ 
in  a  rent.  336. 
but  not  m  a  dignky,  126. 
Reverfions  ^xpedant  on  eftates  Tor  yca^     See  Rearerfion. 
may  be  barred  by  fine  and  nonclaim,  V.  163. 
will  pafs  by  fiuzfur  tonc^ty  52. 
how  a  fine  m;iy  be  levied  of  anellate  for  years,  88. 
is  devifable,  VL  20. 
will  pafs  by  a  will  executed  previous  to  die  acquifition  of  aij 

eftate,  35-         . 
Tenant  for  years,  intereft  and  power  cf^ 

his  pofleifion  is  that  0/  the  heir  L   4   ,  10^.  III.  4^:9, 

..554. 

where  an  aQIon  of  waftc  lies  againft  him,  I.  72. 

^nnot  maintain  an  afiion  of  trefpafs  or  ejefiment  before 

entry,  248. 
cannot  grant  away  his  intereft  after  having  entered  and 

•  bcco  difpoffcflcd,  249. 

'14  -  *        who 
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JSTATE  FOR  YEARS— «w/wiW. 

Tenant  for  years,  intereft  and  power  oi^^emiwuetL 

wht>  enters  before  his  intereft  commences  is  a  dideifoTi 
1,250,  251. 

entitled  to  the  fame  eftavers  as  a  tenant  for  life^  ^SS" 

fometimes  entitled  to  emblemcntS|  id« 

cannot  commit  wafte,  256* 

punifhable  for  permiflive  wafte,  id. 

is  within  the  ftatutes  of  Marlbridge  and  Gloacdler,  id. 

how  far  exempted  from  anions  for  accidental  fire,  ^7. 

without  impeachment  of  wafte;^  258* 

may  afTign  his  intereft  or  eremite  a  lefs  eftate  t]is^  hi| 
own,  267. 

may  be  rcftraincd  from  alienation,  11.  10.  IV.  5c<^. 

how  he  fhould  prefcribe  in  a  qu^  cfiate^  III.  526. 

his  warranty  is  void,  IV.  62.  .  . 

what  leafes  he  may  make,  1 29. 

may  aiCgn  his  intereft  without  confideration,  161^ 

may  falMy  a  common  recovery,  V.  514. 
terms  attendant^  S^e  Trufts. 
Declarations  of  truft  of  terms.     See  Declarations^ 

ESTATE  FROM  YEAR  TO  YEAR, 
how  thi^  eftate  arifes,  I.  276. 
goes  to  the  executors  of  the  tenant,  278. 
Privity  between  the  tenant  and  the  Icflbr,  279. 
*   the  tenant  entitled  to  half  a  ye^ir's  notice  to  quit^  |d« 

ESTATE  AT  WILL,  I.  269. 

muft  be  at  the  will  of  both  parties,  271, 

cannot  be  granted  over,  id. 

how  determinable,  273. 

may  be  had  in  certain  offices.  III.  144, 

in  what  fimilar  to  the  eftate  of  a  mortgagor  in  poffeft 

fefllon,  II.  106.       * 
Tenant  at  will,  intereft  and  power  of. 

his  grantee  is  a  difTeifor,  L  271. 

entitled  to  emblements,  272. 

cannot  commit  wefte,  id. 

not  puniftiable  for  permiflive  wafte,  id. 

not  within  the  ftatyte  of  Gioucefter,  id. 

entitled  to  fix  months  notice  to  quit,  274. 

how  hi  muft  prefcribe  in  a  que  eflaie^  III.  ^%6* 

may  take  a  releafe,  IV.  148. 

ESTATE  AT  SUFFERANCE,  L  283. 

diftin£lion  between  the  tenant  and  an  abator,  284. 
there  caxmot  be  a  tenant  at  fufferance  againft  the  Eing, 
id. 

Hi 


INDEX. 

ESTATE  AT  SUFFERANCE— «?/i//;j//^//. 

no  privity  between  the  tenant  and  the  owner,  I.  284, 

the  tenant  entitled  to  fix  months  notice  to  quit,  id. 

a  perfon  holding  muft  pay  double  value,  fd. 

where  a  perfoii  holds  over  after  giving  notice  to  quit,  he 

muft  pay  double  rent,  288. 
the  tenant  cannot  take  a  releafe,  IV.   148. 
nor  grant  a  copyhold,  I.  316. 

ESTATE  UPON  CONDITION,     See  Conditions. 

ESTATE  BY  STATUTE  MERCHANT,  STAPLE,  AND 
ELEGIT,  IL  58. 

Statute  of  Afton  Burnel,  IL  6o. 

of  a  ftatute  merchant,  61. 

of  a  ftatute  ilaplc,  62. 

of  a  recognizance,  63.  IV.  171, 

what  may  be  extended  on  a  ftatute  or  recognizance,  IL64. 

form  of  a  recognizance,  IV.  171. 

inroUment  of  ftz^utes  and  recognizances,  II.  63. 

Execution,  id. 

who  may  extend,  6^, 

the  Court  of  Exchequer  may  fell  abfolutely  on  an  extent 
•  by  the  Crown,  8o« 

muft  be  executed  by  entry,  <J8. 

pofleflion  muft  be  obtained  by  ^je^mcnt,  ^9. 

is  but  a  chattel  intgreft,  73. 

how  a  judgement  afFe£ls  a  term  for  years,  id.  141. 

the  tenant  has  the  fame  remedies  by  alGze  as  free- 
holders, id. 

he  cannot  be  puniihed  for  wafte,  but  an  a6lion  of  account 
will  lie  againft  him,  id. 

Remedies  of  the  ten^n^  in  cafe  of  evidion,  74. 

whether  the  cognizee  by  ftatute  of  a  manor  to  which  an 
^dvowfpn  is  appendant  may  prefent.  III.  27. 

cannot  be  barred  by  recovery,  11,  73 •  V^  503. 

may  be  barred  by  fine  atod  nonclaim  after  a£tual  extent^ 
V.  166,  213. 

Effed  of  a  fine  levied  by  the  cogiyzpr^  184. 

of  the  writ  of  eligit,  -II.  6;. 

Practice  to  which  eiegits  have  glveri  rife,  66» 

inquifition  upon  the  writ,  id. 

only  half  the  debtors  land  can  be  extended  by  elegit,  67. 

where  two  judgements  in  elegit  are  obtained  by  one  per- 
fon he  may  c;ctend  both  moieties,  68. 

what  will  bar  an  ejeflment  under  an  elegit^  6^. 

ivhat  may  be  extended  by  an  elegit^  70.. 
f yery  fpecies  of  freel^ld^  id. 

truft 
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ESTATE  BY  STATUTE  MERCHANT,  STAPLE,  AN» 

what  may  be  extended  bv  an  elegit— ^dA/mK^^/. 

truft  eftates  for  the  aebts  of  ceduique  truil,  (i,  71^ 

72. 1.  503. 
an  eftate  tail  for  tlie  life  of  the  tenant  in  t^l^  II.  71* 
a  term  for  years,  id. 
Lands  held  in  ancient  demefne,  id« 
but  not  copyhol:U,  id. 
Rents  feck  or  glebe  lands  cannot  \>t  extended  bj 

elegit,  id. 
nor  advowfona  in  grofs,  id.  III.  13. 
duration  of  this  eftate,  IL  75. 
how  determined,  76. 

an  eftate  by  ftatutc  by  aytir^^W/zj,  77. 
an  eftate  by  elegit 

fometimes  by  entry,  id. 
when  by  Jcire  facias^  78. 

ESTOPPEL. 

a  contingent  remainder  may  pafs  by  eftoppcl,  U.  45^ 
vdiere  a  common  recovery  will  operate  by  cftoppct  V.  jgji 

47^- 
a  fine  may  operate  by  eftoppcl,  and  as  fuch  will  palif  ^ 

cutory  interefts,  V.  20a.  VI  522.  ^ 

the  furrender  of  a  poffibility  wil{  not  operate  asancftop?er» 
V.  S3(J. 

ESTOVERS, 

a  tenant  for  life  entitled  to  them^  L  6t* 

f  Ifo  a  leffce  for  years,  ajc. 

and  copyholders,  324. 

are  not  capable  of  partition,  II,  546. 

Cominon  of  eftovers.  III.  ^9. 

^  recovery  cannot  be  fuflertd'^Qf  cftoycfji  V.  3'^ 

ESTRAYS,  HL  283. 

-JgVIDENCE,  See  Parol  Evidence, 
of  illegitimacy,  III.  J74^ 

of  cuft6mary  defcents,  485,  s 

cannot  be  admitted  to  contradift  a  record,  V.  32>.  ^?^ 
in  a  writ  of  error  to  reverfe  a  fine,  226. 
of  a  recovery  under  the  i^at,  J4  Geo.  \\  ^\  '^^  W' 
pf  a  fine,  31,         ^ 

EXCEPTION  IN  A  DEED,  IV.  ^fi, 

EXCHANGE, 

4e5oed,  IV,  J39.  ^p^ 
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complete  without  liver}^  of  jGeifinji  IV.  1401 
•jDipiics.  a  wairrannly>  i^a 
under  the  ftatute  of  ufes,  id.  n^e. 
caa  only  be  between  two  particfi  I4lj  5.27* 
implies  a  condition  of  re-entrjii  149^ 
9rho  may  exchange,  142. 
)>y.sn  infant,.  QeBlf  MfiiiMcp  id 

>rbere  both  parties  die  before  entry,  the  ^pnktmgp  n  void^ 
but  if  one  enter  it  is  goodi  HI.  38^.. 

JXECUTION,  . 

yrhen  a  fale  by  execution  is  a  breach  of  a  condition  for 

non-alienation,  II.  17. 
upon  a  ftatute  or  recognizance,    Stf  Eftate  bjr  Statute^ 

Merchant,  &c« 
whether  m  execuiaoa  oa.  an  rftate  in  jmt  tQQ»n»  bkrfi 

the  furviyor,  ^15.  i 

in  a  recovery.  See  Recovery. 

jEXECUTORS  AND  ADMINISTRATORS* 
..entitled  to  a  term  for  yeaiis,  h  352. 
and  to  a  tenancy  from  year  to  year,  278. 
in  what  cafes  they  may  grant  copyholds,  3 1  J. 
may  take  advantage  of  the  breach  of  a  condido«y  D.  5 1, 
entitled  to  money  due  on  mortgage,  tad 
pf  an  executor,  are  liable  to  an  tOin  £Nf  wsl^e  dox^  by 

their  teftator,  434.       ,  * 

when  entitled  to  a  rent,  HI.  32*. 
yrhat  Icafcs  th6y  may  make,  tV.  itjv 
jpntitled  to  the  next  prefentation  ti>  a  living  9  a  dbttff 

real,  III.  22. 
Executors  who  have  lands  in  tvaft  to  pay  ^bbt9  ttw  Sc 

barred  by  fine  and  nonclaim,  1^.  1^7,  / 

.paiClTTdRY  DEVISE,  &^  Deyife. 

JXECUTORY  INTKRESTS, 
devifable,  VI.  23,  521.    ' 
afignaWe^  and  will  paft  by  finc>  55$. 
defpeudible  ana  tranfmiOible  to  heirs  aiii  exttUten^  593% 

j;XPECTAl^CT^  |;ft;^;cs  in,  tt  aj^^ 

PXTENT, 

pfes  not  ejptendiWe  before  the  flatute  pf  ufes,  1.  4  t  3 • 
iiSPn   ^  ft.atuEfce  qv  r^cof  nii^nce,  &r  Eftate   W  Statn|e. 

:        ^  •        EXTINGUISHMENT^ 
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EXTINGUISHMENT, 

of  copThoMf,  !•  385,  &r  Copyholds. 

of  a  particular  eftate  deftroya  contingent  remaindo^^  IL 

3^3- 
of  common^  III-  114. 

of  a  right  of  way,  129. 

of  a  rent,  349. 

a  releafemay  operate  by  extingoifliment,  IV.  150. 

of  powers,  333. 

EXTRA.PAROCHIAL  LANDS,  pay  tithe    to    the  Kisi, 

F. 

TAIRS  AND  MARKETS,  right  of  holding  thcxp,  HI.  286 

FARM. 

origin  of  the  word,  IIL  ^07. 

what.pafies  by  this  word  in  a  deed,  IV*  40* 

what  in  adcvife,  VL  212, 

\  FEALTY. 

incident 

to  tenure  infocage,  I.  i  !• 
to  an  eftate  for  life,  62. 
to  an  eftate  in  dower,  15$. 
to  copyhold  tenures,  323. 
to  a  reverGon,  IL  458. 

^E,  See  Eftate  in  Fee. 

JEE-FARM  RENTS,  HI.  310, 

FELONY,  S^^  Attainder. 

to  acknowledge  a  fine  in  the  name  of  another  is  fekm^ 
V.  41. 

FEMALES, 

formerly  fucceeded  to  dignities  according  to  primogeai- 

ture,  IIL  245. 
fiicceed  equally  to  the  eftates  of  their  anceftor,  jj^^ 
marriage  contra&s  by  female  in&nts,  IV.  i6« 

FEME  C50VERT,  See  Married  Women, 

FEME  SOLE,  the  Queen  one  by  prerogativci  IV.  14. 

FEOFFEE  TO  USES,  See  Ufes, 

FEOFFMENT, 
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FEOFFMENT, 

nature  and  origin  of,  IV.  lox. 

can  only  be  made  of  corporeal  hereditaments,  id* 

of  livery  of  feifin,  102,  See  Livery  of  Seifin. 

who  may  convey  by  feoffment,  106. 

ttkGt  01  a  feoffment  with  livery  of  feifin  by  an  idiot  or 

lunatic,'  id. 
cannot  be  made  to  commence  in  futuro,  107* 
unlefs  in  the  cafe  of  a  remainder,  io8. 
transfers  the  freehold  by  diffeifin^  id. 
by  a  tenant  in  tail, 

creates,  a  difcontinuance,  100  V.  233. 

deftroys  contingent  t^mainders,  II.  360. 
by  a  tenant  for  life, 

deftroys  his  powers,  IV.  335. 

of    his    life  eftate,    de&oys   contingent   remainders, 
11.361. 
by  a  particular  tenant  creates  a  forfeiture,  FV.  no. 
diftinguifiied  from  gift  or  grant,  ill. 
does  not  bar  collateral  powers,  337. 
when  it  alters  thedefcent.  III.  396,  401. 
by  an  infant  with  livery  of  feifm  prevents  an  efcheat,  495. 
to  make  a  tenant  to  me  praecipe,  V.  307— when  it  ope« 

rates  as  a  diffeifin,  308. 
without  livery  of  feifin,  held  to  be  a  revocation  of  a  de- 

vxfe,  VI.  io8. 

FEODUM, 

meaning  of  the  word,  I.  17. 

Feodum  novumy  held  2,%  tl  feodum  antiquum^  HI.  395* 

Feodum  talliatum,  I.  26. 

FIDEI  COMMISSUM, 

origin  and  nature  of,  J«  393. 
gave  rife  to  ufes,  id.    . 

FINES, 

to  which  copyholders  are  fubje£i.  See  Copyholds* 

for  alienation  of  property,  IV.  7. 

d«eto  the  King  on  fuing  otft  original  writs,  V*;  if* 

HNE, 

origin  of  fines,  V.  3, 
description  of  a  fine,  5. 
;   Transfers  land  without  livery  of  feifin^  6. . 
taken  from  the  civil  law,  7. 

when 
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yiN!E    €9Htinuei. 

when  firft  adopted,  V.  8. 
anci«tit  osinnerof  tevyng  fines,  to. 
modem  niMmer  «f  kr^itig  Bnci>  13; 
Of  the  orginal  writi 

itB neoefuttf )  ij.  .     t  ", 

fines  levied  ^ithdut  it  are  not  vdd.  Ml  My  titt- 
able,  14. 

ufttally  a  writ  •£  covteoni,  15. 

fines  due  td  tht  luMg  dn  fiifai|  it  ci«t«  ii« 

does  not  abate  tiy  the  death  of  the  King^  vk 

there  Aiuft  be  cme  ft^  csacii  ijoottty^  aK. 

how  the  p«ffceb  iboiiUi  bs  defeiHied^  icl. 

whether  it  may  be  amended^  i^ 
Of  the  Jicentitt  concordartlli  17. . 
€X  tfle  Kii«'t  filfer,  id; 

how  entered,  ifl. 

ilie  deadi  of  any  of  Che  JHltics  fadbre  it  ll  o^ 
rally  makes  tke  fine  Toii,  id. 

Rule  of  court,  sad  ftat.  32  Q€kLU.  M4*  ^V^ 
the  payfimt  tif  it,  %i. 

S  miftake  in  die  entry  witt  be  amedhd,  itu 

tm^iMiMht  whkh  cmtnidi6b  tbe  itcord  oMk^ 
as  to  the  time  of  entry,  f  8|  S9fi» 
<W  dK  iMcord^ 

nature  and  form  of,  2j.    - 

rule  of  court  refjpe^iing  i£^  af.      ,.....• 

every  concord  contains  an  expfefs  warranty,  ^ 

is  fimilar  to'  a  judgement  t<£  : . , 

.«f  .what  dungs  and  bct^aw  Mutfri  Jt  ftoald  1^  ^^ 
a6,  28. 

may  extend  Co  lands  in  diflcrent  coofities,  29* 

is  ine  complete  fine,  29; 
t)f  the  note,  30. 
t)f  the  foot  of  chirograpbj  ^o. 

meaning  of  the  word  chirographumi  il. 

19  evidence  to  all  perfons,  and  in  ail  court^j  ^i* 
.  tbdi«*^R  hifc  ao  av^rinent  v^pinH  it,  53% 
the  proceedmgs  muft  be  all  i^^nmkd,  j  i. 
no  avetthtet  lUkftkted  as  i»thc  time  of  ct|ltioKi>  3^, 
motion^  to  prevent  fines  from  being  eonipleted,  }}•' 
whenfaid  to' be  ingrofied,  35. 
ef  the  proclamations, 
.  ftatutes  requiring  them,  jg,  ^^j^jiM^ 

are  mdotfed  tm  the  foot  of  fte  fine^  ^  {oflW^ 
matters  of  recor  d>  ii.  '*  gi 
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Of  the  proclamations— w9/7//«&/^. 
are  void  if  made  on  days  when  die  court  does  not  iit«  V.  394 
an  error  in  the  proclamations  does  not  deftroj  the  fine, 

40. 
kow-  given  in  evidence^  id. 
may  be  amended  even  after  a  writ  of  error  for  a  defe£t  in 

them  has  been  fued  out,  1 1  a. 
fines  levied  by  tenants  in  tail  bar  the  ifTue  without  procla^- 

mationsy  145* 
fines  levied  without  proclamations  may  be  avoided  with- 
out entry,  240. 
to  acknowledge  a  fine  in    the   name  of    another  isr  fe^ 

lony,  41. 
at  what  time  complete,  id. 
when  it  begins  to  operate,  42. 
Executed  and  executory  fines,  45. 
a  fine  executed  cannot  have  a  rent  rcferved  on  it,  49; 
fur  cognizance  de  droit  come  ceo  que  H  a  defon  dMe^  48. 
nature  and  form  of,  id. 
is  executed  and-pafles  a  fee  fimpk  without  the  word 

beirs^  unlefs  there  be  particular  limitations,  49. 
if  levied  by  a  tenant  for  life  is  a  forfeiture,  203* 
.    Jitr  cognizance  de  droit  tantum^  50. 
nature  and  form  of,  id* 
when  called  a  fine  upon  furrender,  id. 
is  executed  andpalfes  a  fee  without  the  word  heirs ^  51. 
furconcejltj  5a. 

nature  and  form  of,  id., 
will  pafs  any  eftate,  and  is  executory,  id. 
levied  by  a  tenant  for  life  is  not  aforfeiture^  204.. 
JUr  done  grant  et  render  J  ^lit 
form  and  ufe  of,  id. 

is  part  execisted  and  part  executoryi  54* 
how  conftrued,  id. 

Kow  and  of  what  lands  the  render  muft;  be  made,  53, 
gives:  a  new  eftate,  and  alters  the  defcent,  205. 
is  the  only  fi|le  which  akers  the  defbent,  %(s6. 
the  copixzc^  caniiot  affign  error  ia  the  grant  znA  render y 
224. 
ta  what  courts  fines  may  be  levied^ 
fhecowtof  comtaon  pleaSy  57. 
fitxes-  of  copyholds  .  cannrot  be  levied  in  the  court  of 

common  pleas,  88,  r6(». 
'Rttfes  of  tM  court  of  common  pleas  relative  to  fine;^ 

ai,  25,  37,  74,  79- 

♦'  -     '  finet 
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FINE — eoniiHuei. 

In  whatt  courts  fines  may  be  IrficA^^coniinued. 
£nes  of  lands  held  in  ancient  demefne  cannot  be  levied  b 

the  court  ol  common  pleas»  V.  6}. 
the  court  of  the  county  palatine  of  Lancafter,  58. 
the  court  of  the  county  and  city  of  Chefter,  6o. 

how  fuch  fines  may  be  reverled,  222. 
the  court  of  the  county  palatine  of  Durham,  tfi. 
the  court  of  the  great  fefllons  of  Wales,  62. 

how  fuch  fines  may  be  reverfedj  222. 
the  court  of  the  ifie  qi  Ely,  63. 
courts  of  ancient  demefne,  id. 
courts  of  cities  and  corporate  towns,  6^. 
before  whom  fines  may  be  acknowledged,  id. 

commiffioners  under  a  ^'x\X,oi  dtdimm  potefiatem^  66* 
origin  and  nature  of  this  writ,  id. 
how  the  acknowledgment  is  to  be  certified,  7 1 . 
a  fine  will  not  be  rererfed  by  a  trifling  error  in  tkis 

writt  72. 
the  writ  iliould  bear  date  on  or  before  the  date  of  die 

writ  of  covenant,. 7 3> 
Rules  of  court  rcfpcfting  this  writ,  69,  74, 
the  judges  of  aifize,  70. 
the  chief  jyftice  of  common  pleas,  77- 
the  jufticesof  Wales,  78. 
Who  may  levy  fines, 
the  king,  80,  136. 
the  queen,  8o. 
married  women, 

may  join  with  their  hu(bands  in  levying  fines,  IV. 

231.  V.  80,  I54. 
ought  to  be  privately  examined,  V.  8i. 
an  averment  that  a  married  woman    has  not  bees 

privately  examined  will  not  be  admitted,  id. 
cWeGt  of  a  fine  levied  by  a  married  woman  alone,  82. 
no  faving  in  their  favour  in  the  ftatute  de  modo  le« 

vandi  fines,  125. 
origin  of  their  power  of  joining  their  hufbands  in 

fines,  154. 
might  formerly  have  appointed    their  hufbands  at- 

tomies  to  levy  fines  for  them,  153. 
where  they  levy  fines  with  their  huibands  of  Axk 
own  eftates,  the  whole  intereil  paffes  from  them, 
154;  the  warranty  in  fuch  fines  (hould  be  firoiD 
the  hufband  and  wife,  and  the.heirs  of  the  wifet 
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Who  may  levy  fines — continued. 
coparceners,  joint  tenants,  and  tenants  in  common^  V.  84* 
perfons  outlawed,  85. 
Who  arc  difabled  from  levying  fines, 

perfons  having  no  eftate  pi  freehold  in  the  lands,  id* 

a  tenant  for  years  or  a  copyholder,  88 . 

cafes  in  which  a  fine  may  operate  although  the  parties 

have  ho  eftate  of  freehold,  id. — no  perfon  claiming 

through  the  cognlzor  can  aver  quod  partes  finis  nihil  ha* 

buerunty  89. 
aliens,  id. 

infants  (hould  not  be  allowed  to  levy  fines,  90. 
if  an  infant  be  permitted  to  levy  a  fine  which  is  not  re* 

verfed  during  his  minority,  it  muft  ftand  good,  id. 
how  the  fa6t  of  infancy  is  tried,  id. 
if  an  infant  levy  a  fine,  and  the  infancy  be  recorded,  the 

fine  maybe  avoided  at  any  time  after,  p2. 
infant  truftees  may  levy  fines,  93. 
idiots  or  lunatics  (hould  not  be  permitted  to  levy  'fines  ; 

but  fines  levied  by  them  cannot  afterwards  be  reverfed» 

and  no  averment  can  be  admitted  of  the  idiocy  or  lu-  * 

nacy,  94. 
a  corporation  aggregate,  but  not  a  fole  corporation,  97. 
women  feifed  of  jointures,    and  hulbands  feifed  *jur$ 

uxorisy  id. 
every  eftate  created  by  the  fine  of  a  jointrefs  i^  void  a9 

againft  the  heir,  400^ 
ecclefiaftics  feifed  jure  ecclefias,  97. 
What  perfons  may  take  lands  by  fine,  id. 
Of  what  things  a  fine  may  be  levied,  gg. 
Every  fpecies  of  real  properly,  id. 
an  office,  although  no  precipe  can  be  brought  for  it,  id^' 
Eftates  in  poffemon,  remainder  and  reverfion,  lOO. 
tithes  impropriate,  100,  III.  71. 
not  of  a  dignity.  III.  233.  V.  220. 
a  fliare  in  tne  new  river,  V.  loi. 
what  defcriptions  (hould  be  ufed,  102. 
Equity  will  reftrain  the  operation  of  a  fine  to  lands  be^ 

longing  to  the  parties,  108. 
In  what  cafes  a  fine  may  be  amended,  109. 

Q.  Whether  an  amendment  is  allowed  in  the  original 

writ,  id. 
a   miftake   in   the  entry  of    the   king's  filver  may  bf' 

amended,  iii. 
the  proclamations  maybe  amended,  Ii2. 
the  defcriptiQn  of  parcels  fometimes  amended^  1 13. 


INDEX. 

FINE — continued. 

In  what  cafes  a  fine  may  be  ^mcxAc&^^amtmueL 

a  fine  recorded  of  one  term  will  not  be  altered  to  an^ 
thcr,  V.  ii6. 

no  change  of  chriftian  name  allowed,  J 17. 

no  amendment  after  exemplification,  118. 
Fines  at  common  law,  119. 

Force  of  a  fine  at  common  law,  id. 

transfer  the  pofleffion  and  right  of  poDeflioni  I29« 

£fle£l  of,  on  eflates  tail,  id. 

do  not  take  away  a  right  of  entry,  unlcfsTcvicdbyatt- 

nant  in  tail  in  pofieflion,  id. 
Statute  18  Ed  W.I.  ft.  4.  dftnoiolcvandt  finesy  123. 

effed  of  a  fine  under  this  ftatute,  id. 

has  no  faying  in  favour  of  mraried  women,  12J. 

directs  a  claim  within  a  year  and  a  day,  1231  '** 
Statute  27  EJwr  I  de  fnihus  Iruai'Uy  1 25- 
Statute  of  monilaim,  34  Edw.  111.  c  16,  I2<5. 

inconveniences  which  it  was  meantlo  rcmcdji  nj* 

is  in  f(uce  with'  refpecl:  to  fincsi  levied  without  pnx^- 

mat'ons,  128. 
Stat.  I  Rich.  IIL  c.  7,  129. 
Stat.  4  Hen.  VII.  c.  24,  130. 

Stat.  32  Hen.  VIII.  c.  36,  132.  .    ^    •    dbto 

operation  of  a  fine  under  ihefe  ftatutcs  in  bamngcu» 

tail,  L54.  V.  133-  ^      -,,,  ,,, 

who  are  privies  u:idcr  the  flat.  4  Hen.  Vll.  *  3*!^ 
a  fine  bars  an  intail  of  lands  defcending/w'^*^ 

the  king,.tenant  in  tall,  may  bar  the  intail  by  noc^'3^ 
a  fine yi/r  concept  will  bar  an  intail  as  longasit«»' 

nues  in  force,   137.  ^    ^. 

altliough  a  fine  be  deieated  ly  a  pcrton  ftaving  r-.^ 

cular  ettate,  it  will  Lr  good  againft  the  iffue  mta^'^^ 
a  tenant  in  tail,  although  not  in  pofleffion  or 

mainder,  may  bar  his  ifTue  by  fine,  137*  H  ^. 
•    where  a  tenant  in  tail  makes  a  fecfiment,  »d 

wards  levies  a  fine,  the  iflue  isbarred>  ^^^Ljutyof 
a  iine  levied  by '  a  perfon  who  has  only  a  W^^j^,. 

an  eftate  tail,  and  on  whom  the  cftatc  ne 

fcendcd,  is  no  bar  to  a  collateral  heir,  .14/*    ^^^ 
an  intarl  of  a  rent  charge  maybe  barred  by  ni^» 
and' an  intail  of  an  advowfcn,  144-  ,    gp^  in 

an  intail  of  a  truft  eftate  may  be-  barred  br  ^^^ 

the  fnmc  manner  as  if  the  tenant  bad  . 

eftate,  I.  493.  V.  145.  yj45. 

a  fine  bars  the  illue  in  tail  before  prccIaO""**'*    jc«i 

7' 
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t>pcratioa  of,  under  thefe  tfatutcs,  icc.-^ctmtinued.  .    . 

fines  in  inf «*or  jcour ts  4«  ^Qf  WT  ^V  ^ffuf  in  tail*  V.  1 47 . 
^  rigKt  tb  levy  a  'fitie  un4er  tfaefe  ftatutes  caanot  bcli- 

drained,  id.  . 

does  not  b'ar  remainders  qr  rcyerfions* .  148.- ..      ^    . 
a  fine  by  a  tenant  in  tail  having  the  rcvcrfion  in  Tee  ili 

himfelF  letslii tfie reverfion',  id:.     ,,  ,  .,    .^ 
^oes  not  bar  an  eftate  t?il  given  l>y  the  crown  4s  <i  reward 

for  fervices,  J48,*  218.  "  .  .1{«w4 

how  an  cftkte  tail  i^   affeftcd  by  a  fine  With  j^war- 

,  .l^xcejtions  in  theftat.'siHco.'VlII.  c.  y5,..i4fr.,      v    .^ 
%&£ts  6f  fines  in  barring  particular  eftatcs  and  iiitcrcfts, 

^c  parties  are'  immediately  barred,  and  have  no  tim^ 

ajlowed  them  except  in  c;|fe|Of  infancy,  id.  ... 
Lay  corporations  may  be'barired  by  fine^  but  not  ccil«fiaf- 

tical  corporations,  i^i. 
A  maxri^'d  woman,  .      .: 

as  to  her  right  of  4pwer^  I.i75r.  V.'  1^6. 
as  to  h'er  jointure,  1.  226.  V.  157. 
as  tb  ahy  cither  intereft  fliQ  maj  have,  V,  155^ 
'  in  whatever  courtj^ancf  whether  with  or  without  pr6^ 

clama^ions,  id. 
Trufteftktcsi  _         _       ^  .  .  v   .,     , 
where  the  fine  is  levied  1[>y  a  ftranger,  159. 
or  by  ^  ceftuiqiie  truft,  1 6 1  •     * 
Coyphblds;    ,^  .     . 

a  perfon  having  the  freehold  may  bar  %  copyho!d  by 

fine,  i6a«  ..... 

w&ere  thete  is  a  cuftom  bi  intailicig  them,  a  fine  le^ 
vi^d  in  the  manor  court  will  not  bar  fuch  intail  un- 
lefi^  allowed  by  cuftdm  to  have  that  efied,  id. 
tefwsforyedrs,*  1^3.*  :..>.♦ 

may  be  barred  by  fi^e  ^nd'nonctali^  if  the  leifees  wert 

or  ever  might  have  been  in  pofie{Iion,.id. 
vcfted  ill  trnftecs  oh  any  tj^uft  (except  to  attend  tfieiilfc 
heritance),  may  be  barred  by  fine  and   non^laixAj 

^ates  by  ftattite  merchant  ftai)le,.and.6je^t,  166,  215. 
Executors  to  whom  lands  are  given  £or  paynient  of  debts, 

■67-  .  « 

mVitle  of  entry  for  breach  of  ^a  condition^  168.    . . 

a"  power  appendant  Vr  in  grofs,  may  be.  barrciby  fine, 

IV.  334.  Vi  169,  may  be'  deftroyed  in  part  by  le* 

j*^  vjinj^  fine  pf  part  of  the  landsj  V.  i^ow  ^ 

'"^        .  «a-  Ctfinc 
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FINE    €3fitiftaed. 

Efieds  of  fines  m  barriiig  paiticalar  cftates  and  mtercib- 

a  fine  ma7  operate  as  an  execiidon  of  a  power  2p- 
pendant  or  in  grofsj  V,  170 
a  ooBateral  power  not  deftroyed  bv  fine,  IV.  337.  V.  373. 
a  fine  and  oondaim  bars  a  writ  ot  errori  V.  173* 
a  fine  by  a  mortgagor  in  poiTei&on  does  not  bar  aoon- 

gagee,  II.  no. 
a  fine  by  a  OMitgagee  in  po/Tei&on  docs  not  Varaowt- 

gagor,  iia.        . 
a  fine  levied  by  a  ccftui  que  Iruft  for  life  is  not  aw- 

fciturc,  L  494*  V.  255* 
a  fine  levied  by  a  particular  tenant  will  moftlj<ianof 

contingent  remainders,  II.  361. 
where  a   fine  will  alter  the  defccnt>  ID.  ifli,  4» 

•  V.  aoj,  aod. 
Rrft  lading  in  the  flat.  4  Hen.  VII.  c.  24.  C I3-  ^'  *7^ 
Second  fiiving  in  the  ftat-  4  Hen,  VII.  c.24.f.4-  ^li' 
extends  to  thofc  only  to  whom  a  firft  right  accme^ 

177. 

here  a  hulband  levies  a  fine  of  his  wife's  cftatt,  te 

is  aUowed  five  years  after  coverture  to  claim,  iJO' 
where  a  huiband   levies  a  fine  of  his  own  eftate,  w 

wife  is  allowed  five  years  from  the  time  to  "8" 

dower  accruesj  to  put  in  her  claim,  1 79« 
what  allowances  are  made  to  infants' parties  to  fin«»^5^ 
Exception  in  the  ftat.  4  Hen.  VIL  in  favour  of  id^ 

1 89— Infants  in  ventre  matrix  are  witliin  tide  tSR 

tionSy  I9Z« 
of  peribns  having  different  rights,  1 8a. 
cafe  of  peribns  dying  under  difabilities^  19s* 
mav  operate  as  a  releafe^  20a. 
and  as  a  confirmation,  2o I «  ^  ^^'^ 

will  let  in  a  reverfion,  and  make  it  liable  ^.  S 

cumbranccs,  aoi.  j,«fuch«i' 

may  operate  by  eftoppel,  ooi.  VI.  522  5  ^^^  '^^,^ 

bar  contingent  remainders,  IL  45  a.  V.  20%}  ^ 

cutory  devifes,  VI.  522. 
fometimes  treates  a  forfeiture,  V.  203. 
mav  operate  as  a  revocation  of  a  devifej  ^^^'^^  kf  fe^ 
What  pcrfon«,  eftates,  and  interefts,  not  •''*"^LioD$, 

the  king,  unlefs  a  party,  208— ecclcfiafticaUor^^j 

151,  209 — ^yet  a  bifliop,  dean,  or  ricat  may  »>c  ^ 
'  his  own  nonclaim,  188,  2io» 
eftates  not  dcvefted,  210.  ^fotBit 

II 
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What  pcrfonSi  e{tates>  and  intenl{%  hot  banned  hj  Cticft 

a  future  intcreft>  V.  ai2. 

eftates  by  (latute  merchant,  ftapte>  and  elegit^   itnlefs 

the  Uncis  are  afbually  extended^  213. 
a  rent,  right  of  way,  and  common,  id. 
neceflicyof  anadvcrfe  pofleffion,  317. 
a  fine  levied  by  one  joint  tenant  of  the  whole  is  only 

a  feverance  of  the  Jointure^  and  not  an  oufter  of  the 

other  joint  tenant,  id. 
Eflates  tail  of  the  gift  of  .the  crown>  21 8. 
fpringing  and  ihifting  ufes,  219. 
Dignities,  220.  III.  233. 
how  fines  are  reverfed,  V  •  22 1  • 
writ  of  error,  id. 

nature  of  this  writ,  id. 

in  what  courts  and  at  what  times  it  muft  be  bfougiit, 

222i. 

iy  whom  it  may  be  brought,  223. 
againil  whom  it  may  be  brought,  22;.  t 

Error  may  be  afltgned  either  in  law  or  in  fad,  225. 
what  evidence  admitted  in  a  writ  of  error  to  reverfe 

a  fine,  id» 
how  a  perfon  may  bar  himfelf  from  bringing  it,  227* 
an  infant  may  bar  himfelf  of  his  writ  of  error  by  le* 

vyine  a  fecond  fine,  id. 
barred  by  fine  and  nonclaim,  173. 
and  by  a  common  recovery,  472,  aiS. 
can  only  be  brought  to  reverfe  a  judgment  in  a  court 

of  record,  229. 
reverfal  of   a  fine  different  from  the  reverfal  of   a 

judgement,  228. 
writ  of  falfe  judgement,  229. 

is  returnable  in  the  court  of  common  pleas,  id* 

can  only  be  brought  when  the  fine  was  levied  in  an 

inferior  court,  id. 
the  lord  of  a  manor  in  ancient  demefne  is  not  barred 

of  this  writ  by  the  death  of  any  of  the  parties^  23CX 
writ  of  deceit,  231. 

eflFedt  of  a  reverfal  by  writ  of  deceit,  id. 
fomerimes  by  motion,  id. 
How  the  effefts  of  a  fine  are  avoided,  id. 
by  action,  232. 

Q  3  muft 
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]pNE^ -continued. 

.Qow  the  effe£^s  of  a  fine  are  avoided— coa/mim^ 
mud  be  a  real  a&ion,  232. 
at  what  time  it  muft  be  brought  and  purfued^  ii^ 
by  cntiy, 

•'  When  entry  ii  effc£Jual,  V.    233. 
'  the  entr  jr  miiit  iyc  made  with  an  intention  of  dain^ 

ing  th6  freehold  againft  th^%ne,  237. 
where  entry  *  is  prevented   by  force  there  muft  be 

claim,  237«       ' 
^  entry  tnuft  be  aQual,   and  fot  g£litioiu,2S  b 

ejedtnentSy  id. 
by  whbin'entty  mad  be  made,  24^0. 
a  fine  levied  without  proclamifioni  ,may  tc  itoiW 

without  entry,  id.     ' 
a  guardian  in  foc;ige  hday  enter  in  the  nan^  ^his  ^, 

wUtinzjmziquod partes  finis  nihil  heiuerwfti  J42. 
no  perfon  claiming  through  the  CQgniior,  %f 
neither  patties  nor  privies,  137. 
\j  aveijnent  of  fraud  or  ufury,  243* 
"fey  a  court  of  equity,  24^^. 

where  Ithet^  has*  b^enftaud,  146.  ^ 

^  where  an   infent,   idiot,   or   lunatic,  l^viw  a  »tf| 

Where  a  perfon  ^ith  ftotice  of  to  incumbrance  or 

truft  levies  a  fine,  248.  *  ;       - 

where    a  mortgager    or  mortgagee   levies  %  ^\ 

whCTc  equity  diTeas  a"  fine  to  be  levied  it  VJH  "^ 

its  operfitioni  id.  '• 

Equity  will  not  allow  the  ple^  of  %.fine  and  long  pw- 

feffion   under  it,  in  bar  6f  'a  bill  for  dilf opnn| 

the  deeds  declaring  the  ufes  of  fuch  fine,  ^S* 

vrhere  a  bill  in  equity  will  haVc  the  effed  of  avow- 

'   ingafine,  233i  25-6.'  '       \  ^ 

V^rhen  it  operates  its  a   difcontinuancc  of  an  ciw"'    ■'. 

tS^tv\i  a  fine  letied  by  a  tenant  for  life  in  ^^f^\ 
*  remainders  and  reverfions,  236. 

pecds  to  declare  the  ufts  of  'fines,  IV.  219* 
Pjeeds  to  lead  the  ufes  of  fines,  212.  .    -^j, 

i  fine  and  decfaration   pf   ufes    co&fid^ted  as  pn^i  - 
^epncc,  V,  171,      '  ...  ^^ 
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Vl^—fotaitiufd. 

to  make  a  tenant  to  the  praecipe,  See  Recovery,  V.  302. 
levied  by  a  vouchee  to  a  demandant  in  a  recovery  is 

good,  347. 
operation  of  a  fixn:  -different  from  that  of  a  recovery, 

'      457- 
<fFe£i  of  a  fine  in   letting  ip    incumbrances  different 

from  that  of  a  recovery,  487. 

revokes  a  devife,  VI.  1 10. 

does  not  bar  an  executory  devife,  144. 

JFIRE  ACCIDENTAL,  See  Accidental  Fire. 

FISH  CAUGHT  4T  SEA-^the  gains  by  them  are  tithcabU, 
III.  66. 

FISHERY,  See  Franchifes, 

.FLAX  tithcable,  lU.  63. 

FOOT  OF  A  FINE,  See  Fine. 

FORECLOSURE,  See  Mortgage,  II.  25 1. 

FOREST, 

Foreft  lands  in  the  hands  of  the  crown.npt  tithcable,  III.  66 ^ 
iFranchife  of  a  foreft,  290. 
beafts  9f  foreft,  2^2* 

FORFEITURE, 

fdi*  treafon  and  felony,  S^se  Attainder. 
for  the  a£ls  by  which  different  eftates  become  forfeited, 
^^^thofe  Titles. 

FORMEDON— writs  of,  reftrained  by  the  ftatut«s  of  limita- 
tion, III.  541. 

JOSSILS  belong  to  the  owner  of  the  foU,  I.  3. 

fRANCHISES^ 

Nature  of,  ill.  2^^:. 
A  court  leett  279. 
waifs,  id.  289. 
wrecks,  a8i. 

eftrays,  283. — ^Perfcns  under  difabiKfies  arc  equally  bound 
if  they  do.not  claim  them  with  n  a  year  and  a  day,  284^. 
beafts  belonging  to  tlie  king  not  liable  to  forfeiture,  as 

eftrays,  id. 
ftrhat  ufc  may  be  made  of  an  eftray,  id. 

G  4  Treaftirc 


INDEX. 

Treafurc  trove.  III.  284 — ^how  the  concealment  of  treaftnc 

trove  is  puniflied,  285. 
Royal  iifliy  id. 
Goods  pf  felonSf  id. 
Deodands^  286. 
of  holding  fairs  or  markets,  id« 
a  court  of  pie  powders,  287* 
of  taking  tollsj  288. 
a  foreft, 

origin  of  this  franchife,  290. 

meaning  of  the  words  vert  and  veniforii  29 1« 

tcrhat  animals  are  beafts  of  foreft,  292. 
a  free  chafe,  id. 

what  animals  are  beafts  of  chafe,  293* 

origin  of  free  chafes,  id. 

diftinguifhed  from  a  foreft,  id. 
a  park, 

what  conftitutes  a  park,  294. 

fubje£l  to  the  jurifdi£tion  of  the  common  lawj  29 J 
a  free  warren, 

what  are  beafts  and  fowls  of  warren,  id. 

muft  be  held  by  grant  or  prefcription,  id. 

may  be  had  in  a  perfon's  own  lands,  296. 
a  free  fifliery,  297. 

ought  to  be  as  old  as  the  time  of  Henry  IL  icL 

diftinguifhed  from  a  feveral  fifiiery,  id. 

a  recovery  cannot  be  fuffered  of  it,  V.  382. 
by  whit  title  holden.  III.  298. 

what  franchifcs  may  be  held  by  prefcriptiohj  id.  5x8. 

a  franchife  cannot  be  divided,  300* 
how  deftroycd, 

by  reunion  with  the  crown,  301. 

by  furrendcr  and  by  forfeiture,  302. 
do  not  defcend  to  the  half  blood,  419. 
pafs  by  bargain  and  fale,  IV.  177. 
by  covenant  to  ft  and  feifed,  187. 
by  leafe  and  releafe,  198. 
by  king's  grant,  564.   • 
may  be  devifed,  VI.  22. 

» 

FRANKALMOIGN,    tenure  in,   not    affefted    by  flat.  la. 
Charles  IL  c.  24.  L  297. 

FRANK-MARRIAGE,  eftates  in,  I.  33. 

FRANK-  PLEDGE, 


INDEX. 

PRANK-PLEDGE,  view  of.  III.  279. 

may  be  demanded  in  a  writ  of  partition  between  joint 
tenants,  II.  531. 

FRAUD. 

Statute  of  frauds.  See  Statutes. 

a  truft  refults  where  there  is  fraud,  I.  48  <• 

Priority  of  incumbrances  may  be  loft  by  fraud,  11.  199. 

alfo  an  equity  of  redemption,  163,  215. 

and  a  right  of  foreclofure,  162. 

Equity  will  avoid  a  deed  obtained  by  fraud,  IV.  406. 

a  fine  may  be  avoided  by  averment  of  fraud,  V.  243. 

praflifed  on  a  teftator,' renders  adevife  void,  VI.  150. 

FRAUDULENT  DEVISES,  See  Devife. 

FRAUDULENT  CONVEYANCES. 

what  conveyances  are  fraudulent  within  the  ftatutes  13  Eliz. 

€.5.  and  27  Eliz.  c.4.  IV.  J72. 
a  fraudulent  conveyance  not  a  revocation  of  a  devife,  V£ 
121. 

FREE  BENCH,  I.  328. 

of  what  it  ufually  confifts,  329. 

the  truft  of  a  copyhold  not  fubjedi  to  free  bench,  id.  485. 

in  what  cafes  a  widow  may  enter,  330. 

Privileges  annexed  to  free  bench,  id. 

can  only  be  recovered  by  plaint,  id. 

forfeited  by  incontinency  or  fecond  marriage,  id. 

barred  by  jointure,  331. 

the  huft>and  muft  die  feifed,  id. 

barred  in  equity  by  an  agreement  to  convey,  334. 

barred  by  forfeiture  of  the  copyhold,  id. 

barred  by  a  grant  of  the  freehold  to  the  hufband,  335* 

not  barred  by  attainder  of  the  hufl>and,  id. 

fometimes  fubjed^  to  a  fine,  342* 

FREE  TENURE,  L  8. 

FREE  CHASE,  FISHERY,  AND  WARREN,  See  Franchifc^ 

FREEHOLD,  ESTATE  OF,  L  7, 
requiHtesto,  id. 
oppofed  to  copyhold,  10. 
may  be  fometimes  moveable,  9. 
muft  be  held  by  free  tenure,  io« 
may  be  had  in  certain  offices,  10. 

iKrho 


INDEX 

FREEHOLD,  ESTATE  OY—amtinuti. 

who  maybe  freeholders,  I.  lo.  ^ 

bodies  corporate,  1 1  • 

denizens,  id. 

but  not  al'iens,  id. 

perfons  naturalized,  id. 
Jenurc  by  which  freeholds  arc  holdcij^  id. 
feiiin  can  only  be  of  a  freehold,  id. 
cannot  be  made  to  commence  in  fut^roj^  x  7* 

Exceptions,  II.  3,24^  YL.  454- 
a  )^ht  to  a  freehold. not  barbed  by  a  collateral  fati$faaiQfl> 

1.  196. 
may  be  extended  by  elegit,  II.  70. 
cannot  be  derived  from  an  eilate  for  years,  1. 154- 
transferred  by  devife  without  entry,' VI.  9. 
a  tenant  to  the  praecipe  muft  have  a  freehold  in  poffcffioH) 

V.  ^jg^  287. 
tftatcs  Icfs  than  freehold,  I,  243. 
Freeholds  cuftomary,    See  Cuflomary  Frcehplds. 

FRUIT  titheable.  III.  64. 
jfRyrr  trees  tithcaWc,  60, 


* 
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GARDEN  HERBS  titheable,  HI.  64^ 

GAVELKIND  LANDS, 

fulyeft  to  cuftomary  curtefy,  I,  106.  IL  54^* 
and  cuftomary  dower,  I.  132,  T44,  IL  54l« 
in  what  manner  they  defcend,  III.  475. 
do  notefcheat,  499. 

GIFT, 

diftinguifhcd  from  a  feoffment,  IV.  iil» 
not  good  without  livery  pf  fcifin,  id. 
properly  applied  to  oftates  tail,  id. 

QPBE  ^A^'D§.Jcal^lOt  b^  cxtcndeji  byflcgiti  H;  7'' 

CLOUCEST^ 
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CtLOUCESTlHll,  ftatutc  of,  6  Edw.  L  See  Statute*. 
GOLD  MINES  belong  to  the  king,  L  i^. 

GRAIN  tithcable,  HI.  58. 
GRAND  SERJEANTY,  IH.  133, 

GiVANT. 

diftinguiih^d-  from  2,  feofiinent,  1 V.  ill, 

good  without  attornment  or  livery,  id. 

good  without  technical  words,  11 2. 

who  may  convey  by  grant,  id. 

operation  of,  id.    ' 

does  not  create  a  dtfcontinuance  or  forfeiture,  113. 

IS  the  proper  mode  of  dbnyeying  incorporeal  heredita^e&tt^ 

III. 
g  releafe  allowed  to  operate  as  a  grant,  in  order  to  efiec^ 

tiiate  the  intention  of  the  parties,  ^2  £. 
the  word  grant  iii  a  conveyance  6t  the  inhetitaocc  dees  not 

imply  a  warranty,  52. 
what  lies  in  grair.t  cannot  be  difcominuf  d,  V.  235. 
who  maybe  a  grantee,  I\^.  22,   ' 
when  a  deed  may  enure  difTercnt  ways,  the. grantee  has  hi) 

cIe£tion  how  to  take,  423. 

GREEN  CROPS  ci.t  for  beafts  of  hufbandry  n^titheable^ 
ill.  59-      '    * 

GUARDUN  IN  SOCAGE, 

a  widow  continuing  in  pofieiBon  contidered  fuch,  I.  14^ 

III.  409. 
his  poflefT'on  is  the  poflcnion  of  his  ward,  I.  14,  III   41 1. 
may  grant  copyholds  In  reverfion,  I-  315. 
may  make  leafes,  IV.  129. 
piay  enter  in  the  nan^e  of  hi^  ward  to  avoid  a  fine,  Vv  24 1  ^ 

J|ABENDUM  OF  A  DF.ED,  IV.  46.— hdw  conftrucd,  43X1^ 

pALF-BLOOO, 

excluded  from  fucceffion,  V\   407,  4.1G,  47.'5,  479. 
except  in  the  cafe  of  antftatc  tail,  472. 
or'of  9,  remainder  or  reverfion,  46c. 

HANAP^ 


y 


INDEX. 

HANAPER  0]?FICE,   fines  due  there  on  original  writs»  Yl 

IS- 
HAT,  tstheable,  III.  5». 

HATBOTE,  I.  63. 
HEMP,  titfteable,  HI.  6j. 

HOR— for   the    effeds  and  conftnifibion  af  this  wortf^  fier 
Deed,  Devife,  and  Rule,  in  Shelley's  Gafe. 

Heir  at  Law, 

need  not  enter  on  a  leflee  for  years,  I.  13^ 

cannot  enter  on  a  leflee  for  life,  14. 

with  fee  fimple  afiets  by  defcent,  bound  tx>  pay  debts  of 

record,  or  under  the  feal,  2i. 
forfeits  a  copyhold  by  not  appearing  to  be   admitted,^ 

368. 
nay  take  advantage  of  a  condition  broken.  If..  51. 
formerly  an  a£tion  o£  debt  lay  againil  him,  59. 
an  heir  at  law  or  by  cuftom  may  redeem  a  mortgage, 

140. 
who  buys  in  a  prior  incumbrance^  to  what  entitled  oa 

that  incumbrance^  213. 
when  entitled  to  a  rent,  IIL  326. 
who  may  be  an  heir,  374,   See  Defcent. 
heir  {parent  and  frefumptivej  383. 
how  far  the  heir  of  an  obligor  is  afieded  by  his  aaceftorf 

bond,  IV.  169. 
execution  may  be  fued  againft  the  heir  of  a  recorextc, 

V.  37*2. 
a  devife  to  an  heir  at  law  does  not  take  away  ids  dtk 

by  defcdnt,  VI-  144. 
cannot  be  difinherited  by  a  will,  unlefs  there  are  exprcis 

words  or  a  necefiary  implication,  159. 
in  the  cafe  of  an  executory  devife,  the  freehold  and  inter- 
mediate profits  defcend  to  him,  519 — unlefs  dcYifed 

away,  520. 

HEIR  LOOMS,  I.  6— deftroying  them  is  wafte,  68. 

HERBAGE  may  be  granted  by  copy,  307. 

HEREDITAMENTS,  I.  %. 
Corporeal, 

may  be  conveyed  to  ufes,  I.  428. 

cannot  be  prefcribed  for  by  immemorial  ufage,  III,;5atf. 

may  be  held  by  negative  prefcriptibn,  539. 

Incorporeal^ 


INDEX. 

HEREDITAMENTS— ^^»//«W. 
Incorporeal, 

principal  kinds,  IIL  2« 

fornc  are  fubjtft  to  cjurtefy,  I.  I2l- 

fubje£l  to  dower,  150. 

can  alone  be  prefcribed  by  for  immemorial  ufage,  HI.  52$* 

lie  in  grant,  IV.  iii, 

znay  be  conveyed  by  bargain  andfale,  177. 

by  covenant  to  ftand  feifed,  187. 

and  by  leafe  and  reieafe,  198. 

there  cannot  be  an  a£tual  difieifin  of  an  incorporeal  he* 
reditament,  V.  214. 
mrhat  pafTes  in  a  deed  by  the  word  bereditameHty  IV.  4i« 
what  in  a  dcvife,  VI.  ^2u 

HERIOTS, 

nature  of,  and  when  due,  I.  357,  360.  , 

heriot  cuftom,  360. 

equity  will, not  interpofe  in  the  cafe  of  heriots^  384« 

■ 

HOPS,  titheable,  HI.  55,  63. 

HOT-HOUSE  PLANTS,  not  dthcable,  IH.  64. 

HOUSEBOTE,  L  63. 

HOUSES, 

.    not  titheable  by  common  right.  III.  55. 
titheable  in  London  by  a£i  of  parliament|  i^ 
belong  to  the  tenant  in  fee  fimple,  I.  19. 
pulling  them  down  is  wafte,  66. 
what  pafles  in  a  devife  by  the  word  ioufe^  VL  195^ 

HUSBAND, 

of  a  donee  in  fpecial  tail,  entitled  to  be  tenant  by  the  cur- 

tefy,  I.  118. 
c^not  defeat  his  wife's  jointure,  225. 
may  by  alienation  bar  his  wife's  right  to  freebencbs.  331* 
purchafe  by  a  hufband  in  the  name  of  his  wife,  484. 
may,  with  the  confent  of  his  wife,  declare  the  ufes  of  » 

fine  or  rtcoyery  of  her  eftate,  IV.  221. 
hufband  and  wife,~cannot  be  joint- tenants,  11.  50.9* 

cannot  take  by  moieties,  V.  438. 

may  furrender  the  wife's  copyhold,  537. 
fexfed  y«r^  uxoris* 

cannot  deftroy  a  tuftom  of  granting  copyholds,  L  305. 

may  make  Icafes^  IV.  i  %o^ 

cannot 
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HUSBAND— ^nniMf. 

cannot  levy  a  fine,  V.  p7,  408.  1 

may  make  a '  good  tenant  to  the  praecipe   witliou  diil      I 

vife*s  joining,  305. 
cannot  futfer  a  recovery,  408. 

injSTfNGS»  Court  of,  in  London— JtecovcA^  csujbefof* 
fered  in  it^  V.  380. 


i; 

lt)iaiS  AKD  LUNATICKS, 

may  make  grinds  of  copyholds,  I.  314* 
cannot  t.ikc  ^ranto  of  copyholds,'  3*7» 
cannot  forrV it  copyholds,  375.. 
a  lunatic  cannot  prcfent  to  a  living,  III.  37. 
What  cor  vtyanc*  s  they  may  raike,  IV.  20. 
a  feoffment  vith  livery  ct  feifm,  107. 
cannot  make  Uufes,   130. 
may  dfcclare  the  u^>s  of  a  fine  or  recorery,  226,  but  not 

of  a  ieafe  and  releafc,  227. 
(ht>uld  not  be  allowt  d  to  levy  fines,  V.  94. 
fines  levied  by  thcr^  cannot  be  reverfed,  id. 
fines  levied  by  them  relieved  againd  in  equity,  245* 
fliould  hot  be  allowed  to  ruffer  recoveries,  397. 
when  recoveries  futfercd  Ly  them 'may  be  reverlSwl,  id« 
•  cannot  make  wiils,  VI.  14. 
tiie  cnuj  probandi  of  thef  idiocy  of  lunacy  of  a  teftatof 
lies  on  the  heir,  15. 

JEWESSES  not  entitled  to  dower,  I.  146. 

ILLEGITIMACY,   what  evidence  admitted  to  pro^e  it,  III« 
374- 

ILLEPITIMATE  CHILDREN,   See  Baftards. 

IMMEMORIAL  USAGE,  Prcfcription  by,  IlL  525, 

iMPLtCATION, 
ufes  by,  1.  446. 

trufts  by,  471. 

implied  conditions,  11.  a*  ' 

^plied  warranty,  IV.  49^ 
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» 

IMPLICATION— t-5»/;>///frf. 
implidd  covenants,  66. 
devifes  by,  VI.  18, — the  implication  muftbe  a  neccflary, 

hok  a  poflible  one,  id. 
an  cftate  tail  may  be  devifed  by  implication,  28a- 
crofs  remainders  implied  in  a  devife,  415. ' 

INCLOSURE  OF  COMMONS^  III.  113, 

INCONTINENCY, 

a- forfeiture  of  freebcnch,  I.  33<3. 
formerly  a  forfeiture  of  dower,  130. 

INCORPOREAL  HEREDITAMENrS,  See  Hereditaments. 
INCORPOREAL  PROPERTY,  I.  2,  III.  2. 
INDEMNIFY  OF  TRUSTEES,   Claufe  for,  L  551. 
INDENTURE,  IV.  11. 
INDtrCTION,   Jz/Advowfons,  IIL  18. 

INFANCY, 

cxcufes  the  non-appekraitce  of  the  Surrenderee  of  a  copy- 
hold, I.  357. 
exdufes  negleft  in  redeeming  a  mortgage,  II.  153.- 
Ift'a  writ  of' error  to  teverfe  a  fine  or  recovery,  the  parol 
allowed  to  demur  on  acC:ount  of  infancy,  V.  225,  508* 

aJFANTS, 

bound  by  a  jointure  ftttled  before  marriage,  I.  210. 

rtiTif  be  copyholders,  317. 

m&y  be  admitted    to  copyholds  through  their  guardians^ 

357-      ^. 
oannot  forfeit  copyholds,  376. 

may  be  feifed  to  ufes,  407,  422. 

may  be  bound  by  a  condition,  11.  41. 

where,  in  the*  cafe  of  a  n^ortgagj,  intcreft  upon  intereft  • 

'will -be  allowed  againft  ?n  infant,  193. 

)>ound  by  a  decree  of  forcclo&ire,  254. 

may  prefent  to  livings,  III.  28. 

marriage  contrafts  by  male  infants;  IV.  19. 

marriage  contra£bs  by  female  infants,  j6. 

^n  infant  joint -tenant  cannot  fever  a  jointure,  11.  523* 

excepted  from  the  (latutes  of  limitation.  III.  563.  - 

when  they  may  convey  by  deedj  IV.  15. 

infant  trudees  may  convey,  19. 

not  barred  by. a  warranty,  50. 

fiiaj^  coa^Kf  4)7  feofiiBcnt  with  livery,  107. 

a  faoSinenl' 


INDEX. 

INFANTS— r»ii/i/f«^i. 

a  feofiment  with  livery  by  an  infant  bars  an  efcheat^  III. 

495- 
cannot  make  Icafes  unlefs  beneficial  to  themfelTes,  IV.  i^^ 

exchanges  by  infants  are  only  voidable,  142. 

may  declare  the  ufes  of  fines  or  recoveries^  224. 

cannot  declare  the  ufes  of  a  leafe  and  releafe^   227. 

may    execute    powers    of    appointment     or     rcvocatioa, 

235. 
ought  not  to  be  permitted  to  levy  fines,  V.  9— ^Tuch  fines  if 

levied  can  only  be  reverfed  during  their  minoritj,  id, 
an  infant  truftee  mav  levy  a  fine,  93. 
may  convey  under  the  dire£lion  of  the  courts  of  counties 

palatine,  and  of  the  great  feflions  in  Wales,   94. 
what  allowances  are  made  in  favour  of  infants   parties  to 

fines,  151. 
exceptions  in  favour  of  infants  in  the  ftatute  4  Henry  7. 

of  fines,  1 89 — an  infant  in  ventre  tnatrts  is  'within  thefe 

exceptions,  191. 
equity  relieves  where  an  infant  levies  a  fine,  247. 
a  perfon  entering  upon  the  eflate  of  an  infant  confideied 

in  equity  a  trudee  fpr  him,  249. 
ought  not  to  be  permitted  to  fuffer  recoveries,  393 — ^fucfa 

recoveries,  if  fufiered,  can  in  general  be  only  avoided 

during  their  minority,  id. 
formerly  fufi^ered  recoveries  by  privy  feal,  395. 
an  infant  truftee  may  join  in  a  recovery  under  the  diredion 

of  the  court  of  chancery,  397. 
where  an  infant  fufiers  a  recovery,  he  muft  make  a  tenant 

to  the  prxcipe  by  feoffment,  and  give  livery  in  peifoo, 

39^- 
may  be  devifees,  VI.  16. 

cannot  devife  lands  unlefs  by  fpecial  cuftom,  14. 

an  infant  may  devife  the  guardianfhip  of  his  children,  id. 

Infant  in  ventre  matrisj 

a  copyhold  may  be  furrendered  to  his  ufe,  V.  539. 

a  devife  to  one  is  good  as  an  executory  devife,  VI.  455, 

518,  16. 
for  what  purpofes  confidered  in  being  by  the  law,  546. 
is  a  proper  objeA  of  a  power  of  appointing  portions  to 

younger  children,  IV.  232^  VI.  557. 
is  a  life  in  being  for  the  purpofe  of  tying  up  property 

from  alienation,  VI.  561. 
an  injun£tion  to  ftay  ^wafte  granted  in  favour  of  an  in- 
fant in  ventre  matris^  II*  414. 

INGROSSINGk 


INDEX* 

INOROSSING  OF  A  FINE,  V.  30.      ' 

INHERITANCE, 
eftate  of,  I.  17. 
timber  belongs  to  the  perfon  entitled  to  the  inheritaflWi 

73. 
offices  of  inheritance,  III.  142. 

defcent  of  inheritances^   See  Defcent. 
INJUNCTION  to  ftay  Waftc,    See  Waftc. 

INNS  OF  COURT  AND  CHANCERY, 

leafes  of  chambers  in  them  ate  excepted  from  the  regifter 
afts,  IV.  344. 

INQUISITION, 

on  a  writ  of  elegit,  II.  66. 
on  a  writ  of  partition,  530. 

INROLLMENT,  IV.  366. 

whether  a  recognizance  mud  be  inroUed,  171^ 
of  a  bargain  and  fale.    See  Bargain  and  Sale. 
of  the  proceedings  in  recoveriis,  V.  376. 

INSTITUTION  OF  A  CLERK,  III.  18. 

INTERESSE  TERMINI,  I.  248. 

INTEREST  OF  MONEY, 

a  tenant  in  tail  fometimes  obliged  to  pay  it,  I.  39^^ 

a  tenant  for  life  bound  to  pay  intereft,  90. 

alfo  a  tenant  by  the  curtefy,  125. 

where  allowed  to  a  jointrefs,  224.   - 

whether  allowed  in  elegit  beyond  the  penalty  of  a  judge- 
ment, II.  78. 

intereft  beyond  the  penalty  of  a  judgement  allowed  to  a 
mortgagee  who  has  tacked  a  judgement  to  his  mortgage, 
214. 

when  in  the  cafe  of  a  mortgage  intereft  upon  intereft  is 

allowed,  191.  *    • 

in  Ireland  and  the  plantations,  IV.  371. 

INTERLINEATION,  when  it  renders  a  deed  void,.  IV,  358.  i 

INTRUDER, 

may  make  a  valid  aflignmcnt  of  dower,  I.  itfl. 
cannot  grant  a  copyhold,  ^16* 

B  JOINT 


« 

V 


INDEX. 

JOINT-COVENAKTS,  IV.  66. 
JOINT-LIMITATIONS,  IV.  475. 

JOINT-TENANCT,  U.  497. 
how  it  arifes,  498. 
may  be  had  in  a  remainder  or  rctcrfion,  499. 

requires, 

a  unity  of  intereft,  id. 

a  unity  of  title,  499,  500* 

a  unity  of  time,  id* 

and  a  unity  of  poffcffion,  499,  503. 
what  may  be  held  in  joint'tenancy,  500. 
a  unity  of  time  fometimcs  difpenled  with,  501. 
goes  to  the  furvivor,  504. 
chattels  real  held  in  joint-tenanqr  are  liable  to  furrivorik^ 

id. 
not  favoured  in  equity,  505. 
how  far  fubjeS  to  incumbrances,  515. 
not  fubjefi  to  qurtefy,  516,  I.  120. 
nor  to  dower,  II.  516,  I.  152. 
when  liable  to  merger,  II.  520,  512. 
By  what  means  a  joint-tenancy  may  be  fevered,  5 19. 
deftroying  the  unity  of  inteteft,   id.— or  the  unity  of 

title,  521. 
articles  of  agreement,  when?  523, 
a  leafe  for  years  by  one  tenant,  524.. 
a  mortgage  by  one  tenant,  525. 
a  releafe  from  one  joint-tenant  to  another,  ^26^ 
difuniting  the  pofleflion,  5^28. 
a  writ  of  partition  at  law  or  in  equity,  529,  534. 
of  the  writ  of  partition,   inquifition,  and  judgement^ 

529. 
a  writ  of  partition  does  not  abate, by  the  death  of  At 

defendant,  530. 
partition  in  equity,  534. 
cffedl  of  an  agreement  for  partition,  535.    . 
a  deed  of  partition,  IV.  143. 
a  fine,  V.  84. 

a  joint -tenancy  in  a  copyhokl  fevered  by  furrendei  ani 
prcfentment,  546- 
diftiijguifhed  from  coparcenary,  11.  Jj8. 
cannot  be  by  prefcription,  III.  627. 
by  what  words  created  in  a  deed,  IV.  454^  11.  49^. 
the  eftate  of  a  joint-tenant  .cannot  be  devifed,  VL  2j. 
by  what  words  created  in  a  devife^  VI-  404* 

Joifl^ 


i   N  i>  i   X* 

jbiNT-TENANCY— row//«W. 

Joint-tenants,  intercft  and  power  of; 
are  feifed  per  mie  tif.per  toutf.  II.  503. 
thd  fcifin  and  poneilion  6i  one  is  the  fciiih  and  poffc^Udll 

of  the  other,  504,  517,  III.  55  c,  V.  227. 
who  may  be  joint -tenants,  IL  507; 

all  natural  pOrfoni,  id. 

Kulband  and  wife  canrtot  be  joint-tenants,  568- 

hufband  and  »,vl(e  ^ho  were  joint-tenants  before  mat ' 
riage  will  continue  fo  after,  51 1. 

the  king  or  a  corporation  cannot   be  joint -tenants 
507. 
joint-tenailts  for  life,  niaj^  be  teiiants  in  common  of  the 

inheritance,  512,  VI.  413. 
tannot  charge  their  eftates,  II.  515. 
when  an  execution  binds  the  furvivor,  id; 
may  make  leafed  for  years  to  bind  the  furvitor,  Ji5. 
in  what  Jltls  they  muft  join,  517. 
liverv  of  feiCn  to  one  enures  to  aHy  id. 
the  fiirrender  of  a  leafe  to  one  will  enuf^  to  all,  IJ. 
are  all  liable  for  wafte  committed  by  one,  id. 
one  cannot  be  difTcifed  by  his  compahioxl  iinlefs  hf  atfittal 

oufler,  id. 
ttiuft  jointly  implead  and  be  impleaded,  jiSf;' 
may  have  an  adidn  of  nvq/le  or  df  account  agaitlft  each 

other,  id. 
may  compel  each  other  to  make  paftitioil,  ^30. 
how  far  bound  by  ah   agreement   to    make  partition^ 

535- 
in  the  cafe  of  an  advowfon  they  niuft  all  join  in  j5refent- 

ing.  III.  23. 
perception  of  profit^  by  on/  does  not  amouih  to  sin  ex-* 

pulfion  of  Dthcrs,  IL  552. 
may  make  leafes  jointly  or  fevcrally,  IV.  ii8. 
may  rele^fe  to  ^ach  other  in  fee  wiithout  the  word  ieirs^ 

441. 
may  levy  fines,  V.  841 

may  releafe  to  each  other  by  fine,  diodi 

a  fine  levied  by  ^«^  joint  tenant  of  the  whole  eftate  is 

not  a  difTeifin  or  oufter  of  thje  other^  but  only  a  fc- 

vcrancc  of  the  jointure,  217. 
the  entry  of  one  will  avoid  a  fine  as  to  the  others,  24.1. 
in  the  cafe  of  copyholds,  they  may  releafe  to  each  other 

without  a  furrendcr,  588. 

H  2  JOINTURE, 


I 


INDEX. 
JOINTURE, 

Origin  of,  I   196. 

defined,  198. 

Requifites  to  make  a  jointure  be  in  tar  ofibwer, 

it  muft  take  tStO,  immediately  after  the  death  of  tk 
hu{band«  199. 

and  be  limited  to  the  wife  berfelf,'  201. 

what  is  confidered  a  jointure  in  equity,  2C2. 

it  muft  be,  and  be  expreflRrd  to  be,  in  fatisfa£Hon  of  the 
whole  dower,  203-4. 

and  muft  be  made  previous  to  marriage,  205* 

from  whom  it  muft  come,  206. 
Jointures  which  require  the  acceptance  of  the  ^pvife^ 

an  eftate  fettled  after  marriage,  id. 

an  eftate  which  may  determine  during  the  life  of  d» 
wife,  id. 

an  eltate  devifed  to  a  woman  for  life  or  intail,  ogt. 
is  not  a  continuation  of  th^  huft)and*s  efkatet  zog* 
a  rent  charge  now  ufually  limited,  aio. 
not  forfeited  by  attainder  of  the  huft)andt  id« 
nor  by  elopement  or  adultery,  a  10,  242. 
who  may  take  a  jointure,  210. 
an  infant  bound  by  a  jointure,  id« 
cannot  be  defeated  by  the  hufl}and,  unkfs  his  wife  JMS 

him  in  a  fine  or  recovery,  226. 
not  barred  by  a  devife,  227,  VI.  9. 
a  devife  fometimes  taken  in  fatisfa&ion,  I.  240* 
barred  by  a  common  recovery,  V.  545). 
an  eftate  tail  limited  as  a  jointure  cannot  be  barred^  1. 5(4 
is  a  bar  of  freebench,  331. 
how  far  barred  by  fine,  V.  157. 
what  is  confidered  a  jointure  within  the  ftatute  1 1  Hen.  7« 

c.  20.  for  avoiding  fines  and  recoveries  by  jointicft^ 
*     V.  400,   See  Recovery, 
powers  of  limiting  jointures.   See  Powers. 

Jointrefs, — ^intcreft  and  power  of,  I.  209. 
cannot  alien  or  bar  an  eftate  tail,  id. 
has  the  privileges  of  a  tenant  for  life,  id. 
not  entitled  to  crops  fown  at  the  time  of  her  Imfband'i 

death,  id. 
her  executors  not  entitled  to  emblements,  id. 
cannot  levy  a  fine  of  her  jointure,   V.  97— ^whaterer 

eftate  (he  creates  by  fine  is  void,  as  againU  the  heir, 

40.  ^ 

canaoc 


INDEX. 

|OINTURE— ^w/imift/, 

Jointrefsy — wintered  and  power  of — continued* " 

cannot  bar  her  eftate  by  recovery,  V.399,  503,  See  Rc» 

covery. 
protedled  in  equity  as  a  purchafer  for  a  valuable  coufi- 

deration,  I.  218— although  fhe  elopes,'  220. 
relieved  by  equity  againft  a  prior  voluntary  conveyance^ 

221* 

equity  will  fet  afide  a, term  for  years,  in  her  favour,  221. 
effe£l  of  a  covenant  that  the  lands  are  of  a  certain  value^ 

id. 
not  allowed  to  fuffer  from  any  neglc£i  during  coverture, 

223. 
allowed  to  fupply  a  deficiency  by  committing  urafte, 

224. 
when  allowed  intereft  for  arrears,  id. 
not  bound  to  deliver  up  title  deeds,  id. 
may  redeem  a  mortgage,  11.  142. 

JOXJRNA]LS  of  the  lioufe  of  Lords,  not  Records,  HI.  I9;« 

^jRELAND,  ftanding  orders  of  the  Houfe  of  Lords,  relative  to 
private  a^s  concerning  eft^tes  diere,  IV.  560. 

ISLE  OF  ELY,   Fines  may  be  )eyie<i  in  (he  Bi^xop's  Comt, 
V.d3. 

](SSU£,  for  the  tSc€t  of  this  word  in  creating  particular  efii^'- 
tates.    See  Deed,  Devife,  and  Rule  in  SJiieQey's  Cafe. 

JUDGES  of  the  Courts  at  Weftminfter,  majr  be  removed  bj 
petition  tp  die  King  fropi  both  Houiles  ot  Par^amepf, 
'       IIJ.  143- 

TUDGEMENT, 

Judgements  not  notice  to  purchaferi,  Q.  250* 

under  a  ftatute  or  recognizance.    See  Ei^atc  ^y  Statute* 

.  &c.  .  / 
in  a  recovery.  See  Recovery. 

JUDICIAL  OFFICES,  what  eftate  may  be  h»4  Ujf  i^^^tn^  HI. 
142.  * 

JUSTICES  OF  ASSIZE, 

have  a  right  to  appoint  their  clerks,  III.  135. 
m^y  take  acknowledgements  of  fines  without  ^  writ  of 
^4it>*M  potejiatem^  V.  70* 

¥  4  .     KINDR]5P| 


I    N    D    E    H, 


K. 


KINDRED,  a  good  defcription  in  a  dcvife,  VI.  1 87. 

is  the  chief  lord,  I.  12. 

fnay  extend  lands  intatled  for  a  fpecialty  debt,  48. 

may  by  prerogative  take  a  chattel  in  fucceflion,   ^S^r 

not  within  the  ftatiite  of  Glouceiler,  257. 

no  laches  can  be  imputed  to  him;  28^. 

the  fte wards  of  his  manors  appointed  by  patent,  3 if. 

cannot  be  a  copyholder,  31^0. 

cannot  be  feifed  to  a  ufe,  407,  422* 

may  be  a  cefluique  ufe,  429. 

may  be  a  truftee,  488. 

gold  and  (ilver  mines  belong  to  himi  19. 

cannot  be  a  joint-tenant,  II.  507. 

foreft  lands  in  his  hands  not  titheable.  III.  66. 

entitled  to  tithes  of  extra^parochial  lands,  69. 

canrot  crc£k  any  new  office  with  fees  without  coufent  of 

parliament,  134. 
may  terminate  an  abeyance  of  a  dignity,  249. 
piay  hold  a  rent  rcfervcd  o\it  of  an  incorporeal  |icredift- 

mcnt,  31a. 
when  entitled  to  efcheats,  496. 
may  convey  by  deed,  IV.  14,' 
fannot  convey  by  bargain  and  fale,  175 — by  covenant  t^ 

Itand  Teifed,  187— or  by  leafe  and  releafe,    198. 
may  dtjhre  the  ufcs  of  a  fine  or  recovery,  a2  j  . 
taltv's  :i  fee  (implc  without  the  word  heirs,  44 2, 
pyery  aci  of  parliament  relating  to  hijn,  jp   a  publick  ad. 

512.  '    ^-        . 

m:iy  levy  a  fine,  V.  80. 
^ound  by  the  ftatute  de  dsnis,  135. 
,  may  ba\  an  Jntail  by  fii.u,  id. 
liot  bairtd  by  a  fine  to  which  he  \%  npt  a  party,   ao^J. 
cannot  fuffer  a  recovery,  393, 
Js  within  the  ftatute  32  Her;.  8.  c.  28.  f*  6,  409. 
revcrfions  and  remainders  vetted  in  him  jiot  barrablc  by 
recovery,  502  •         .  f 

p:j  dcvife  land,  yi,  |2f  *  . 


1    N    D    E    X. 

KING'S  GRANT, 

nature  of,  IV.  564^ 
Grants, 

of  franehifes,  id.  ^  " 

of  offices,  565.  ' 

of  crown  lands,  566. 

of  his  private  property.  Id. 
how  conftrued,  567. 

KING'S  SILVER,    &^  Fines,  V.  17. 

KNIGHTS  TEMPLARS   and  HOSPITALIERS,    exempted 
from  tithes,  III.  75., 


L. 


LANCASTER,  Court  of  the  County  Palatine  of, 
fines  may  be  levied  there,  V.  58. 
and  recoveries  fuffered,  380. 

LAND, 

meaning  of  the  word,  I.  3. 
'     «(late  in  land,  6. . 

money  to  be  laid  gut  in  ian49  6,  ^4,   See  Mpx^ey. 
when  prefumed  to  be  held  of  the  King,  12. 
what  pafles  in  a  deed  by  the  word  landf  IV.  40. 
by  what  defcription  demandable  in  a  fine,  V.  104. 
annexed  to  an  office,  may  be  barred  by  fine  and  poncjain^ 

during  the  life  ot  the  officer,  189. 
cfieft  of  the  word  land  in  ^  devifc^  VI.  19  !• 

LANDBOC,  IV.  10. 

LAPSE  of  an  Advowfon,  HI.  19, 

LAY  CORPORATIONS,   v^^^  Corporation^ 

LAY  IMPROPRIATIONS,  69,  70,   See  Tithes. 

LEASE, 

defcrlbed,  IV,  115- 

of  frctHjold,  muft  be  perfefted  by  livery,  id. 

for  years,  muft  be  perfeded  by  entry,  id. 

muft  have  a  certain  beginning  and  contmuance,  116^ 

piav  determine  on  breach  of  conditionj  11 8. 

H^  Who 


/  » 


INDEX. 


LEASE— <^/fA*/r««^. 

Who  may  make  leafes,  IV.  ii8. 

joint-tenantS|  coparcenersi    and    tenants   in    oomfnon, 
id. 

tenants  in  tailt  1 19. 

hufbands  feifed  jure  uxoris,  i2o. 

ecclefiaftics  feifed  jure  ecclefiaci  id. 

circumftances  required  \n  thefe  leafes,  121. 

tenants  for  life,  127. 

tenants  in  dower  and  by  curtcfy>  128. 

tenants  for  years,  129. 

guardians  in  focage,  id. 

executors  or  zdmlnHlrators,  id. 
Who  are  incapable  of  making  leafes, 

idiots  and  Innatics,  130. 

mai^ied  women,  131. 
What  Icafes  arc  void, 

leafes  by  tenants  in  tail  as  againft  remainder  men^  131. 

leafes  by  tenants  for  life  on  the  death  of  the  leflbn, 
id. 

leafes  by  tenants  for  life  unwarranted  hj  their  power, 
294. 

leafes  under  a  power  not  well  executed,  523* 
What  leafes  are  voidable, 

unwarranted  leafes  by  tenants  in  tail,  131. 

unwarranted  leafes  by  huiband  and  wife,  132. 
diftinguiflied  from  an  alignment,  160. 
a  fjeehold  leafe  under  a  power,  good  without  IiTery  of 

feifin,  295. 
under  a  power,  when  faid  to  be  in  rcverfion,  303.. 
concurrent  leafes,  306. 
commencing  from  the  day  of  date,  not  faid  to  be  reverCon, 

3^9- 
under  a  power,  in  which  the  ufual  rent  is  to  be  reienred, 

muft  fpecify  the  amount  of  the  rent,  316. 
under  a  power,  how  ufually  reftrained,  295. 
what  Icafes  are  excepted  from  the  regifter  aSs,  344* 
renewed  bv  a  truftee  in  his  oVn  name,  fubje£k  to  the  far* 

mer  truA,  I.  484. 
may  be  conditioned  to  determine  by  bankruptcy,  II.  i^* 
fubfifting  prior  to  a  judgement,  is  a  bar  in  ejediment,  69^ 
by  a  mprtgagor  in  pofieflign,  does  not  bind  a  mortgagees 

108. 
the  affignce  of  a  leafe  is  liable  to  the  covenants^  1 14,  IV, 

69^p^<iud  entitled  to  the  benefit  of  them,  IV.  76. 

mortgagee 


V  INDEX. 

LEASE — continued. 

mortgagee  of  a  leafe  not  liable  to  the  covenants  till  entty^ 

II.  114. 
by  a  mortgagee  in  poflefEony  when  it  will  bind  a  mort* 

gagor,  118. 
renewal  by  a  mortgagee  in  pofTeflion)  a  truft  for  the  mort» 

gagor,  I.  12.1. 
for  years,  of  lands  limited  in  ufe  will  not  deilroy  condii- 

gent  uies,  IL  376. 
for  years^  by  a  joint  tenant^  binds  the  furvivor^  5l6<i— »will 

fever  a  jointure,  5x4.' 
by  tenant  in  tail,  when  a  difcontinuance,  IV.  IIQ. 
for  lives,  need  not  be  furrendered  to  make  a  good  tenant  to 

the  praecipe,  V.  287. 
of  lands  devifed,  operates  sis  a  partial  revocation  only, 

VI.  124. 
Devifesof  leafeholds,  how  revoked,  125. 
a  leafe  of  a  copyhold  contrary  to  cuftom  is  a  forfeiturCi^ 

n.363. 
Powers  of  leafing,  IV.  293,  See  Powers* 
710  truft  implied  between  lefibr  and  leflee,  I.  485. 
^    the  pofieffion  of  a  lefTee  foV  years  is  the  poQeffion  of  the 

heir,  I.  139  109.  III.  409.  554. 
the  leflee  of  a  mortgagor  has  a  right  to  redeem,  IL  1x0. 
the  poiTeflion  of  the  leflTee  of  a  copyhold  is  not  the  pofief- 

iion  of  the  copyholder.  III.  481. 
a  leifee  who  has  paid  no  fine  and  pays  no  rent  is  not  a  pus* 

chafer  within  the  ftatute  t7  Eliz.  c.  4.  IV.  383. 
a  leifee  at  a  rack  rent  is  a  purchafer  for  a  valuable  conCder* 

ation  within  the  (tat.  27  Eliz.  c.  4.  384. 
where  a  leflee  for  years  levies  a  fine,  the  leflbr  is  within l)#tli 

the  favings  of  the  ftat.  4  Hen.  VII.  V.  18 1  • 
Privity  which  may  exift  between  a  leflfor  and  lefleej  aqdi 

their  aflignees,  IV*  73. 

LEASE  AND  RELEASE. 

origin  and  nature  of,  IV.  195. 

the  recital  of  the  leafe  for  a  year  is  evidence  of  fuch  leafe 

againft  the  releafor,   198. 
who  may*convey  by  it,  and  what  may  be  conveyed,  id* 
operation  of|  on  eftates  in  remainder  and  reverfion^  id. 
what  confideration  neceflary,  199. 
does  not  deveft  any  eftate,  id* 
Q.  Whether  a  ufe  refults  on  it,  202. 1.  445. 
operates  as  an  extinguifliment  of  a  power  relatii^g  to  the 

land,  IV.  334. 
operates  wilihout  tranlmutation  of  poflefHon^  L241J  IV.334. 

diSet 


INDEX. 

tEASE  AND  RELEASE— ««//.^««/. 

dcJcs  not  cxtinguifli  a  power  in  grofs,  IV.  335. 
nor  a  collatcraJ  power,  337. 
to  make  a  tenant  to  the  praecipe,  V.  332. 
by  a  particular  tenant   will  not   deilroy  contingent  n? 
inainders,  11.  362. 

lEET  COURT,  in.  279. 

JLEGACY, 

ftands  on  the  fame  ground  as  a  fpecizlty  debt,  I.  y43«, 
out  of  real  property,  not  within  the  ftatute  of  liDrttationSi 

111.567. 
what.pafTes  by  the  word  Ug^cy  in  a  derifc,  VI.  197. 
a  devife  of  lands  charged  with  legacies  gives  an  eftate  ffl 

fee,  255. 
a  legatee  may  be  witnefs  to  a  will,  75. 

J£GAL  ESTATES, 

the  rule  in  Shelley's  cafe  applied  to  devifes  of,  VI.  324* 
cannot  unite  with  equitable  ones  under  the  rulcinSbcjlcj^ 
cafe,  IV.  48J.  VI.  378.    ■ 

LETTERS  PATENT,  dignities  by.  III.  215. 

nCENTIA  CONCORD ANDI,  V.  17, 
UFE,  eftate  for,  See  Eftate  for  life. 

JJMITATION,  Statutes  of,  HI.  539. 
tSuQi  of  as  to  writs  of  right,  id» 
as  to  prefcriptive  rights,  540. 
as  to  avowries,  id. 
.     .      as  to  writs  of  formedon,  541. 

as  to  entry  upon  lands,  and  ieje£lnients,  id.. 

The  entry  muft  be  upon  the  land,  5{o.-^an4  fpU*^ 
by  a£iion,  551. 

yrhcre  a  perfon  acquires  a  new  right,  id. 
there  muft  be  an  adverfe  poileffion,  554. 
to  what  pcrfons  and  cftates  they  extend,  557. 
nullum  tempusa<^,  558. 
what  perfons  and  eftatcs  are  not  witiuQ  thcfc  ftatufps,  5^» 

ecclefiaftical  corporations*  id« 

advowfons,  561. 


INDEX. 

J^IMTTATION,  Statutes  of— cd?/j///2«^i. 

^hat  peifon^  md  eftates  are  not  witliin  thefc  (Ufutei 

"'Continued. 

dignities,  III.  274: 

rents  created  by  deed,  561  ^ 

JFealtT  andothisr  fervicas^  563, 

|>enod^bts,  id. 

tithes,  561. 

a  legacy  out  of  real  property,  567. 
favings  in  the  ftatutes  of  limitation,  563, 
"where  equity  adopts  the  do£brine  of  thete  ftatutes^  k6^ 

'   566.  . 

tINEAL  CONSANQUINITY,  HI.  373^ 
LINEAL  WARRANTY,  IV.  49. 

LIVERY  OF  SEISIN,  L  166  IV,  102. 

|iyery  in  deed  and  in  law,  IV.  103,  104.        * 

livery  in  law  does  not  transfer  the  freehold  till  entry^  104, 

may  be  g.ven  apd  received  by  attorney,  105. 

where  equity  will  prefume  it  or  ifupply  the  want  of  it)  lod^ 

neceffary  to  a  feoffment,  102. 

neceffdry  to  die  operation  of  a  gift,  ill* 

but  not  of  a  grant,  id. 

neceflary  to  the  completion  of  a  freehold  leafci  1 15, 

but  not  to  that  of  an  exchange,  140.     » 

neceffary  to  the  completion .  of  a   partition  at  common 

law,  143. 
not  neceffary  in  a  furrender,  156. 
nor  in  a  freehold  leafe  under  a  power,  295. 
nor  to  the  completion  of  a  fine,  V.  6. 
livery  to  one  joii^t- tenant  inures  to  all,  II.  J15.  ^  " 

;.OC  AL  LIBERTIES,  might  before  the  ftat.  27  Hen.  VIIL  be 
conveyed  to  ufes,  I.  408. 

LONDON, 

cuftom  of  barring  dower  there,  I.  1 79. 

a  married  woman  may  bind  hcrfelf  in  London  by  a  dce^ 

inrolled,  V.  1 54. 
^  recovery  may  be*  fuffered  in  the  court  of  huftings  therci 

380. 

JiORD  OF  A  MANQR,  L  3.  293^  J^^  Copyholds. 


INDEX. 

IX)RD  BY  ESCHEAT,  S*e  Efcheat. 

LORDSHIPj  equivalent  to  feigniory  or  manor,  I.  5,  292< 

LUNATICS,  See  Idiots  and  Lunatics. 


M. 

MADD£R»  dtfaeable,  III.  55,  63. 
MAGNA  CHART  A,    See  Statutes,  K.  John. 
MARLBRIDGE,  Statute  of,   See  Statutes,  Hen.  3* 

MANORS, 

what  conftltutes  a  manor,  L  3,  293. 

how  dcftroycd,  5. 

franchifes  annexed  to  manors,  279. 

manors  of  ancient  demefne,  296. 

a  manor,  although  divided,  majr  fometimes  retam  its  right% 

299,  II.  545- 
a  manor,   although  deftroyed,    will    fupport    copyholdsi 

I.  299. 
cuftomary  manors  may  be  demifed  by  copy  of  court  TcHX^ 

307- 
what  paiTes  in  a  deed  by  the  word  mutwr^  IV*  ^9*^ 

what  in  a  fine,  V.  io2« 
MARKETS, 'Right  of  holding  them,   tS^^  Franchife. 
MARQUIS,  Title  of,  III.  184. 

MARRIAGE, 

neceflary  to  curtefy,  L  107. 

and  to  dower,  136. 

cannot  be  made  vaid  by  the  eccledaftic^l  court  after  tliC 

death  of  either  party,  107. 
how  the  fa^  of  marriage  is  tried,  137, 
clandeftine  marriages  not  void,  138. 
the  legality  of  marriages  celebrated  in  Scotland  may  be 

tried  by  jury,  139.- 
marriage  contradls  by  female  infants,  IV«  i5«-^by  majg 

infants,  19. 
is  a  valuable  confideratlon,  I.  21 8,  IV,  24,  3^3* 
dignities  by  marriages.  III.  220. 
diftiqfbion  between  a  conveyance  previous  to  and  in  confi« 

deration  of  marriage,  and  a  conveyance  made  afterward^ 

to  a  wife  or  children,  IV.  38^. 

proTiiQ 


t   N   ©   E   X. 

provifo  in  ftatutes  13  and  27  Elizabeth,  in  favour  0^  mar- 
riage fettlcmcnts,  IV.  388. 

how  far  the  conHderation  of  marriage  extends,  398. 

conveyances  in  derogation  of  marriage  rights,  alfo  mar- 
riage bonds,  and  beneficial  leafes  taken  as  rewards  for 
procuring  marriage,  are  void  in  equity,  408* 

ConftrudiOn  of  marriage  articles,  482. 

marriage  and  birth  of  a  child  revokes  a  devife,  VL  IOl« 

Q^  whether  marriage  alone  revokes  a  devife,  105* 

revokes  a  woman's  will,  id, 

conditions  in  reftraint  of  marriage.  See  Conditions* 

Married  women, 

may  be  copyholders,  L  317. 

no  z&  of  a  married  woman  amounts  to  a  forfeiture  of  k 

copyhold,  376, 
may  be  admitted  to  copyholds  by  attorney,  357. 
no  heriot  due  on  the  death  of  a  married  woman,  3  $9. 
a  devife  of  a  copyhold  by  a  married  woman  is  void^  VI. 

37-  , 

may  be  feifed  to  ufes,  I.  J.07,  422. 

no  laches  can  be  imputed  to  a  manied  womans  %t^  22^$ 

II.  153. 
truft  for  the  feparate  ufe  of  a  married  woman,  I.  465. 
cannot  be  truftees  for  their  huibands,  484. 
purchafe  in  the  name  of  a  married  woman,  id. 
may  be  bound  by  a  condition,  id. 
bound  by  a  decree  of  foreclofure,  254. 
exception  in  favour  of  nurried  women  in  the  ftatutes  9$ 

limitation.  III.  563. 
what  deeds  they  may  execute,  IV  20. 
may  be  grantees  in  a  deed,  32. 
may  take  from  their  hufbands  through  a  truftee,  id. 
cannot  make  leafes,  131. 
may  join  with  their  hufbands  in  declaring  the  ufes  of  a  fine 

or  recovery,  221. 
power  of,  as  to  levying  fines  and  fuffering  recoveries,    See 

Fine  and  Recovery. 
tSeA  of  a  fine  in  barring  a  married  woman,  V.  155. 
cannot  declare  the  ufes  of  a  leafe  and  releafe,  IV.  227. 
may  execute  powers  of  appointment  or  revocation,  236. 
may  take  from  their  hufbands  by  appointment,  241. 
cannot  bind  themfelves  at  common  law  by  a  bargain  and 

folc,  V.  154, 

may, 


t  n  n  t  x. 

MARRIED  WOMEN— continutd. 

may,  by  the  cuftom  of  London  and  fome  other  cities^  bind 

themfelves  by  a  deed  inroUed,  V:  154. 
are  difabled  from  deviGng,  by  the  ftatute  of  wills,  Vt«  15. 
may  make  wills,  in  cafe  their  hulbands  are  baniihedy  or 

have  abjured  the  realm^  id. 
may  be  devifees,  17. 

JifEMORIALS, 

circumftances  required  by  the  rcgiftcr  tfts,  IV.  344; 
a  memorial  of  a  devife  may  be  regilteredj  VI.  1 1. 

MERGER,  L  ao. 

cftates  uU  not  fubjed  to,  38,  II.  496. 

of  truftcftates,  503. 

of  powers,  IV.  338. 

of  an  eftate  for  years,  I.  263,  26 f, 

where  a  leflee  for  years  is  made  tenant  totiie  praecipe,  thcxe 

is  no  merger,  V.  303. 
a  term  for  years  faved  from  merger  by  the  ftatute  of  ufcs, 

L  433* 

MESSUAGE, 

what  was  anciently  meant  by  this  word.  III.  pj, 
what  will  pafs  by  it  in  a  deed,  IV.  40. 
what  in  a  devifc,  VI.  J95. 

MILITARY  TENURES,  deftruaion  of,  IV.  g 
MILK,  titheablc,  III,  65. 

MILLS,  the  profits  of  them  are  tithcablc,  66.     ' 

MINES, 

belong  to  tenant  in  fee  fimple,  I.  19. 

of  gold  and  filver,  belong  to  the  king,  id. 

opening  mines  is  wafte,  66. 

cannot  be  dug  for  cither  by  the  lord  of  a  manor  or  by 

the  copyholder,  326. 
%re  under  tVs  proteftion  of  truftees  to  prcfenrc  contingent 

remainders,  II.  40a. 
the  profits  of  mine^  are  not  titheable  of  common  ri^bt^ 

m.  66, 
recoveries  cannot  be  fuffered  of  mines,  V.  382. 

7  MONET 
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MONEY  to  be  laiJ  out  in  land, 

confidered  in  equity  as  land,  I.  6. 
may  be  intailcd,  34 — mode  of  barriug  fucb  intaH,  57, 
liable  to  curtefy,   1 20. 
does  not  efeheat,  III.  522. 
a  fine  cannot  be  levied  of  it,  V.  loa. 
a  devife  of,  within  the  ftatute  of  frauds,  VI.  73. 
will  pafs  by  a  devife  of  lands,  tcuememsj  and[  hcrcditai* 
inents»  191. 

MORTGAGE, 

origin  of  mortgages,  II.  82. 

interpofition  of  the  court  of  chancery,  83- 

defer iption  of  a  mortgage,  85. 

how  mortgages  are  confidered  in  equity,  87, 

covenant  for  payment  of  the  mortgage  money,  id, — cScck 

of,  179,   181. 
mortgages  in  fee  and  for  yisars,  88. 
reftraints  on  the  right  of  Redemption  arc  void,  89. 
diitinguiihed  from  a  new  agreement  for  a  purchafe,  95- 
diftinguifhed  from  a  conditional  piirchafe,  99* 
Mortgagor, — intercft  and  power  of, 
how  confidered  in  equity,  87. 
is  quafi  tenant  at  will,  io6. 

his  intercft  inferior  to  that  of  a  tenant  at  will,  107. 
has  an  equity  of  redemption  after  forfeiture,  ill. 
ufually  made  a  party  to  an  aflignmcnt,  I2!i. 
lofes  his  right  of  redemption  by  fraud,  II.  163. 
may  nominate  in  the  cafe  of  an  advowfonj  III.  25, 
Mortgagor  in  pofleflion, 

cannot  commit  wafte,  II.  108. 
cannot  make  a  leafe  to  bind  the  mortgagee,  id. 
cannot  bar  the  mortgagee  by  fine,  no,  V.  253. 
may  vote  at  eledlions,  II.  no. 
Mortgagee, — intereft  and  power  of,  xil. 
how  confidered  in  equity,  87. 
entitled  to  rent  after  notice,  in. 
of  a  leafe,  not  fubjeft  to.  covenants  until  entry.  114. 
Mortgagee  in  poffefficn, 
muft  account,  117. 
will  i)e  allowed  his  expcnccs,  118. 
who  affigns  his  mortgage  is  anfwcrable  for  the  pro£t9« 

id. 
who  colludes  with  the  mortgagor,  muft  account,  id. 
will  not  be  allowed  any  thing  for  his  trouble  ia  receiv- 
ing rent,  X19. 

cannot 


n 


INDEX. 

MORTGAGE-^oMi/MfiMdl 

Mortgagee,  intcreft  and  power  of    tontinuei^ 
Mortgagee  in  poffeffion — continued. 

cannot  make  a  leafe  to  bind  the  mortgagor,  II.  i  ip« 
cannot  commit  wade,  120. 

who  renews  a  leafe,  is  a  truflee  for  the  mortgagor^ 
121. 
>   cannot  prefent  to  a  living,  id.  III.  12,  26. 
cannot  bar  the  mortgagor  by  fine,  11.  I2»,  V.  250. 
may  vqte  at  eledions  after  feven  years  pofle£Eioi]y  IL 
124. 
is  a  trufiee  for  the  mortgagor^  126. 
is  a  pnrchafer  for  a  valuable  confideration  within  the 
ftatute  27  Eliz.  c.  4.  IV.  384. 
a  mortgage  may  be  afligned,  li.  122. 
is  perfonal  property,  id. 
An  equity  of  redemption,  125. 
origin  and  nature  of,  84,  86,  125. 
fimilar  to  a  truft  eftate,  126. 
b  alienable,  intailablc,  and  defcendibte  like  a  trtift  eftate, 

id. 

h  devifable  like  a  truft  eftate,  id.  VI.  20. 

may  be  mortgaged,  it6. 

fubje£l  to  curtefy,  127,  L  120. 

of  a  mortgage  in  fee,  not  fubjedi  to  dower,  I.  49$^  IL 

131. 
of  a  mortgage  for  years,  fubje^  to  dower^  I.  449,  II. 

Is  aiTets   in   equity,    II.  139 — ^and  fonietimc^  at  law, 

of  a  truft  eftate,  is  equitable  aflets,  id* 
Who  may  redeem,  id. 

an  heir  at  law  or  by  cuftom,  id. 
a  fubfequent  incumbrancer,  I4i. 
a  jointrefs,  142. 
the  crown,  id. 
whoever  redeems  muft  do  equity«  id. 
no  precife  time  fixed  for  redemption,  i52« 
A  mortgage  is  generally  irredeemable  after  20  years  pof* 
fcffion  by  a  mortgagee,  153,  III.  ^6^. 
except, 

in  cafes  of  dlfability,  II.  1^3. 
where  an  account  has  been  {ettled,  156. 
where  the  mortgagee  acknowledges  the  mortgage,  id* 

4  whdc 
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AA  equity  of  redemption— ^v/i/int/^J. 

a  mortgage  genendly  irredeemable  after  20  years  pofleft 
fion  by  a  mortgagee — continued* 
except^ 
where  no  time  of  t)ayment  has  been  appointed^ 

n.  158. 
where  the  mortgagor  eontinues  in  pofleflion^  102* 
where  there  is  naud  in  the  mortgagee^  id, 
forfeited  by  fraud,  163.  . 

'    Q.  whether  it  wiU  efcheat  to  the  trown,  142,  III.  521. 
me  right  to  redeem  cannot  be  reftrained,  IL  89; 
cafe  in  which  a  court  of  equity  will  not  decree  a  re* 

demption.  III.  98. 
may  be  conveyed  by  bargain  and  fale,  IV.  177.  ' 
is  within  the  ftatute  11  Hen.  7.  c.  20.  for  preventing 
jointrefles  from  levying  fines,  or  fuffering  recoveriesj 
V.  402. 
of  a  copyhold,  follows  the  cuftom  as  to  the  legal  eftate^ 

552. 
is  devifable,  VI.  20. — fuch  devife  within  the  ftatute  of 
frauds,  73. 
payment  of  mortgage  money  and  intereft, 

perfonal  property  firft  liable,  II.  i  ds.-'^-even  in  favour  of  a 
devifee,  166.— -and  although  there  be  a  difpofition  of 
the  perfonal  eftate,  or  a  charge  on  the  real  eftate^ 
167. 
land  devifed  for  payment  of  debts  applied  in  default  o£ 
'  perfonalty  in  difcharging  mortgages,  169. 
when  real  property  will  be  applied  in  preference  to  per-^ 
fonaity  in  difcharging  a  mortgage, 
where  a  teftator  exempts  his  perfonalty,  173. 
where  a  chattel  is  fpecifically  bequeathed^  it  is  ex* 

empted,  176. 
where  the  charge  was  originally  oil  real  property,  177. 
•—although   there   was  a  covenant   for  payment^ 
179. 
where  the  debt  was  contraded  by  another,  i8o-« 
although  there  be  a  covenant,  181— or  a  charge  on 
the  real  and  per£onal  eftate,  182. 
where    only  an  equity  of  redemption  is  purchafedj 
iSj-^unkfs  the  purchafer  makes  the  debt  his  own^ 
l%6. 
nortga^gei  by  httftsKid  and  wifei  187* 

I  ^roportipii 
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MORTGAGJL— continued. 

Payment  of  mortgage  money  and  intcrelk  ^cofitmu^J, 
proportion  to  be  paid  by  tenants  for  life  and  remainder 

men  in  redeeining,  II.  i88, 
of  intereft,  190. 

agreement  for  lowering  intercft,  191. 
Where  intereft  upon  intereft  is  allowed^  id. 

where  a  mortgage  is  afTigned,  192. 

where  an  account  is  ftated  or  fettled,  id. 
-     where  the  time  of  payment  is  enlarged,  id. 

when  allowed  againft  an  infant,  193. 
Vfho  are  bound  to  pav  intereft,  194. 

tenants  in  fee  and  for  life,  id. 

infant  tenants  in  tail,  195 — ^but  not  a  tenant  install  of 
full  age,  194. 
mortgage  money  is  payable  to  executors,  196. 
parol  evidence  of  tlie  payment  of  the  debt  is  admifEblcj 

197. 
Order  in  which  mortgages  are  paid,  198. 

mortgages  not  preferred  in  equity  to  judgement  debts,  id« 
kgal  incumbrances  preferred  to  equitable  ones,  199. 
priority  may  be  loft  by  fraud,  id. 
where  poflefiion  of  the  title  deeds  will  give  priority^ 

201. 
priority  may  be  loft  by  a  dcfcfk  in  the  mortgage,  203. 
a  defe£tiye  mortgage  preferred  to  a  judgement,  204. 
Of  tacking  fubfequent  to  prior  incumbrances,  ao'j. 
a  puifne  mortgagee, 

proteded  by  taking  in  a  prior  incumbrance^  id.  21 2. 

to  what  entitled  on  that  incumbrance,  213. 

prote&ed  by  a  covenant  that  the  firft  mortgage  ihaQ 
fecure  fubfequent  fums,  2io. 

and  alfo  by  a  term  attendant,  216. 
who  may  tack  fubfequent  to  prior  incumbrancesy  21 1. 
who  may  tack  a  judgement  to  a  mortgage,  214. 
a  fecondLmortgagee  who  takes  in  a  term  attendant  will 

prevail  in  eje£bment  againft  a  prior  mortgagee^  229* 
tSe&  of  a  declaration  of  truft  of  a  term,  231. 
a  puifne  mortgagee  muft  have  the  beft  right  to  the  legal 

eftate,  to  be  entitled  to  priority,  234. 
at  what  time  a  prior  incumbrance  may  be  got  m,  238— « 

pendente  lite,  id.  but  not  after  judgement,  243. 
a  mortgagee  will  not  be  allowed  to  tack  a  judgement 

.debt  to  that  due  upon  the  mortgage  of  a  copyhold, 

■  ^■'"-  ^ 
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MORTGAGE— continued. 

Of  tacking  fubfequent  to  prior  incumbrances— r^n/z/ft/^i. 
what    will  amount  to  xlotice  of  4  prior  incumbrance^ 

II.  249 
dirtGt  and  conftrufiive  notice,  id. 
Foreclofure, 

nature  of,  251.  » 

will   not  be  decreed  before  a  mortgage  is  forfeited^ 

a  decree  of  foreclofure  binds  an  intail,  id.. 

where  infants  are  barred,  254. 

feme  coverts  bound  by  a  decree  of  foreclofure,  id.  j 

time  of  payment  fometimes  enlarged,  255. 

a  right  to  loreclofe  forfeited  by  fraud,  163. 

decrees  of  foreclofure  fometimes  opened,  255. 
an  advowfon  may  be  mortgaged.  III.  12. 
a  copyhold  may  be  mortgaged  by  furrenderi  V.  552. 
how  a  mortgage  is  affefted  in  equity,  by  the  regifter  zQ:s, 

IV.  349. 
not  liable  to  the  dower  of  the  mortgagee's  wife,  I.  155. 
by  a  joint-tenant  fevers  a  jointure,  II.  525. 
a  mortgage  is  devifable,  VI.  21. — ^fuch  devifc  within  the 

ftatute  of  frauds,  73. 
a  mortgage  of  lands  devifed  operates  as  a  partial  revocation 

of  the  devife,  12;. 
what  words  pafs  mortgages  in  a  devife,  2(294    See  Devife* 

MORTMAIN,  Statutes  of,  I.  11. 
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NATURAL  BORN  SUBJECTS,  who  are  confidered  fuch, 
ni.37S- 

NATURALIZED  PERSONS, 
may  be  freeholders,  L  ii. 
entitled  to  dower,  146. 

NEW  RIVER  SHARES, 
are  real  property,  I.  2. 
fines  may  be  levied  of  them,  V.  10 1. 

I  a  NOMINATION, 
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NOMINATION, 

diftinguifhed  from  prefenution,  III.  3. 

t  mortgagor  of  an  advowfon  may  noBunate,  a^ 

MONCLAIM,  Stotutc  of,  V.  126. 

NONUSER, 

does  not  deveft  a  rent,  III.  345.   . 

ts  a  caufe  of  forfeiture  of  a  franchife,  302* 

when  a  forfeiture  of  an  olhce,  166 • 

NOTE  OF  A  HNE,  V.  30. 

NOTICE, 

What  conftitutes  notice  of  an  incumbrance,  II.  249. 

direct  notice,  by  formal  communication,  id: 

conftru£tive  notice,  by  a  decree  and  feveral  other  mea&s, 
id. 

^iispendenSi  147. 

regiitcring  a  deed  is  not  notice,  IV.  348. 

notice  to  the  agent  is  notice  to  the  party,  353. 

notice  to  the  attorney  is  notice  to  the  party,  357,  362- 
takes  away  the  effe£l  of  regiftering,  353— the  notice  xnuft 

be  fully  proved,  363.  ,  ' 

how  proved,  358. 

of  a  prior  incumbrance  makes  a  purchafer  liable,  II.  242. 
of  a  truft  will  make  a  purchafer  liable  to  the  truA,  I.  48^^ 

541,  542,  11:384,  416,  211. 
necefiary  to  entitle  a-  mortgagee  t*  rent,  II.  1 1 1. 
whether  material  to  invalidate  a  conveyance  und«r  the  fta- 

tutes  of  Eliz.  againft  fraudulent  conveyances,  IV.  375* 
Notice  to  quit, 

a  tenant  at  will  muft  have  fix  months  notice  to  quit^ 
^  I.  274 — alfo  a  tenant  from  year  to  year,  279. 

a  receiver  appointed  by  the  court  of  chancery  may  give 
notice  to  quit,  285. 

notice  in  writing  is  a  fufficient  demand,  id. 

may  be  given  previous  to  the  expiration  of  a  leafe,  285^ 

perfons  holding  over  after  giving  notice  to  quit,  muft, 
by  ftatute  14  Geo.  2.  c.  19.  f.  18.  pay  double  rent^ 
128— a  parol  notice  is  within  this  (tatute,  289. 

acceptance  of  rent  is  not  a  waiver  of  notice  to  quxt^ 

274-  .  . 

a  diftrefs  for  rent  Is  a  waiver  of  notice  to  quitt 

NULLUM  TEMPUS  ACT,  01.558. 
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OCCUPANCY,  I.  90- 

who  are  called  fpecial  occupants,  91.  ^ 

general  occupancy  taken  away,  92. 
of  a  copyhold,  30^. 
of  a  rent.  III.  336. 

OFHCES, 

nature  of  an  office,  III.  132. 

fome  offices  are  real  property,  I.  2« 

an  eftate  of  freehold  may  be  had  in  certain  offices^  !•• 

are  either  pu'blick  or  private,  III.  132* 

are  judicial  or  miniderial,  133. 

tenure  by  grand  fcrjeanty,  id. 

the  nine  great  offices  of  the  crown,  id. 

how  offices  are  created,  id. 

the  king  cannot  ercfk  any  new  offices  with  fees,  without 

confent  of  parliament,  1^4' 
offices  incident  to  fuperior  ones,  id.  .  * 

cannot  be  granted  by  the  crown,  136. 

muft  in  general  be  granted  by  deed,  137. 

when  in  the  grant  of  biihops,  are  not  within  the  difabllng 
ftatutes,  id. 
held  of  the  crown,  how  granted,  135,  IV.  565. 
defcent  of  offices.  III.  142,  419. 
Eftates  which  may  be  had  in  different  offices,  I4)w 

an  eftate  in  fee  or  for  the  life  of  the  grantee,  X42« 

an  eftate  for  years,  143. 

an  eftate  at  will,  144. 

an  eftate  in  remainder  or  reverfion,  145. 

an  eftate  tail,  147. 

an  eftate  in  dower  and  by  curtefy,  X48. 
fome  offices  may  be  held  by  two  perfons,  149.  • 
what  offices  may  be  affigned,  ico. 
whether  an  office  is  within  the  ftattite  of  ufes,  i;2« 
who  may  hold  offices,  id. — a  woman,  where  the  office  la 

merely  miniftcrial,  153. 
how  exercifed,  154. 

difference  between  a  deputy  and  an  affignee,  t55» 
qualifications  required  for  nolding  offices,  158. 
^i  the  offisnce^of  buying  offices^  160. 

23  what 
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OFFICES— continueJ. 

what  offices  are    within   the    ftatute,    5  and    6  £dw.  d. 

III.  160. 
what  offices  are  not  within  this  ftatutc,  i5i. 
what  bargains  are  not  within  the  ftatute,  ]63. 
equity  fupplies  the  icfcGt  of  the  ftatutc,  164, 
How  loft, 

by  forfeiture,  165. 

by  accepting  an  incompatible  office,  268. 

by  deftruftion  of  the  principal,  169. 
are  within  the  ftatute  of  limitations,  558. 
fines  may  be  levied  of  offices,  V.  99. 
perfons  having  land  annexed  to  offices  may  be  barred  b^ 

fine  and  nonclaim,  189. 

ORIGINAL  WRITS, 

of  fines,  V.  14,    4$*^^  Fine. 

of  recoveries,  275,    See  Recovery. 

may  be  amended  as  to  miftakes  of  the  clerk,  41  x. 

do  not  abate  on  the  death  of  a  king  or  queen,  i6. 

OUSTER, 

ot  the  freehold,  I.  15. 

a  tenant  in  common,  prefumed  after  long  acqutefcence  te 
have  been  oufted,  II.  553. 

OUTLAWS, 

cannot  prefcnt  to  livings,  III.  32. 
may  levy  fines,  V,  85. 
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PARCELS, 

how  they  Ihould  be  defcribed  in  a  deed,  IV.  38. 

how  in  a  writ  of  covenant  to  levy  a  fine,  V.  102. 

how  in  a  declaration  of  ufes,  IV.  210. 

how  in  a  writ  of  entry  to  fufFer  a  recovery,  V.  382- 

how  in  a  devife,  VI.  188,    SeeDcvite. 

the  defer iption  of  parcels  in  a  Mrrit  of  covenant  to  levy  a 

fine,  may  be  amended  if  erroneous,  V.  102. 
the  defcription  of  parcels  in  a  recovery  may  be  amended  if 

erroneous,  V.  413. 

PARK,    5^^  Franchifc. 

PAROCHIAL  CLERGY,  entitled  to  Emblements,  L  88. 

PAROL 


r 
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PAROL  EVIDENCE, 

that  a  provifion  made  for  a  wife  was  in  a  bar  of  dower, 
not  admiflible,  I.  2^4. 

admitted  to  {how  that  a  purchafe  was  made  with  trull  mo- 
ney, ii73. 

admitted  to  prove  the  payment  of  a  debt,  II.  197. 

of  a  promife  to  account  and  pay,    inadmiflible  after  ix 
years,  256. 

when  admitted  to  rebut  a  refulting  ufe,  IV.  210. 

not  admitted  to  prove  that  a  teflator  meant  his  will  to  re- 
main unrevoked  by  a  fubfequent  conveyance,  VL  up, 

admitted  in  fetting  afide  a  will  for  fraud,  150. 
.   not  allowed  to  explain  a  deed,  IV.  425— npr  a  will,  VI. 
164— except  where  there  is  an  atnbiguitas  latensy  IV.  425, 
VI.  164. 

PAROL,  allowed  to  demur  on  account  of  infancy,   V«  215> 
508. 

PARTIES, 

to  a  deed,  IV.  13. 

names  and  defcriptions  of  parties,  34. 

conilru£lion  of  a  deed  as  to  the  parties,  429. 
to  a  fine,  V.  79. 

an  error  in  a  chriftian  name  cannot  be  amended,  117. 

how  far  barred  by  it,  150, 
to  a  recovery,  392. 

an  error  in  the  names  will  be  amended,  412. 

PARTITION, 

of  a  joint-tenancy,  II.  529,    See  Joint-tenancy. 

of  an  eftate  in  coparcenary,  542,    See  Coparcenary. 

of  a  tenancy  in  common,  561,     See  Tenancy  in  Common. 

deed  of,  IV.  143. 

PASTURE,  Common  of,  III,  92. 

PEER,    S^^  Dignities. 

PERPETUITIES, 

repugnant  to  law,  II.  307. 
difcouraged  both  at  law  and  in  equity,  IV.  494. 
hiftory  of  fettlements,  491. 

eftates  may  be  rendered  unalienable  for  lives  in  being,  and 
21  years  after,  495. 
this  rule  applicable, 

to  fpringing  and  (hifting  ufes,  496. 

to  ufes  arinng  from  appointments,  id. 

but  not  to  remainders  after  eftates  tall,  503. 

14  an 
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rERPFTUrriES*  -continued. 

an  unborn  pcrfon  may  be  made  tenant  for  Itfe^  IV.  <04« 
a  veiled  remainder  may  be  limited  after  an  eftate  ior  life 

to  an  unborn  pcrfon,  id* 
no  eftate  can  be  litnited  to  the  ifTue  of  an  unborn  peribn. 

an  eftate  may  be  limited  by  appointment  to  a  perfon  not 

bom  when  the  power  was  created,  id. 
rules  relating  to  perpetuities  apply  to  dedaraticHis  of  troft 

of  terms  for  years,  506. 
may  be  created  by  a6l  of  parliament,  id. 
cannot  be  created  by  will,  VI<  16 1,  445,  459. 

PERSONAL  PROPERTY,  I.  j. 
cannot  be  intytiled,  35. 

a  bcqueft  of  perfonalty  is  not  a  bar  of  dower,  193. 
a  mortgage  is  perfonal  property,  II.  122. 
when  applied  in  difcharging  mortgages.    See  Mortgage. 

flSCART^  pommon  of,  pi.  10 1. 

PLOUGH  BOTE,  1.63. 

PORTIOl^  OF  TITHES,  III.  67. 

POSSESSION, 

eftates  in  pofleffion,  II.  25  s* 

poflcflion  and  right  of  pofleiEonf  III.  368-— a  right  of  pof^ 

feilion  equivalent  to  a  right  of  entry,  542^  368. 
a  right  of  poflelEon  will  pafs  by  a  fine  at  common  law, 

V.  120.  . 

of  a  guardian  ip  focage  is  the  poiTeihon  o.f  the  ward,  L  14, 

III.  411.  ' 

of  one  joint- tenant  is  the  pofleflion  of  all,*  11.  504^  517^ 

I1L555,'V.  217. 
of  one  coparcener    is  the  pofleffion  of  all,   I^.  539,    I^. 

of  one  tcnznt  m  common  is  thepofleiSon  of  all,  III.  410^ 

'    SS^»  5S5t  V.  217. 

of  a  leflce  for  years  is  the;  poflcflion  of  the  heir,  I.  13, 
19Q,  III.  409,  554. 

of  the  leflee  of  a  copyhold,  not  the  poflefliion  of  the  co- 
pyholder, 4^1. 

adverfe,   See  Adverfe  pofleflSon. 

the  defeent  of  a  dignity  not  afiefled  by  pofl[efllion>  253^ 

writ  of  pofleflion  un  a  fine,  V.  46. 

JHaSSIBILITY  UPON  A  POSSIBILTTT,  II.  303. 

'   '     TQSX 
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FOST  FINE,    Sit  King's  Silver. 

POSTHUMOUS  CHILDREN, 
take  as  if  born,  II.  336. 
what  time  allowed  K>r  their  birth.  III.  3^4. 
are  not  entitled  to  the. profits  received  before  their  births^ 

386- 
POTATOES,  titheable,  IIL  5J. 

POVERTY,  Degradation  of  a  Peer  for.  III.  234. 

POWERS, 

Pf  revocation  and  appointment, 
nature  of,  IV.  228* 

either  relate  qr  are  collateral  to  the  land,  229. 
powers  relating  to  the  land,  id.— are  either  appendant 

pr  in  grofs,  |d. 
powers  collateral  to  the  land,  230, 
in  what  deeds  inferted,  231. 
good  without  technical  words,  id* 
a  power  of  appointment  implies  a  power  of  revocation, 

but  not  e  contra^  232. 
^n  infant  in  ventre  ntatrif,  is  a  proper  obje A  of  a  power 

pf  appointing  portions,  id. 
a  power  of  appointment  includes. a  right  to  referve  s 
new  power,   233— except  in  the  cafe  of  collateral 
powers,  235.       ' 
to  whom  powers  maj  be  given,   id.«— infants,  id.— 

married  women,  236. 
who  may  be  appointees,  241. 
?  power  of  appointment  does  not  fulpend  the  veiling  of 

remainders,  id.  }!•  288^ 
Execution  of, 

may  be  reftrained  by  circumftances,  TV.  245. 
iirbere  a  particular  initrument  is  fpecified  it  muft  be 

adopted,  252. 
^  power  given  generally  may  be  executed,  either  by 
deed  or  will,    25 3 ---but  they  muft  be  properly 
executed,  254.— except  in  the  cafe  of  coUatersd 
powers,  255. 
a  will  made  ii^  execution  pf  s^  power  retains  all  it^ 

properties,  256. 
the  power  need  not  be  recited,  257. 
the  mftrument  muft  refer  to  the  eftate,  259. 
s  power  may  be  executed  by  feveral  inftmments,    id» 
—and  at  di£R:rent  times  and  over  different  parts  pt 
|hc  eftate,  2^0, 

Appointnaent 


s 
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FOWERS— continued. 

Of  revocation  and  appointment^— ^ «^mi/r4f. 
execution  oi-^^^ontinued. 

Appointment  under  a  power, 
conveys  the  legal  eftate.to  the  appointee^  I.  461. 
muft  oe  to  ufes  which  might  have  been  created  by 

the  deed  giving  the  power,  IV.  497. 
may  be  only  a  revocation  pro  tanto^  261  • 
may  give  a  lefTer  eflate,  262. 
muft  not  be  illufory,  263. 

an  unwarranted  condition  annexed  is  void*  268. 
to  perfons  not  objeds  of  the  power  is  void,  269. 
when  an  inftrument  will  operate  as  an   appoint- 
ment, 276. 
muft  be  regiftered,  34$. 

may  be  made  to  a  perfon  unborn  at  the  creation  of 
the  power,  505. 
efie£i8  of  execution,  281. 
will  not  defeat  a  prior  eftate,  285. 
ufes  arifin^  from  the  execution  of  powers,   I.  437. 
an  execution  of  a  power  relating  to  the  land  may  be 

confirmed  by  fine  and  nonclaim,  V.  169. 
In  what  cafes  equity  will  fupport  a  defe^ive  execu- 
tion, IV.  324. 
where  there  is  a  confideration,  3.25. 
where  there  is  fraud,  329. 

where  a  complete  execution  is  prevented   by  acci- 
dent, id. 
equity  will  not  fupply  a  non-execution,  330. 
,  an  execution  operates  as  an  extinguiihment,  333. 
Power  of  limiting  a  jointure, 
origin  of,  IV.  287. 
conftruftion  of  the  words,  not  exceeding  the  clear  yemrij 

valucj  id. 
modern  prafbice  as  to  powers  of  jointuring,  289. 
power  to  limit  a  jointure  proportioned  to  the  wife's  for- 
tune, id. 
may  b«  given  on  condition  that  the  marriage  fliall  be 

with  the  confent  of  a  tliird  perfon,  292. 
in  a  devife  of  a  legal  eftate,  does  not  prevent  the  ope* 
ration  of  the  rule  in  Shelley's  cafe,  VI.  324. 
Power  of  leafing, 
origin  of,  IV.  293. 
conftrued  ftri£bly,  294. 
a  condition  in  a  power  of  leafing  is  precedent^  294. 

qualifications 
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POWERS^coniimeJ. 

Powcfof  leafing— fo«///i«tfi/. 

qualifications  deftrudive  of  the   power  are  difpenfcA 

with,  IV.  195. 
Reftriflions  ufually  annexed^ 
as  to  the  inftrument,  255. 
as  to  the  lands  to  be  leafedy  296.   ' 
as  to  the  time  when  the  leafe  is  to  commence^ 
when  a  leafe  is  faid  to  be  in  reverfion,  304. 
a  general  power  authorizes  leafes  in  poflefiHon  onl  j^ 

id. 
of  concurrent  leafes,  306. 

a  leafe  to  commence  from  the  day  of  date  is  not 
in  reverfion,  309. 
as  to  the  duration  of  the  leafe,  309. 
as  to  the  rent,  313. 
as  totheclaufes  and  covenants,  320. 
in  what  conveyances  it  maybe  inferted,  322. 
•  the  leafe  is  void  if  the  power  be  not  well  executed,  323. 

not  barred  by  a  charge  on  the  land,  336. 
Power  to  commit  wafte.    See  Wafte,  I.  80. 
How  powers  may  be  extinguifiied  and  deftroycd,  IV.  333^ 
a  complete  execution,  id. 
a  releafe,  id. 
Powers  relating  to  the  land, 

by  fine  or  recovery,  or  any  conveyance  under  the  fta- 
tute  of  ufes,    operating  without  tranfmutation  of 
pofleflion,  id. 
a  power  in  grofs  relating  to  the  land,  not  barred  by  a 
conveyance  of  the  land,  335. 
a  collateral  power  not  barred  by  a  releafe  or  conveyance, 
337 — ^y  fi^^  ^"^  nonclaim,  V.  172 — nor  by  a  reco- 
very, 468. 
a  power  may  be  merged,  IV.  338. 
a  power  may  be  forfeited  to  the  crown,  399— in  what 

cafe  the  crown  may  execute  fuch  a  power,  id. 
when  a  power  becomes  void,  342. 
why  powers  of  revocation,  fale,  and  exchange  are  given  in 

modern  fettlements  totruftees,  381. 
a  perfon  cannot  empower  himfelf  to  give  lands  by  a  will 

not  duly  executed,  VI.  69. 
what  words  in  a  devife  create  a  power  of  fale,  435. 

PRAEMUNIRE,  Perfo^s  incurring  its  penalties  cannot befree- 
holdersj  I.  ii. 

PRECIPE 


INDEX. 

PRiECIPE  IN   A  RECOVERY^   aUowed  tp  be  amended, 
V.  413. 

PREBENDARY, 

reftrained  from  wafte  by  a  prohibition  from  the   court  of 
chancery,   I.  79,     Sse  Ecclefiaftics    feifed  Jur^   ecdefijt^ 
V.  188,  210. 

PREDIAL  TITHES,  IH.  54. 

PREMIS3ES  OF  A  DEED,  IV.  33. 

PRESCRIPTION, 

origin  of,  III.  ;23. 

}n  t}ie  perfon  and  in  the  eftate,  5a6« 

What  may  be  claimed  by  prefcription,  id. 

incorporeal  hereditaments,  id. 

a  tenancy  in  common,  527. 
»  a  frank  foldage  appendant  to  the  land,  id. 

in  general,  nothing  but  what  lies  in  grant,  528* 

pertain  franchifes,  id. 

nothing  that  owes  it  origin  to  a  matter  of  record^  530. 

not  a  court  b^r6n,  i4. 

9^1  eafement,  id, 

what  may  be  the  obje^  of  prefcription  in  a  ^ue  ^au^ 

mud  be  time  out  of  mind,  id. 

inuft  have  had  a  continued  ufage,  532. 

inuft  ^e  certain  and  reafonable,  533. 

what  prefaiptions  are  Toid,  id. 

how  i(  may  be  loft,  536. 

negative  prefcription,  538,    Sir  Limitation,  Statutes  of. 

to  a  right  of  indufiing,  18. 

de  non  decimando,  73. 
'        de  modo  decimandi,  H9. 

to  a  right  of  common,   Ste  Common. 
w        to  a  right  of  way.   See  Ways. 

to  a  franchife,  999,  528. 

to  a  right  of  endowment  of  tithes,  69. 

prefcriptive  rights  reftrained  by  the  Itatutcs  of  limitiitioBj 
540, 

PRESENTATION  to  a  benefice,  HI.  15,   ^aAdvowfon. 

^RESENTMENT,  i 

of  the  furrender  of  a  copyhold,  V.  540. 
of  the  forfeiture  of  a  copyhold  Kccmmenda^e,  but  not 
peccflary,  t  377. 

PRESUMPTIVE 
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PRESUMPTIVE  HHR,  HI.  388. 

PRIMER  FINE,  V.  ij, 

PRIMOGENITURE,  Right  of, 

takes  place  amongft  males,  IIL  389. 

formerly  took  place  amongft  females  as  to  dignitiesi  245* 

PRIVATE  ACT, 

origin  of,  IV.  509. 

wluit  makes  an  a&  private,  511. 

fome  cafes  in  which  it  may  be  obtained,  513. 

mode  of  pafling  it^  516* 

operation  of,  519. 

does  not  bind  ftrangers,  id- 
will  bar  an  eftatc  tail,  and  all  remainders  over,  ^to. 
will  not  bar  a  remainder  after  an  eftate  for  life,  525. 

how  conftrued,  526. 

eiFeds  of  the  general  faving,  535. 

may  be  relieved  agdnft,  544. 

ftanding  orders  of  the  houfe  of  lords,   J53*-where  the 
eftate  is  in  Ireland,  560. 

PRIVITY, 

meaning  of  the  word,  V.  133. 

who  are  privies  under  the  fiatiite  4  Hen.  7.  c.  24.  id. 

between  a  tenant  for  years  and  a  remainder  man,   II.  404* 

between  a  lelTor  and  leflee,  and  their  alBgnees,  IV.  73. 

between  a  furrenderor  and  a  furrenderee,  i6o. 

privity  in  blood,  under  the  ftatute  4  Hen.  7.  c.  24.  V.  ijj, 

privity  of  contradl  and  eftate,  IV.  73. 

Of  eftate, 

requifite  to  a  ufe,  I.  403-5. 

not  neceflary  between  a  ceftuique  truft  and  his  truftecy 
49a. 

between  tenant  from  year  to  year  and  his  leflbr,  279* 

between  a  releafor  and  a  releafee,  IV.  147. 

PRIVY  SEAL,  Recoveries  by,  V.  395. 

PROCLAMATIONS, 

for  an  heir  of  a  copyholder  to  be  admitted^  muft  be  made 

viva  voce,  I.  369. 
of  fines,  V.  37,   Sif^Finc. 

PROVISO, 


INDEX. 

PROVISO, 

an  eftafe  for  years  may  be   made  determinable    by  it, 

I.  253. 

for  truftees  indemnity,  551. 

for  appointing  new  truftees,  558, 

reftraining  an  equity  of  redemption  is  Toid^  !!•  89. 

for  ihiftine  an  eftate,  359. 

that  a  perfon  (hall  take  a  certain  name  and  arms,  359* 

the  word  provs/o  creates  a  condition  in  a  deed,  IV.  467. 

PURCHASE, 
•     title  by,  III.  371,  489. 

diftinguifhed  from  defcent,  490* 

words  of  purchafe  diftinguifhed  from  words  of  Umitatioa, 

43  7>  IV.  481,  490- 
where  a  purchafcr  muft  fee  to  the  application  of  purchafe- 
money,  I.  542. 

PURCHASER, 

protedted  from  dower  by  a  term  attendant,  I.  51 5,  534. 
may  redeem  a   mortgage  without    paying    a  bond  debt, 

II.  144. 

withe ut  notice,  may  tack  a  mortgage  to  a  prior  incum- 
brance, 211. 

who  are  purchafers  under  the  ftatute  27  Eliz.  c.  4.  TV- 
3I2. 

what  conveyances  are  void  as  againft  purchafers9  See  Deed. 
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QUARANTINE  of  a  widow,  I.  160. 

QUARRIES, 

not  titheable  of  common  right.  III.  65. 
recoveries  cannot  be  fufFered  of  them,  V.  382. 

QUEEN, 

Queen  confort, 

entitled  to  dower  although  an  alien,  I.  145^. 

is  a  feme  fole,  and  may  convey  by  deed,  IV.  14. 

may*levy  a  fine,  V.  80. 

may  devife  real  property,  VI.  13/ 


Qucca 


INDEX. 

Queen  regnant, 

cannot  be  feifed  to  a  ufe,  I.  407,  422. 

cannot  convey  by  bargain  and  fale,  IV.  1 75^-by  cove- 
nant to  (land  feifed,  1 8  7— or  by  leafe  and  releafe,  1 98* 

may  declare  the  ufes  of  fome  certain  conveyances,  22i> 
227. 

QUIT  RENTS, 

nature  of.  III.  310. 

are  deducted  from  the  fines  payable  on  copyholds^  L  355* 


R. 


RECITAL, 

iu  a  deed,  IV.  37 — ^how  conftrued,  430. 

of  a  leafe,  in  a  deed  of  releafe,  198. 

of  a  power,  not  required  in  the  execution  of  it,  257. 

in  a  will,  does  not  operate  as  a  devife,  VI.  175. 

RECOGNIZANCE,  See  Eftate  by  Statute,  &c.  11.  63. 
defcribed,  and  diftinguifhed  from  a  bond,  IV.  I'jo* 
form  of,  id. 

aUowed  priority  over  a  bond,  171. 
on  what  lands  a  lien,  id. 

does  not  bind  land  in  the  hands  of  a  tond  fide  creditor 
without  inrollxnent,  id. 

RECORD, 

alienation  by  matter  of  record,  IV.  5 Co. 

matter  of  record  diftinguifhed  from  a  thing  recorded,  335* 

debts  of  record,   See  Debts. 

no  evidence  allowed  to  contradi6k  a  record,  V.  33,  507. 

the  record  of  a  fine  levied  in  one  term,  not  aUowed  to  be 

altered  to  another  term,  1 16. 
execution  of  a  recovery  muft  appear  on  record,  3730 

RECOVERY, 

origin  of,  V.  268. 

how  fuffered,  271. 

the  voucher  may  be  double,  treble,  &c.  273. 

when  complete,  id. 

paflcs  a  fee  fimple  without  the.  word  heirsi  274/ 

The 


INDEX.* 

The  writ  of  entry, 

why  always  in  the  pofty  V.  276. 

fines  due  to  the  king  on  it,  id* 

conftrued  more  favourable  than  in  an  adrerfarr  {tot^ 

id. 
rule  of  court,  278. 
may  be  amended,  41 1,  413. 
how  the  parcels  (hould  be  defcribed,  382^ 
The  tenant  to  the  praecipe,  272. 
why  he  muft  have  a  freehold,  279. 
the  acquiiition  of  the  freehold  at  any  time  before  judge* 

ment  is  fufficient,  280. 
if  he  has  the  freehold  when  judgement  is  given,  the  re- 
covery  is  good,   although  his  eftate  be  afterwards 
defeated,  282,  302. 
a  difTcifor  is  a  good  tenant  to  the  prxcipe,  283. 
is  always  prefumea  to  be  a  good  one,  id. 
a  perfon  having  an  eftate  of  freehold  limited  after  a  de* 
vife  to  executors,  for  and  until  payment  of  debts,  may 
make  a  good  tenant  to  the  praecipe,  285. 
muft  be  in  pofleiHon,  287. 
In  what  cafes  a  life  eftate  muft  be  furrendered, 
leafes  for  lives  need  not  be  furrendered,  id. 
a  prior  eftate  for  life  muft  be  furrendered,  289*49 

whom?  290. 
a  furrender  fometimes  prefumed,  id. 
collateral  evidence  of  a  furrender  admitted,  291* 
a  furrender  not  prefumed  without  fufixcient  grounds, 

292. 
where  the  tenant  for  life  fupprefles  the  deeds^  a  fur- 
render will  be  prefumed,  301. 
a  perfon  having  an  equitable  intereft  may  make  a  good 
tenant  to  the  praxripe,  fo  as  to  fufFer  an  equitable  re* 
covcry,  301,  461. 
made  by  what  conveyances, 
by  fine,  302. 

the  cognizec  muft  take  a  freehold,  id.~*where  he 

is  leflee  for  years,  there  is  no  merger,  303. 
a  declaration  of  ufes  not  neceflary,  idl 
not  the  only  means  in  the  cafe  ot  a  huft>and  fdted 

jure  uxoris^  30  J. 
an  6¥idion  of  the  tenant  fubfequent  to  the  judgement 
IB  the  recoT^t  will  not  invalidate  it^  392* 


•    i 
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RECOVERY— r(?;7/;/»«ri.    .^ 

The  tenant  to  the  prxcipe — ror^mued. 
made  by  what  conveyanceg^— <vif/j;iW. 

by  fcofFment,  V,"  307— when  fuch  jfeoffment  operates 

bydifleifin,  308.^ 
by  bargain  and  fale  inrolled,  332 — a  hufband  feifed 
jure  uxsns,  may  make  a  good  tenant  to  the  praecipe 
by  bargain  and  fale,  3:>7. 
by  leafe  and  relcafe,  332. 
a  hu(band  feifed  in  right  of  his.wife>  may  make  a  good 

tenant  to  the  praecipe  without  her  joining,  305* 
cafes  in  which  a  recovery  is  valid,  without  a  tenant  to 

the  prsecipe,  3^3. 
the  deed  conftitutiilg  a  tenant  to  the  pnecipe>  is  by  ila* 
tute  14  Geo.  2.  c.  20.  unimpeachable  after  an  acquis 
efcence  of  20  years,  id.  ' 

an  alien  is  a  good  tenant  to  the  precipe  till  office  founci> 

393* 

where  an  infant  fufFers  a  recovery,  he  mull  make  a  ten- 
ant to  the  praecipe  by  feoffment,  and  give  livery  of 
feiiin  in  perfon,  396. 
Voucher,  272. 

nature  of,  338. 

may  be  double,  treble,  8rc.  273. 

fingle  aad  double  voucher,  338.. 

voucher  in  perfoh  and  by  attorney,  339. 

form  of  the  entry  and  warrant  of  attorney,  id. 

rules  of  court  refpeAing  the  warrant  of  attorney,  342. 

Writ  oi  ftttnmoneas  ad  warrantizandum,  346. 
^ould  bear  date  before  the  warrant  of  attorney,  id« 
fituation  of  the  vouchee,  after  entering  into  warranty, 

347- 
number  and  times  of  the  returns,  348 — how  far  the 

court  of  conimon  pleas  will  enlarge  the  return,  id. 

eStOt  of  joint-vouchers  in  barring  an  intail,    Se*  farther 

on  <*  Effeds  of  a  Recovery  in  barring  Eftates  tail.'* 
^  recovery  without  voucher  does  not  bar  the  iCfue  in  tail, 

441. 
what  eiiates  may  be  barred  by  a  recovery,  with  fin^e^ 

double,  and  treble  voucher,  id. 
in  what  cafes  the  death,  of  a  recoveree  before  jttd^;anien^ 

will  make  the  recovery  void,  353,  364. 
,  fcafon  of  the  difiereht  eiFe^ls  of  iuiglq,  double,  W  ttf • 

Jbjc  YOttcher,  44a* 


L   »  Dj    E.  X./ 

RECiD  V  F  RT— ««f//»iri. 
Voucher — ciutlnucd. 

when  incapacity  in  the  vouchee  can  be  aiEgoeJ  fbi^erro'^ 

W  507,  5c8,  518. 
a  rcleare  of  crrcrs  from  the  comrnon  vcuchce9  is  no  bar 
10  a  writ  of  error,  510. 
-   .     Judge mcr.t, 

n:iture  of,  35!. 

fcrm  of  the  entry  on  the  record,  id* 

if  any  of  the  parties  die  befor^judgement^  the  recovery 

is  void,  352, 
bears  a  lolation  to  the  fird  or  other  day  of  termi  id. 
cannot  be  gi«n  on  a  Sunday,  364^ 
a  miflakc  in  the  entry  allocked  to  be  amended,  4J.^i 
Execution, 

nature  cf,  771. 

VTTi t  o f  bubt ; V j\i.tfis  fvifnuim^  3 7 ^i   373* 
when  it  ihculd  bear  ilate,  371. 
may  be  amended,  a:>  alfo  the  return,  418., 
may  be  fucd  agaiuft  the  heir,  y]l* 
mud  appear  on  record,,  373. 
all  the  proceedings  may  be  inrollcd,  376. 
itatiite  14  Geo.  2.  c.  2C.  f-  4.  what  is  evidence  of  aiecs^ 

verv,  i;:. 
In  v  IhU  courts  it  may  be  fuflcred, 

court  of  couinion  ple^s,    379-— rules  of    courts    278, 


''42« 


court  of  great  fcflion*.in  Wales,  379. 

C^'iurts  of  Chefter,  id. 

courts  of  the  counties  palutliie  of  Lanca{Ur  and  Dux^ 

ham,  30O. 
co':rt  of  luulings  in  London,  id. 
Oi  what  tJnngs  a  rca"»verv  may  be  fufiercd, 
every  thing  whereof  a  v/rit  of  entry  lies,  381  •, 
advowfons  and  ecclcfiaiiical  proiits,  id. 
rents,  <\:e.  ixiiiiiig  out  of  lands,  382* 
a  cont*T5gent  remainder,  IL  452. 
tithes  impropriate.  III.  70. 
how  a  recovery  affecls  a  rait,  335. 
^     not  of  a  fiflicrv,  &c.  V.  ^Ha*     ^ 
'*    by  what  dtfjiipticns,  3^2* 
Who  may  fufler  recoveries,  392^ 

a*  married  wopian  may  join  lier  huiband,  IV.  aij  ^'-J^ 
— *ihe  ifiould  be  privately  ox94ttaedj  ^^^ 


INDEX. 


♦' 


KECOYZRY—eenthiiied. 

Who  may  fiifTcr  recoveries— t-^^w/Z/fi/f  J.   . .  -    .        ,. .  .         . 
where  a  marjricd  woman,  ha,vine  the  trult  of  a  term^  joiiB 
in  a  recovery  of  the  landj  ihe  is  barred  of  her  claim; 

.         V.4S5J- 

an  alien,  303-.      ^  ^,  ^      , 

Who  arc  difabkd  from  fulFcring  recoveries,  id. 

the  klngj  id.  *  .  v        ,      .     .. 

an  infant  ihouild  not  he  permitted  to  fuffc^r  a  recovery,'  39^ 

~as  itich  recovery' can  be  avoided  onjy  during  his' 

minoriiiy,  id.        .      . 
infants  formerly  fiiffered  recoveries  by  privy  feal,  395. 
an  infant  truftee  may  join  in  a  recovery  undct  the  direc* 

tion  of  tlie  court  of  chancery,  397.' 
Irhere   ari  infant  fuffirs    a, recovery,  he  muft  make  a 

tenant  to  the  praecipe  by  feoffmeriti  arid  give  livery  id 

perfori,  396.  

idiots  or  lunatics  (hou'Id  not  be  alld^ed  to  fuifer  reco- 

vcrici,  as  (xi.  h  recoveries  cartnot  Be  reverfcd,  397. 
tenants  for  life,  398-— a  tenant  for  lif6  may  join  v^lth  th« 

remainder- man  or  revcrfioncr,  399. 
Woriien  feifed  of  dower  or  jointure,  id.' 

ftat.   1 1  Hen.  7.  c.  20.  idi 

"who  arc  joiritrefles  witliin  this  ftatute^  400. 

a  trud  or  equity  of  rederbption  is  within  the  ftatute/ 40^* 

what  eilate^  arc  not  within  the  ftatiftcj'  403. 
Hufbands  feifed  Jitre  uioris^  408. 
s  ftat.  32  Hen.  8.  c.  li,  f  4.  id.      .    . 

what  perfons  ancl  efta^^es  are  within  Hit  ftitutc^  ii' 
^clefiaftics  kikd  Jure  ecclt'/ia^  409. 
Amendment  of  recoveries^  411.  / 

tht  writ  of  entry  Amended,  .41a' 
a  nrriftakcin  the  names  of  the  parties  amended,  4l3f« 
tlie  dcfcriptibn  of  parcels  amended,  id. 
amendment  not  allowed  on  ^iBciatit  Only,  415«^ 
cafe  in  which  it  will  not  be  allawcdi  416. 
a  miftake  of  the  clerk  in  the  judgement  amended,  417* 
there  muft  be  fomething  to  amend  by,  418. 
Q.  whether  allowed  after  exemplification,  419.  ' 
£ffc£t  of  a  recovery  in  barring  eftates  tail, 
a  recovery  bars  an  intail)  I^  3iS,  54,  V.  427* 
ihe  iffuc  in  tail  not  barred  by  a  recpvcry,  opiersTtirig  bj^ 

way  of  eftoppel,  unlefs  t^ere  be  a  te&ant  to  the  piift* 

ajici«nt  mode  of  barring  intails,  420. 
<  Vi  %  a  recqvcTf 


INDEX. 

£flft£l  of  a  recovery  in  barring  eftates  tail — emtlnuei. 
%  retoYery  bars  the  iflue  in  tail,  although  the  tenant  id 

tail  die  before  the  recovery  is  executed,  V.  428. 
a  f  *nant  in  tail  who  is  difleifed,  and  rcleafes  to  die  dif- 
feifor,  may  (lill  bar  the  intail  remainders  and  rever* 
(ion  by  recovery,  id. 
a  tenartt  in  tail  Who  levies  a  fiile  vit^xh  {troclamations,  inay 
ftill  bar  the  remainders  and  revcrfion  by  recovery,  id. 
— (^  whether  the  iffue  of  fuch  tenant  in  tail  can  bar 
the  remainders  and  reverfion  by  fecrovct)',  429. 
cfFeft  of  a  recovery  by  an  attainted  tenant  in  tail,  43c. 
a  tei>ant  in  tail  who  covenants  to  ftand  fcifed  to  certaift 

ufes,  may  fufFer  a  valid  lecovcry  to  atliTufcSi  id. 
a  tenant  in  tail  in  remainder  may  join  with  a  tenant  for 

life  in  a  recovery,  431- 
tScOi  of  joint -vouchers,  ii^. 

where  a  ptascipe  is  brought  againft  a  man  and  his  wife, 
thehufband  being  fole  tenant  in  tail,  and  bodivoudi, 
id. 
where  a  praecipe  is  brought  againft  a  tcnafit  for  life 
and  a  remainder- man  jointly,  and  both  vouch,  43^ 
where  two  perfons  joint-tcnafits  for  life,  remaiftdcrta 
one  in  tail,  vouch  jointly,  437.  .      _j 

where  an  eftate  is  limited  to  hulband  and  wife,  and 
the  heirs  of  their  bodies,  and  they  vouch  jointlfi 
^  438,  446. 
an  intail  of  a  rent-charge  may  be  barreii,  440. 
a  recovery  by  a  tenant  in  tail  bars  all  collateral  condi- 
tions fubfequent  to  the  edate  tail,  469. 
a  recovery  by  a  tenant  in  tail  lets  in  incumbrances,  4j4 
—and  confirms  conveyances  and  fettlements  maoc  bj 
him,  485.    .  ' 

.  'ellates  tall  granted  by  the  crown  as  revfrards  for  fennccSf 
cannot  by  ftatute  3a  Hen.  9.  c.  8.  >e  baited  by 
recoveries,  490. 

con(lru£bion  of  the  ilatute,  492. 
no  alteration  of  the  limitations  will  enable  the  tenant 

to  bar  his  iflue  or  the  reverfion,  496. 
where  lands  are  conveyed  to  the  crown  for  the  pnr* 
pofe  of  gettine  a  re-conVeyance  in  tail,  fuch  ^^ 
tail  is  not  prote&ed  by  the  (tatute,  497. 
'   the  cftatc  tail  muft  be  a  reward  for  ferviccs,  \A. 
fnode  of  acquiring  a  good  title  to  an  cflate  tail,  0 
which  th?  remainder  Or  rifVcriion  is  in  the  ^^^*^'^'  % 
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^ZCOVERT— continued.  • 

cfFedts  of,  in  barring  remainders  and  rcverfions,  V.  45 1 . 
where  an  heir  in  taii  is  dilinherited   by  a  recovery,  a  court 
of  equity  will  allow  him  to  examine  the  recovery,  and 
the  deed  to  make  a  tenant  to  the  precipe,  456^ 
•     operation  of,  different  from  that  of  a  fmc,  457. 
Effefts  of  a  recovery  in  barring 
Dower  and  jointure, 

a    recovery  fuffered   by  hufband  and   wifjC  will  bar 
dower,  I.  179,  V*  458 — ^and  jointure,    I.  226,  V, 

459' 
a  recovery  by  a  hufband  alone  will  not  bar  dowcr^ 

458. 

Truft  eftates,  I.  493,  V.  459. 

an  equitable  recovery  will  not  in  general  operate  on  a 

legal  eft  ate,  V.  460— exception,  461. 

what  poflefllon  neceflary,  id. 

Powers, 

a  recovery  bars  a  power  appendant  or  in  grpfs,  466. 

operates  as  an  extinguifhment  of  a  power  relating  to 

the  l^^nd^  IV.  334 — but  not  of  a  collateral  power, 

337-         . .  : 

collateral  conditions,    V.  468~the    recovery   muft    he 

fuffered  by  a  tenant  in  tail,  471. 
a  writ  of  error  to  reverie  a  fine,  28^8,  472. 
operates  as  a  forfeiture  of  an  eftate  for  life,  474. 
may  operate  by  eftoppel,  333f  475-. 
may  alter  the  defcent  of  an  ellate  tail,  476,  III.  401} — hut 
not  of  an  eftate  in  fee  fimple,  V.  484. 
revokes  a  devife,  id.  VI.  110. 
lets  in  incumbrancdis,  V.  484. 

confirms  a  preceding  conveyance  by  a  tenant  in  tail,  485. 
its  efiefts  in  letting  in  incumbrances  different  from  thofe  of 

a  fine,  487. 
What  perfons,  eftates,  and  interefts  are  not  barred  by  a 
recovery,  488. 
perfons  who  are  not  parties^  id. 
eftates  precedent  to  that  ef  "which  the  recovery  is  Cuf- 

fered,  489. 
an  executory  devife,  490,  VI.  444. 
eftates  tail  granted  by  the  crown  as 'a  reward  for  fci^ 

vices,  V.  490. 
reverfions  veiled  in  the  crown,  502. 
eftates  by  ftatute  merchant,  ice.  II.  73,  V.  503. 
dilates  held  in  dower  aiid  as  jointures,  id.   ^ 

*3  How 


I    K    Q    E    X, 

^EC6  VERT  ^continued. 
'  *    '  How  revcrfcd, 

•  Writ  of  error, 

xnuft  be  brought  in  the  king^s  behvh^  unki^  the  cmy 

is  in  proccfs,  V^.  504. 
when  brought  on  a  judgement  given  in  the  court  of 

great  fcilion  in  Walcsi  is  returnable  in   the  king's 

bench,  id.         ' 
who  may  !>ring  a  writ  of  error,  505. 
the  right  to  bring  a  ^jrrit  of  error  defcends  to  the  pcr^ 

fon  to  whom  the"  lands  would  have  gone^  id.— ^ 

does  not  pafs  to  the  crown-  on  an  attainder  for  trca<*. 
^  fon,  506. 
no  error  can  be  alligned  that  contradl^  the  record. 

when  the  incapacity  of  a  vouchee  may  be  afligncd  for 

evroT)  5^07,' 518. 
the  parol  allowed  to  demur  on  account  of  (he  infancr 

of  the  tenant,  508. 
not  barred  by  ^  releafe  of  errors  from  t|ie  commoft 

voucjhee,  510. 
muft  be  brought  Vithin  ao  yearsf,  id, 
-Howfalfifitd, 
^   by  trialin  cjcftmcnt,  512, 
by  action,  id. 
by  action  and  plea,  id. 
a  tenant  for  years  may  falfify,  5  J/^. 
a  court  of    equity  will  invalidate  a  fecoyory  pbtaiae^ 
by  fraud  or  impofitionj  514— -will  ^edia'm  the  opera* 
tionof  a  recovery  to  the  purpofes  for  wh^ch  it  was  in^ 
tended,  51  jf. 
may  opciate  as  a  difcontinuance  of  an  cftate  tail,  133. 
the   right  of  luffcring  a  recovery  cannot  be  reftrained| 

453- 
a  covenant  from  a  tenaiit  in  tail  not  (o  fufler  a  recovery 

held  to  bind  his  afl'^ts,  456. 

a  Dond  froni  a  tenant  in  tf^il  not  to  fufier  a  recovety  held 

'    good,  II.  lo, 

•  Jlccovery  of  a  copyhold  in  the  manor  cotlrt|  571.    * 

*  ufjial  mode  of  fuffcring  it,  572. 

a  tenaiitfor  life  of  a  copyhold  does  not  forfeit  hiseftatq 

by  fuffering  a  recovery,  id. 
a  recovery  upon  a  plaint  in  the  nature  of  a  real  adion 

is  a  (iifcor.tinuance,  and  takes  away  the  -entry  of  tht 
cjf  in  tail,  573.  •      '   • 

7  •  jww 
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IKS  s  «,  ^ 

^J[lccovcry  of  a  tJopylicfld  in  the  manor  CQ]XTt'^rC6ffthsueH. 
hovi^  rcverfel,  V.  57  v. 

a  cuftora  of  barring  ^be  iqtaik  pfxopyholds  by  recovery, 
is  g;ood,  57p. 
'    Recoveries  of  cuftomory  irecholds,  577. 

how  a  recovery  of  ancient  dcmsixic  lands  mary  -be  Tevcrfed, 

•573-  '  , 

deed  to  Icad^Ae  ufes  of  a  recovery,  JV.  2  la. 

.     deed  to  dccUro  the  lUcs  of  a  rscov^iry,  a  19. 

Jto  what  ufes  aaecovery  enures  where  there  u  no  declaration, 

I.  454. 

fRECTORY,  roeining  of  the  ^-oxA  and  ats  fprcc  ti^  a  ^rlt  of 
covcnnnt,  V.  103. 

I^EDDEXDUM  OT  A  DEED,  IV.  4,7. 
51EDEMPTI0N,  Equity  pf.   See  Mortgage, 

REGISTER  ACTS,   See  Deed. 

a  wijl  may  be  iegiftered,  VI,  IJ. 

JlELATiON, 

the  different  parts  and  ceremcn;ic3  of  a  conveyance  relate 

to  each  jQihcr,  V.  jf  i. 
a  judgement  in  a  reoctvcry  relates  to  the  firft  c?  other  day 

of  tqin,  552V 
the  adajihtang:  ef  a  copyholder  rqlatcs  to  the  furrcnder, 

545- 
a  bareatn  and  f;^e  r^ates  to  the  ^ime^^f  inrollment,  IV. 

182. 

RELEASE,- 

origin  and  defcr'gitio^  of,  Vf.  T43. 

operative  words,  144. 

that  enures  by  way  of  mitter  Vejidte^  .145. 

that  enures  by  way  of  mhter  le  droit j  i46-T-give5  a  fee  fini. 

pie  without  <he  word  heirs,  146, '441, 
^at  enures  by  way  oi enhrgcinenty  X47 — ^requires  technical 

words,  149. 
there  muft  be  a  privi:y  of  eftatc  between  the  rclcafcrr  and 

xeleafee,  147. 
there  nr.uft  he  a  pD'Ti  (Ton  in  t'  e  r.  leafce,  148. 
that  enures  by  way  of  extivgjajhment^  153^. 
what  may  be  rcleafed,  151. 
.^  releafe  may  contain  powers,  2jf. 
^ii}  exjunguifh  a  power,  333* 
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ftELEASE— /v«/iVw/ri/. 

v^ill  not  bar  a  colkteral  po^cr,  iV.  337. 

al  owed  to  operate  as  a  grant  of  a  reverfion,  421. 

a  vouchee  may  relcmfe  to  a  demandant  in  a  recovciy,  V. 

a  rdeafc  of  errors  from  the  con^mon  vouchee  will  not  bar 

a  writ  of  error,  510* 
efFed  of  a  rcleafe  of  rights  to  a  copyholder  in  poflcffion^ 

585- 
is  the  proper  mode  of  con^pnce  between  joint-tcsaots» 

and  fevers  the  jointure,  II.  526. 
releafe  of  a  right  of  common,  III.  T14. 
when  a  rent  may  be  referved  in  a  rcleafe,  314. 
a  rcleafe  of  a  copyhold  to  the  lord  is  an  extinguiQimcn^ 

I.  386. 

REMAINDER, 

eftates  in  poflcffion  and  expef^ancy,  II.  2gS. 

definition  of  an  eftate  in  remainder,  255^ 

a  remainde  r  cannot  be  limited  after  a  grant  of  a  (qualified 

fee,  260. 

A  veiled  remainder,  id.  264. 

cannot  be  limited  after  a  fee  Hmple,  2^9,  26r* 

may  be  aliened  and  charged,  261. 

may  be  limited  after  an  eilate  for  life  to  an  unborn  per« 

fon,  IV.  505. 

may  be  devefted  by  a  fine  levied  by  a  tenant  for  life, 

V.  233. 

may  be  conveyed  by  bargain  and  lale,  IV,  176, 

by  covenant  to  fland  feifed,  j^j^ 

and  byleafe  and  releafe,  J98. 

Contingent  remainders, 

when  a  remainder  is  faid  to  be  contingent,  II.  261. 

Exceptions, 

limitation  to  A.  for  99  years,  if  he  fo  long  live^ 

264. 

rule  in  Shelley's  cafe,  268,  IV.  470. 

limitation  to  the  right  heirs  of  the  grantor,  H.  268. 

the  word  beir  fomctimes  a  defcriptio  perfon^^  7,tg. 

what  kind  of  uncertainty  renders  a  remainder  contingent^ 

id^ 

when  acontingent  remainder  is  faid  to  become  vefted«  271 

a  contingent  remainder  may  intervene  between  the  par<» 

ticular  cftatc  ayd  a  veiled  reoiainderi  ^8q% 
< 

•  two 
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REMAINDER— «>«///fw^i/. 

Contingent  remainders— cd/i/i/wf</. 

two  or  more  contingent  eftates  m^y  be  limited  in  fc&  Ui 

the  altemativ«,  if.  a8i. 
a  remainder  limited  after  a  fee  fimple  cs^nnof*  be  vefted^ 

286— -except  a  contingent  determinable  fe^3  287. 
a  power  of  appointment  does  not  fufpend  the  fubfequent 

limitations,  288. 
when  a  contingency  annexed  tQ  the  preceding  ^ftate  16  a 

condition  precedent,  id.' 
adverbs  of  time  only  denote  the  period  wh^n  the  re-' 

mainder  is  to  veil  in  pofTediony  295.. 
Event  upon  which  a  contirigent  remainder  may  \^  limited^ 

it  muil  be  a  legal  a£t,  301. 

a  limitation  to  a  baftard  is  void|  id. 

alfo  a  limitation  to  a  corporation  not  exifting,  302. 

it  rouft  be  a  potcntia  profinqua^  id^ 

it  muft  not  be  repugnant  to  any  rule  oriaw^  ^o/jp 

nor  contrariant  in  itfelf,  id. 

it  muft  not  abridge  the  particular  eftate^  3q8« 
conditional  limitations,  314. 
eftates  may  be  enlarged  on  condition,  3129  317* 
Eftate  neceilkry  to  fupport  a  contingent  remainder, 

where  the  remainder  is  freehold,  it  muft  be  fupporte4 
by  a  freehold,  32o-«-otherwife  where  it  is  for  yearist 

a  right  of  entry  will  fupport  a  contingent  freehold 
remainder,  326— but  not  a  remainder  limited  by 
way  of  ufe,  328. 

where  the  legal  eftate  is  in  truftees,  a  contingent  re* 
inaii^der  does  not  require  any  eftate  to  fupport  it, 

329' 
the  eftate  fupportin?,  and  the  contingent  remainder 

'  (hould  be  created  by  the  fame  inftrument,  330. 

At  what  time  9  contingent  remainder  (hould  v^ft, 

a  contingent  remainder  muft  veft  during  the  continu- 
ance of  the  p9rticular  eftatej  333. 

a  vefted  remainder  may-  take  cfiectj  though  the  pre- 
ceding eftate  be  defeatedj^  23^« 

pofthumous  children  take  as  u  bom,  335. 

9  contingent  remainder  may  veft  at  the  inftant  the 
particular  eftate  determines,  341. 

%  remainder  may  fail  as  to  one,  and  take  eflfe£t  as  to 
another,  id.— may  take  cffe£t  tQ  fbme>  though  not 
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^MAlNDER— fw^;/iW. 

Con dngcnt  rt  msindcrs-r^rffi^z/ftf/'^. 
>  At  what  time  a  canungent  rcmaiader  {bould  vcil^<ffj|« 

in  what  cafe  a.  remainder  which  has  been  deftroyed 

may  be  rci^rcd,  II.  344. 
JIow  dtflroycd, 

91  terminatlgh  of  the  particular  cftate  before  tjbe  ccn? 

tinccncy  happensy  360. 
a  ^ofiinent  by  a  tenaot  in  tail^  3^p^^and  by  a  tcsant 

forjift,  361. 
a  fine  or  recovery  by  the  particular  tenant  in  moil 

cafc5,  id.  V.  471*  502,  VL^aa. 
t  furre^^der  by  '^  ten^uit  for  liic^'of  his  life  eibtc,  E. 

361, 
not  by  a  conveyance  by  way  of  ufc,  36a — ^nor  acoo- 

veyance  by  a  ccfliiique  truft,  id. 
certain  afts  amounting  to  a  forfeiture  of  an  eftatcfor 

life,  will  not  dcftroy  contingent  remaifidcrS)  id. 
an  extinguiftimcnt  of  the  particular  eftate»  3^3. 
an-  nltcration  in  the  quantity  of  the  particidar  cllatCj 

id. 
the  dcfccnt  of  the  reyerfion  on  the  eftate  for  Efc  a 

fome  cafeS)  366. 
diftinguilhed  from  contingent  ufes,  374. 
Truftees  to  prcferve  contingent  remaiaders>  381. 
by  whom  invented,  382. 
cannot  be  created  by  bargain  and  falc,  or  covenant  to 

ftand  leifed,  id.  . 

not  neceffary  where  the  contingent  limitatioxis  arc  only 

trufts,  id. 
where  they  join  in  a  conveyance,  it  is  a  breach  of 

truft,  id.  T 

fometimcs  not  puniflied  fpr   deftroying   rcmaindcrsi 

385. 
fometimes  dire£led  to  join  in  deftroying  remainder^ 

388. 
ca(i^  in  which  the  court  of  chancery  has  refufcd  to 

dircd  them  tadeftroy  remainders,  ^93. 
diftin£tion  between  punifliing  them  f^pr  joiningj  3n4 

compelling  them  to  join,  401 .. 
arc  bound  to  preferve  timber^  mines,  &c.  402. 
Acf:£ts  which  they. were  invented  to  remtdv,  4*^0. 
what  cftate  they  take  in  point  of  law,  and  what  aftioB? 

|hey  may  mamtain,  410. 
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Contingent  remainders — eontimieJ. 

'puRees  to  prcfefve  contingent  remaioiflcrs — contbtu^^ 
what  ellate  they  take,  and  to  \vhat  remedios  they  arc 

entitled  in  equity,  II.  411. 
f:annot  maintain  an  a£^ion  of  waftei  410. 
may  bring  a  bill  ifor  an  inj.indtion  to  ftay  wafte^  413, 
bow  far  chargeable  in  equity,  with  a  breach  of  trull, 
415- 
when  limited  by  way  of  ufc  or  by  devife,  the  iiiheritance 

remains  in  the  grantor  and  his  heirs,  4.41. 
when  limited  by  common  law  conveyances,  how  far  the 
.    inheritance  i$  in  abeyance,  4489 
of  inheritance,  are  tranfmiffible,  450-«-<xcepti©n^  451. 
pafs  by  fine  operating  by  eftoppel,  452,  V,  510^,  VI. 

522. 
pafs  bv  recovery,  II,  4::  3, 
are  aQignablc  in  equity,  453,  VI.  522. 
arc  devifable,  II.  453,  VI.  23^  52J. 
Remainders  limited  by  way  of  ufe,  II   34$. 

mull  be  fupportcd  oy  an  a£^ual  entry,  3281,  345. 

7i  fcintilla  juris  remains  in  the  fcoiFees,  347. 

will  veft  in  favour  of  the  perfons  becoming  entitled^ 

when  limited  by  a  conveyance  operating  by  tranfAiuta* 

tion  of  pofTe^on,  ^46.  ^ 
muft  have  the  fame  cftatesjto  fupport  them  as  reinaindcr* 

at  common  law,  348. 
a  rcfulting  ufc  will  he  fufficient  to  fupport  them,  349, 
doitrine  of  xht  fontilla  juris^  347,  407. 
contingent  and  fprirging  ufcs.    See  Ufes. 
.    the  inhwtancc  remains  in  ;he  grantor,  441. 
'  are  tranfmifliblc,  451. 
bow  deftroyed, 

when  created  without  tranfmutatlon  of  poflcffion,  by 
a  conveyance  wliich  takes  away  the  covenantor's  or 
bargainor's  right  of  entry,  369. 
when  created  by  trafifinulatipn  6(  poflcfllon,  by  dc- 
vefting  the  fcintUia  juris  of  the  feoffees,  21^ 
Remainders  expe<:^ant  on  eftatcs  tail, 

may  take  efFc£t  at  any  indefinite  time,  IV.  C03. 
barred  by  a  private  acl  of  parliAmcnt,  520, 
by  /^rranty,  61. 
*ahd  by  recovery,  V,  451. 

not 


INDEX, 

«    Kcinaindtrt  expc£lant  on  ellates  tail — csntinued. 
not  barred  by  fioe,  V.  148. 
hot  barred  in  the    cafe  of    a  copyhold  by  furrrend^, 

5S4- 
Q.  Whether  barred  in   the   like  cafe  by  a  grant  of  tbe 

freehold  to  a  copyholder  in  tail,  584. 

a  remainder  expectant  on  a  freehold,  defcends  to  the  bcin 

of  thepcrfon  in  whom  it  firft  vcfted*  III.  461, 
defcent  oi  remainders,  See  Defcent. 
an  e((ate  tail  after  pofTibility  may  be  had  in  a  rcmaindeTi 

I.  99. 
a  remainder  may  be  held  in  joint  tenancyt  II.  499. 
may  be  had  in  an  advowfon,  III.  8, 
ana  in  a  dignity,  226. 
a  rent  may  be  granted  in  remainder^  343. 
a  rcmaiiTder  may  be  created  by  feoffmcnc,  IV.  to5. 
Iiiay  be  limited  in  the  concord  of  a  fine  to  a  perfon  no| 

named  in  the  original  writ,  V.  26. 
a  ii4ie  may  be  levied  of  a  remainder,  100. 
an  equitable  remainder  barred  by  fine  and  nonclaim,  i<^2. 
a  remainder  veiled  in  the  crown  not  barred  by  recorcry, 

a  remainder  after  a  demife  to  a  man  and  his  heirs  is  \t>id| 

VI.  277. 
BO  devife  is  deemed  executory  which  can  be  fupported  as  a 

remainder,  444>  456. 
crofs  remainders,  IV.  459,  See  Crofs  Remainders. 
tScQ,  in  a  devife  of  the  words  remainder  and  rejid^^e  ef  all 

my  effects y  VL  197. 
eSea  of  the  word  remainder  in  pafling  an  cftate  in  fee  in  a 

demife,  25  2.  t ;, 

Remaindermen — intcreft  and  power  of,    . 

not  bound  by  tl^c  aAs  of   tenants  i£  tail,  I.  41,  50. 
IV.  119. 

not  oblij^ed  to  be  admitted  to  copyholds  where  a  tcnan^ 
for  life  has  been  admitted,  I.  346. 

cannot  enter  for  conditions  broken,  II.  51. 

where  a  remainderman  redeems  a  mortgage  he  muft  pa]p 
two-thirds,  118. 

a  remainderman  cannot  compel  a  tenant  in  tail  to  pay  in« 
tercft  on  a  mortgage,  1 94. 

need  not  be  parties  to  th^.  deeds  under  which  they  claixn^ 

IV.  1% 

▼heo 
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REMAINDER— ««//V/^^. 

Remaindermen — intcrcft  and  power  of — contlmud. 
•how  afFcfted  by  fines  ^  common  law,  V.  120. 
when  allowed  five  years  from  the  accruing  of  their  rights 

to  avoid  a  fine,  1 7 1  • 
may  m^ke  entries  to  avoid  fines,  041/ 

RENEWAL  OF  A  LEASE, 

by  a  truftec,  fubje^  to  the  former  trufts,  I.  484. 
by  a  mortgagee,  a  trult  for  the  mortgagor,  IL  121. 
when  it  alters  the  courfe  of  defcent,  IIL  397. 

RENTS, 

origin  of,  III  306. 

muft  be  certain,  307. 

need  not  confift  of  money,  id. 

inuft  be  papble  yearly,  id, 

muft  iflue  out  of  the  thing  granted,  id. 

Rentfcrvice,  308. 

difcharge  of  a  rent  fervice,  348.  ♦ 
apportionment  of  a  rent  fervice,  357. 

what  rent  fervices  may  be  apportioned,  358*. 
a,  rent  fervice  i|;^idcnt  to  a  reverfion  may  be  appor- 
tioned by  a  grant  of  part  of  the  reverfion,  359. 
a  rent  fervice  may  be  apportioned  by  a  devife  to  feverat 

perfons,  360. 
^y  a  partial  evidiioaof  the  tenant,  id. 
by  a^  of  God  or  of  law,  361. 
Rent  diarge,  308. 
how  created,  317. 
is  againft  common  right,  309,  353. 
a  rent  for  owelty  of  partition  is  called  a  rent  charge  of 

common  righg,  309. 
a  rent  c^harge  now  ufually  limited  by  way  cf  joint ure^ 

L  ^10. 
a  grant  of  a  rent  charge  will  not  deftroy  contingent 

ufes,  IL  376. 
may  bs  granted  in  fee  without  the  word  heirs ^  IV.  44  c. 
difcharge  of.  III.  353. 

mode  of  exonerating  a  part  of  the  lands  charged,  354. 
a  recovery  may  be  fufiered  of  a  rent  charge,  V.  382. 
an  intftii  with  remainders  of  a  rent  charge  may  be  barred 

by  recovery,  440. 
diftinflion  between  a  recovery  fu^ered  of  a  rent  charge 
in  tail  with  a  remainder  over,  and  of  a  rent  chaise  in 
.   tail  without  fuch  a  remainder,  id. 
Rent  feck.  III.  309.— cannot  be  extended  by  elegit,  IL  71. 

ren^ 
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RENTS— rf«/*//«A/. 

rents  of  allize,  III.  305*  ^  ..,-', 

quit  rents,  310 — ^are  <ledu{le(l  froivtlie  fines  psijrsLic  ij 

copyhokkTjt,  I.  355. 
fee  farm  rents.  III.  310- 
out  of  what  a  rent  may  iflue,  311. 

inr  general  only  out  of  corporeal  hereditaraentSy^  id. 

a  rent  cannot  be  referved  upon  a  rent,  '^$2. 

a  rent  may  be  referved  to  the  king  from  an  incorporeal 
redttament,  id. 
In  what  conveyances  a  rent  may  be  referved,  313. 

when  in  a  releafe,  314. 

in  a  bargain  and  fale  to  ufes,  id. 

in  a  covenant  to  ftand  feifcd,..  IV.  192. 

there  may  be  feveral  reforvatlons  of  rents  in  Ae  Cufi^ 
conveyance,  id. 
how  fcifin  may  be  had  of  a  rent.  III.  318. 
to  whom  refervable,  id. 
at  what  time  payable,  324.  I.  c88* 
when   a  rent  goes  to  executors,  whefi  to   the  heir,  IIL 

when  demandable  and  d\i%  327. 
diftrefs,  32^. 

is  a  waiver  of  notice  to  quit,  I.  ^82. 

for  rent  granted  for  oweity  of  partition^  is  of  common 
right,  II.  546. 

the  lord  by  efcheat  may  diflrain,  111.498. 
condition  of  re-entry,  330. 
claufeof  entry,  331. 
right  of  entry  by  way  of  ufe,  332. 
cjcftment  for  nonpayment,  333. 
'  where  equity  will  affift  in  recovering  a  rent,  id* 
a6^pns  of  debt  and  covenant,  334. 
inaybeheld  in^^or  in  tail,  335. 
cfft^  of  a  recc^^y,  id. 
in9y1>e  held  for  Isj^  or  years,  335. 
Occ4ipancy  of  a  reM,  id. 

.ftTe*afiLts.in  the  hai2d&  of  the  heir  as  fpecial  occvplBt^  337. 
^fit9i2it!tpottrflutervi4  in.ajrent  is  devifable^  id. 
iubijcft  to  curtcfy,  338. 
and  to  dowcr^  339. 
^within  theftatutd  of  ufes,  34r. 
-•     ..fieation  of  rents  de  mvo  provided  fot  by  Ac  ftatute  «f 

Vfcs,,  id.  «^ 

.      .  whal 


i  M  t)  i  x; 

what  remedies    and  rights  are  transferred  by  the  (latuteh 

of  ufcs,  III.  342. 
may  be  granted  in  remainder,  343. 
a  rent  Jif  nov7  may  commence  in  futuro,  344. 
a  rtntde  novo  may  ceafe  for  a.  time,  345. 
'.  cannot  be  dcvcfced,  id. 
how  forfeited^  346. 

difcharge  and  apportionment  of  rents.  See  ante, 
ftatute  II  Gco^II.  for  apportioning  rent,  362. 
acceptance  of  rent,  j'.v  Acceptance, 
receipt  of  rent  not  neceflary  to  give  feifin,  L  13,  T09. 
refufal  of  a  copyholder  to  pay  rent  is  a  forfeiture,  375. 
*     a  mortgage  entitled  to  rent  after  notice,  11.  1 1 1 . 

tenants  at  fufferance  holding  over  after  giving  notice  t» 

quit,  muft  pay  double  rent,  J.  288, 
a  pofthumous  child  entitled  to  rent,  although  accruing  be- 
fore his  birth,  11.  336. 
rent  is  incident  to  a  reverfion,  458. 
defcentof,  III.  418. 
cuftomary  rents  are  within  the  ftatute  of  limitations,  55^ 

—but  not  rents  created  by  deed,  561. 
Rents  in  e//i,    pafs  by  bargain  and   falc,  IV.  177— -finss. 

maybe  levied  of  them,  V.  99. 
rent  is  a  fufficient  coniidcration   in  a  bargain   anU  £ilc» 

IV.  179. 
win  pafs  by  kafe  and  releafe,  198. 
rent  cannot  be  refervcd  on  a  fine  executed,  V.  45. 
the  intail  of  a  rent  barred  by  fine,  143. 
a  fine  levied  by  a  ftrangcr  does  not  bar  a  rent  in  Ae  poff^f- 

fion  of  a  third  p«Tfon,  213. 
in  what  fenfe  capable  of  difieifin,  214. 
there  can  be  no  difconiinuance  of  a  rcnt^  23(J. 
,  axe  devifable,  VI.  21. 
the  word«  a//  my  renU  will  pafs  real  eftates  in  a  devife,  195., 

KEPRESENTATION,  right  of,  391,  J«  Itefccut. 

REPUBLIC ATIQN  Of  A  DEVISE,  VI.  129.  S^r  Devife,. 

llESiaNATION  BONDS,  IIL  42.  Set  Advowfon. 

RESTlTUTICftf  OF  BLOOD,  ffl.  241.  J78' 

I^ESULTINO  TRUSTS,  I.  47 1>  See  Trafts. 

R?SULTC*0 


K£SULTING  USES^  L  442,  SuV£e8* 

REVERSION* 

defcription  of|  II.  454. 

arcvcrfion  couTd  not  be  refervcd  after  a  conditional  fee  he» 

fore  the  ilatute^^irf/>  455. 
cannot  now  be  fefenrcd  after  a  grant  of  a  qualified  or  bai^ 

fee,  id. 
arifes  by  conftru£kion  of  Uw)  457* 
is  a  veiled  intere(t»  id. 
incidents  to  reverfions,  458* 
a  reverfion  expedant  on  a  term  for  years, 

18  prefent  afletSy  459,  IV.  168. 

is  fubje£l  to  dower,  I.  149. 
cxpe£lant  on  an  eftate  for  life  is  quafi  aflet s,  U.  4  60,  IV.  1 68. 
cxpe£lant  on  an  eftate  tail, 

is  afiets  when  it  comes  into  pefleiTion,  H.  460.  IV.  j68. 

is  aflets  when  in  pofleiHon,  for  the  payment  of  debts,  ai* 
though  devifed  away^  462. 

bound  by  a.  judgement,  490. 
'     liable  to  leafes  made  by  perfons  who  were  at  any  time 

entitled  to  it,  491. 
reverfions  not  aflets  for  the  payment  of  bond  debts  of  an  in- 
termediate tenant  for  life,  who  was  entitled  to  the  rerer- 

Con  in  fee,  IL  486* 
nor  for  the  payment  of  the  debts  of  any  perfon  but  the 

anceftor  from  whom  the  lands  immediately  defcended, 

490* 
all  paxticular  eftates  except  eftates  tail,  merge  in  the  rercr- 

fion,  495. 
a  reverfion  may  belield  in  joint  tenancy,  499, 
may  be  had  in  an  advowfon.  III.  8» 
and  hi  certain  offices,  145. 
defcent  of  reyerfions,  &^Dcfccnt. 
a  reverfion  of  which  the  right  is  veiled  may  be  conveyed, 

by  bargain  and  fale,  IV.  176. 

and  by  leafe  and  releafe,  198* 
when  leafes  under  a  power  are  faid  to  be  in  reverfion, 

a  reverfion  allowed  to  pafs  by  a  releafe  by  way  of  grant,  t^ 
effi:£luate  the  intention  01  the  parties,  421. 

fines  may  be  levied  of  reveriions,  V*  100. 

an  qquitabte  reverfion  barred  by  fine  and  nonclatm,  162. 

a  fine  fometimes  lets  lYi  a  reverfion,  148,  apd  xaakes  It 
liable  to  prior  incambrances,  201. 

v9  may 
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REVERSION— «wiiVwi/. 

may  be  devefted  by  a  fine  leyied  by  a  tenant  for  life,  V.  136* 
barred  by  a  recovery,   451-*— unkfs  it  be  vefted  in  the 

crown,  502. 
a  devife  of  a  rcverfion  is  good,  VL  465«-mnlef«  as  againft 

creditors,  10. 
by  what  words  a  reverfion  pafles  in  a  derife,  21o»  See 

Devife. 
cfTeft  of  the  word  rtverfwn  in  giving  a  fee  fimple  in  a  de* 

vife,  252. 
Reverfioners— wintered  and  power  of, 

not  bound  by  the  ads  of  tenants  in  tail,  I.  41,  50. 

not  bound  by  kafes  made  by  tenants  in  tail,  IV.  119. 

may  bring  anions  for  injuries  done  to  the  inheritance, 

II.  458- 
how  afieded  by  fines  at  common  law,  V.  ^o. 

^        when  allowed  five  years  from  the  accruing  of  their 

rights  to  claim  againft  a  fine,  176. 

may  make  entries  to  avoid  fines,  241. 

REVOCATION. 

a  prefentation  to  a  living  may  be  revoked,  m.  i5« 

a  ufe  might  have  been  revoked  before  the  ftatute  of  ufeSy 

I.  411. 
of  dcvifes,  Set  Devife. 
Powers  of  Revocation,  Stt  Powers. . 

RIGHT 

of  a&ion,  Zee  KQXoxu 
of  entry,  See  Entry. 
of  pofleflion,  III.  368* 
of  property,  3^9. 

RULE  IN  SHELLEY'S  CASE,  FV.  470. 
origin  of,  id. 
the  rule  ftatcd,  471. 
applied  in  conftruing  deeds, 

mode  in  which  mediate  limitations  are  yefted,  474* 

joint  and  feveral  limitations,  47c. 

both  the  eftates  muft  be  created  by  the  fame  inftrument, 

47«- 
it  is  the  fame  where  the  anceftor  takes  by  implica* 

tion,  480. 

the  role  not  applied  to  the  wordyifi.  Sec.  id* 

L  zior 


INDEX.: 

Rule  IN  SHELLEY's  CASZ—conHnued. 
applied  in  conftruing  deeds— ce«//;/i//'i/. 

nor  to  the  word  heir  in  the  fingulai  number,  IV.  481. 
nor  where  tKe  eftates  are  of  different  natures,  id. 
nor  to  cafes  of  marriage  articles,  482. 
the  rule  adopted  in  afllgnments  of  terms  for  years^  4^8^ 
unlefs  there  ate  faperadded  words,  489. 
applied  in  conftruing  futrcnders  of  copyholds,  V.  $59* 
•     applied  in  conftruing  deviles,  VI.  32J. 

in  devifes  of  legal  eftates,  3  24 — ^although  the  limitation 
to  the  heirs  be  only  mediate,  3269  and  although  the 
cftate  for  life  arifeby  implication,  330. 
applied  when  the  word  heir  is  ufed  in  the  fingular  num- 
ber, 332. 
and  where  there  are  words  fuperadded  to  the  word  heirr, 

r  333- 

fuperadded   words   may    fometimes  control   the   word 

htirsy  and  make  it  a  word  of  purchafe,  336. 

applied  to   devifes  of  truft   citates,    336 — ^wherc    the 

court  of  chancery  is  called  upon  to  direG  a  conveyance 

to  be  made  under  a  will,  the  conftrudiion  is  dificrent, 

343»  369-  . 
applied  to  devifes  of  copyholds,  343. 

and  to  devifes  of  terms  for  years,  344. 

c-tfes  in  which  the  rule  does  not  apply, 

where  the  limitation  is  to  fon/  or  childrefi,  id. 

where  explanatory  words  are  added  to  the  word  iein, 

346,  397. 
where  words  of  limitation  are  added  to  the  word  heir 

in  the  fmgular  number,  353,  397. 
where  the  word  heirs  is  controlled  by  fubfcquent  word% 

limiting  an  eftate  of  a  different  nature,  353. 
where  tlie  remainder  is  to  the  heir  for  life,  355,  397. 
where  the  wont  ijjue  is  ufed  with  words  of  limitation, 

356. — unlefs  the  general  intent,  require  a  different 

conftrufllon,  358. 
where  a  truft  is  created  and  a  conveyance  direSed, 

where  the  eftate  given  to  the  anceftor  differs  in  quality 
from  that  given  to  flie  heir,  378. 
rafe  of  Perrin  and  Blake,  380. 
remarks  on  the  applicsiicn  of  the  rule,  ^^^^ 


SAINTFOIN 
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SAINTFOIN  titkeablc,  ffl.  jp.  ! 

SALE,  power  of, 

by  what  words  created  in  a  devife,  VI.  435. 
why  powers  of  fale  and  exchange  are  given  in  modern  fettle* 
nicnts  to  truftee$,  IV.  381. 

SCINTILLA  JURIS, 

which  remains  in  a  feoffee  to  ufes  after  the  ufc  is  executed 

by  the  ftatute  of  ufes,  II.  34^,  407. 
which  enables  a  tenant  in  tall,  after  levying  a  fine,  to  bar 

the  remamders  and  reverfion  by  a  recovery,  V.  4:^9. 
whether  an  attainted  tenant  in  tan  has  fuch  a  fcintUla  juris 

as  will  enable  him  to  fufFer  a  recovery,  430. 

SCOTLAND, 

the  lawfulnefs  of  marriages  celebrat«d  thefe  may  be  tried 
by  jury,  L  139. 

SEALING, 

neceflary  to  the  validity  of  a  deed,  IV.  X]* 
whether  fealing  a  will  is  a  fufEcient  figning  within  the  fta- 
tute of  frauds,  VI.  50. 

SECONDARY  OR  SHIFTING  USES,  II.  355,  See  Ufes, 
SEIGNIORY,  L  3.  293.  III.  503. 

SEISIN,  L  12. 

defined  by  lord  Mansfield  in  the  cafe  of  Taylor  v.  Orde^ 

V.  }22. 

feifm  in  deed  and  in  law,  I.  13. 

feifin  in  law  maybe  defeated  by  abatement,  14. 

a  wife   muft   be   feifed  to  entitle  her*  hufband  to  "cur« 

tefy,  107.  , 

and  a  hufband  to  entitle  his  wife  to  dower,  140,  142. 
there  can  be  no  feifin  of  an  eftate  for  years,  246. 
in  a  conveyance  to  ufes  the  grantor  muft  be  feifed,  428. 
what  kind  of  feifin  may  be  had  in  a  remainder  or  reverfion^ 

III.  467,  IJ.  457. 
how  feifin  may  be  hgd  of  an  advowfon^  III.  7. 
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the  feiGnof  one  joint  tenant  enures  to  all>  IL  5049  5I7« 

ni.  555- 
of  one  coparcener  enures  to  all,  IL  539.  IIL  555. 
of  one  tenant  in  common  enures  to  all,  IL  551.  III.  4ZO> 

555- 
how  it  may  be  had  in  a  rent,  IIL  318. 

what  feifin  of  an  anceftor  will  enable  an  heir  ta  claim 

through  him,  383,  408. 
when  feifin  muft  be  acquired  by  entry,  409,  412. 
a  ward  may  have  feifin  by  the  pofieffiqn  of  its  guar^an^ 
^L  14.  IIL  411,  417. 
feifin  neceflary  to  mi}kz  z  p^ejfto  fratris^  III.  383,  408. 

in  the  cafe  of  a  truft,  418. 

in  the  cafe  of  a  remainder  or  reverfion,  465,  467. 

in  the  cafe  of  a  copyhold,  479. 
in  a  bargain  and  falc  the  bargainor  need  not  always  be 

feifed,  IV.  176. 
neceflary  to  fupporta  fine,  V.  85. 
necefia^y  in  a  teftator^  VI.  aS. 

SERVICES, 

certain  fervices  not  within  the  ilatutes  of  limitation^  HI. 

563- 
of  which  a  recoyery  cannot  be  fuffered,  V.  383. 

SETTLEMENTS. 

hiftofyof,  rV.  493. 

^modern  mode  of  making  fettlements,  494. 

SHERIFF  OF  A  COUNTY— offices  in  his  gift,  HI.  135. 

SHIFTING  USES,  O.  355,  &/  Remainder. 

SIGNING, 

•whether  eflential  to  a  deed,  IV.  27. 
of  wills,  VI.  49. 

reqailiis  to  a  revocation  of   a  devife  by  dedandoo  itt 
writing,  YI.  91. 

SIMONY,  III.  3  a,  34,  &^  Advowfon. 

SL\1PLE  CONTRACT  DEBTS,  5«  Debt*. 

SOCAG^ 


INDEX. 

SOCAGCy 

tenure^  I.  1 1. 

guardian  in,   S^t  Guardian. 

SONS, 

a  good  defcription  in  a  devife,  Vt«  187* 
cSc&  of  this  word  in  creating  an  intail  in  a  devife,  280. 
the  rule  in  Shelley's  cafe  does  not  apply  to  this  word  .in  a 
devife,  346, 

SPECIAL  OCCUPANT,  I.  91,  See  Occupancy. 

SPECIAL  TAIL,  See  Mate  TaU. 

SPECTALTY  DEBTS,  5^^  Debts. 
SPRINGING  USES,  IL  352,  fc  Ufcs. 
STAMPS  OF  DEEDS,  IV.  26.    . 

STAPLE,  ftatute  of  the,    See  Edate  by  Sututc  Merchant,  Sec. 

STATUTES, 
Hen.  I. 

I.  c.  70.  powir  of  alienation,  IV.  4. 
charter  of  Hen.  I,  dower,  t.  130,  i^c. 
John, 

magna  charta, 
dower,  L  131. 
franchife,  ill.  297.- 
c.  7«  dower,  L  i6o« 
Hen.  m. 

charter  of  Hen.  IIL 
dower,  I.  13T. 
c.  16.  franchifes.  III.  297. 
c.32.  power  of  alienation^  IV.  5.  . 
20.  ftat.  of  Mcrton, 
copyhold,  I.  330. 
prclcription,  lU.  539. 
c.  I.  dower,  I.  156. 
€.2.  idem,  i68. 
c.  4*  common.  III.  107* 
52.  ftat.  of  Marlbridge, 
eftate  Tor  years,  f.  2^6. 
c.  I4«  eftate  for  life,  I.  fip. 
c.  39*  writ  of  entry,  IL  424. 
^  L3  ^w.I 
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STATUTES— ^Tfn/ww/rf. 
Edw.  I. 

3.  ftat.  of  WcftminftcT  the  fiift, 
€•1.  tolls,  III.  288. 
c.  4.  wrecksj  ;(8i. 
C.39.  prcfcription,  539. 
c.  40.  voucher,  V.  434. 
6.  ftat.  of  Glouceflcr, 
c.  I.  warranty,  IV.  56. 
c.  5.  a£kionof  waftc,  I.  70,  124,  273,  25<J. 
c.  7.  dower,  157. 
10.  ftat.  of  Rutland,  dower,  129. 
.     1 1,  ftat.  of  Ai^on  Bumel,  11.  63. 

13.  ftat.  merchant,  60,  74,    iS^r  Eftate  by  Statute  Mer- 
chant, &c. 
r  13.  ftat,  of  Wcftminftcr  the  fecond, 

C.I.  de  donis  conditionalibusj    I.   29,  30,  35,  4T,  42^ 
49,  100,  117,  338,  II.  41,  455.  III.  8.  148^ 
223,  335.  IV.  56,  See  Eftate  Tail. 
c.  4-  recovery,  v.  458. 
c*  5.  advowfon.  III.  24. 
€•  1 8.  elegit,  II.  65. 
C.20.  executions,  I.  338. 
c.  22.  joint  tenants,  11.518. 
€.36.  offices,  III.  135. 
c.  34.  dower,  I.  174. — ^Jointure,  223, 
«•  34.  devifing  new  writs,  396. 
c.  46.  common,.  III.  107. 
18  •  quia  emptores. 

tenure,  I.  12,  ' 

dower,  156.  : 

copyhold,  338; 
reifts,  in.  308,  310. 
alienation,  IV.  d. 
1.8.  demode  levandi  fines y  V.  13,  64,  8t,  123. 
27.   de  finibus  levatisy  125. 

c.  I.  proclamations  on  fines,  38. 
34.  de  tallagio  rum  imponendoy  III*  134. 
offorefts,  535. 
Edw.  II. 

J  7.  de  prerogetttva  regis j  III.  285. 
c.  6.  fines  for  alienation,  IV.  7. 
c.  15.  king's  grant,   568. 
a?,  ftat.  2.  of  the  ftaple,  IL  62,   See  Eftate  by  Statute 
Merchant,  &c. 

3  Edw.  m. 


INDEX. 

STATUTIS^continufd. 
Edw.  HI. 

I.  c.  19^  finc$  for  alienation,  IV.  7. 

14.  amendment  of  original  Writs,  V.  no. 
25.  natural -borii  fubjefts,  III.  375* 

'  34.  c.  15.  fines  for  alienation,  IV.  8.     . 
c.  16.  ftonclaimyV.  126. 
45*  c*  3*  tithes,  lU.  59. 
50,  ufes,  I.  415. 
Rich.  11. 

I.  C.9    ufes,  I.  415* 
2*  flat.  2.  f.  3*  id. 

15.  c.  3.  wrecks,  III.  382. 
Hen.  IV. 

4.  C.4.  recovery,  V.  501. 

5.  c.  14,  inrollmcnt  of  fines,  31. 
Hen.  V. 

1.  C.3.  forging  falfe  deeds.  III.  490. 

c.T.  of  priors  aliens,  IV.  519. 
8.  dower,  I.  145. 
Hen.  VI. 

8.  c.  12.  amendment  of  original  writs,  V.  41  x>  Jio. 
II.  c.  5.  wafte,  I.  257. 
15*  C.4.  fubpoena,  399. 
23.  c.9.  bailbonds^  IV.  512. 
Edw.  IV. 

22.  C.7.  inclofure,  IV.  519. 
Rich.  HI. 

1.  C.  T.    U&S,   I.  410,   4X5. 

C.J.  id^ V.  500. 
c.  7*  fines,  129. 
Hen.  VII. 

I.  ufes,  I.  415. 
4.  C.  17.  id.  416. 

c.  24.  fines,  55. 1[,  439.  V.  aS,  58,  I30t  252,  455, 
■  f.  a.  fines,  V.  130,  137. 

7.  c.  3.  foldiers  wills,  VI.  5. 
II.  c.  20.  recovery,   I.   $6,   102,    157,    209.' IV.  62i 

V.  399-  S<^3>  97- 
19.  c.  15.  ufes,  I.  416. 

Hen.Vni. 

4.  c.4.  recovery,  V.  372. 
14  8c  15.  c.  14.  foldiers  wills,  VI.  5' 
21.  eftate  for  years,  I.  245. 
c.  13.  pluralities,  IV.  511. 

c.  15*  eftate  by  ftatute  merchant,  ice.  V*  503,  514. 

L  4  26.  dig- 


t    N    t>    E    IL 

STATTTTES— rwrfmi/frf. 

Hen.  Vin .  —  continued. 
a6.  dignities,  ill.  238. 

c.  13.  forfettnTe)  I  52.  IIL  477. 

c.  10.  ufcs,  I.  114,  24«,  33*,  338,  419,  458,477, 
489.    IL  345,  407.  m.  317.  341,  404. 
V.  47.  VI.  5. 
■■  f.  6.  jointure,  I.  197.  126. 

c.  15.  ftatute  merchant,  &c,  lU  73. 
c.  16.  inrollment,  IV.  179. 
28.  c.  71.  f.  6.  emblements,  I.  88. 

tithes,  m.  75* 

c.  I.  partition,  II.  529,  544,  562^ 

c.  lo*  precedency,  III.  214. 

32. 

c.  T.  Wills,  VT.  J,  7,  14,  26. 
f.  15.  recovery,  V.  276. 
c.  5.  ftatute  merclxant,  Sec.  II.  74. 
c.  28*  leafes  bj  tenants  in  taii,   I.    50,   II«  493* 
rv.  X19,  lao. 

fine,  V.  97,  154,  178,  408, 
eftate  tail,  155. 
c.  30.  recovery,  356. 
c.  31.  id.  398* 
c.  32^  of  repofc,  HI.  539. 
— ^  partitions,  II.  529,  544,  562. 
C.33.  remainder,  327. 
c.  34.  covenants,  IV.  72* 
—  conditiojis,  II.  7,  52- 

c,  36.  fine,  V.  400,  499.  f^ 

f.  I.  id.  132,  137,  148,  45j^*  jji 

f.  4'  dower,  jointure,  I.  ij7|  209*  fS 

— —  f.  4.  fine,  V,  2x8. 

33- 

forfeiture,  11.  323. 

c.  20.  trufts,  I.  501. 

€•  23.  trials  for  murder,  Q,  479* 

c.  39.  f.  75.— eftate  tail,  I.  48* 

34  &3^    ,  ^      . 

c.  5.  w»lh,  VL  6,  14,  17,  %6m 
c.  20.  fine,  V,  2i8. 

f.  a-  recovery,  490* 


i 


INDEX. 

STATTJTE&^cmtinued. 
Hen.  VHI. — continued. 
34  &  35 — continued, 

c.  26.  f.  6.  rcQoverieft  In  Oiddcrj^  V.  3S0W 
f.  40.  fiAes  in  Wales  62. 

•  recoveries  in  Wales,  379. 

f.  113.  fines  in  Wales,  daa. 
35.  conveyances  by  or  to  queen  Catlicriiie^  IV«  J[X2. 
Edw.  VI. 

I.  c.  la.  dower,  I.  173. 

2  8c  3.  c.  13.  tithes,  UL  65^ 
— —  c.  28,  fine,  V.  59.  , 

3  8c  4.  c.  3-  common^  III.  109. 
5  8c6.  c.  15  &c  16.  buying  offices,  t6o% 
— *— -  c.  lit  dower,  I.  17%  ' 

Mary, 

I.  c.  4.  advowfons,  IIL  561. 

c.  7*  f.  2.  procUmations  on  fines,  V.  3t« 
Elizabeth, 

I.  c.  19.  f.  5.  difabling  ftatute,  V.  97. 
5.  c.  25.  inrollment,  IV.  180. 
13.  C.5.  fraudulent  conveyances,  II.  466,  IV.  372* 
c.  7.  idem,  II.  466. 
C«  10.  difabling  ftatute,  V.  97,  244,  IIL  91,  IV« 

511. 
c.  n.  idem,  IV.  123. 
]4«  c.  8.    recovery,  V.  39S,  431, 
1 8.  C.6.    colleges,  IV.  511. 
c.  II.  colleges,  deans.  Sec.  id« 
c.  14.  recovery,  V.  356. 
23.  c.  3.    fines,  62. 
■»  f.  2.  idem,  229,  379. 

■>  f.  I.  recovery,  37(5. 

■  f,  I,  .6.  fine,  31,  41. 

—— — -—  f.  5.  fine  and  recovery,  25,  35*  34«. 
f.  10.  idem,  X18,  419. 


*7-  ^-4 
fraudulent  fines,  244. 

confideration  in  a' deed,  IV.  25* 

avoidance  of  deeds,  372. 

c.9«  fines,  V.  69,  ilS,  419. 
31.  c.  2.  idem,  39, 

43.  c.  4.  charitable  mfes,  W?^  VL  18; 
43.  c.  15.  f.  3, 6.  fines  in  GMfter,  V.  66,  7n* 
I  a  4, 5»1rcQ9vcric»  in  Cbefteri  380.  ' 

Jamef 


INDEX, 

1 

STATUTES— c#«rijKitfrf. 
James  I. 

3.  c*  5.  advowfons,  m.  32. 
21.  C.2.  limitations  againft  the  crownj  558. 
c.  16.  fines,  V.  1 28. 
— . —  repofe.  III.  539. 
c.  19.  bankrupts,  I.  50,  II.  466* 
c.  26.  fines,  V.  41* 

Charles  I. 

3.  for  fettling  the  manor  of  Arundel,  IV.  507. 

Charles  II. 

12.  c.  24.  abolition  of  military  tenures^   I.  11.  IV.  9^ 

129,  VI.  14. 

■  f.  7.  I.  294,  297. 

■  I  f.  II.  III.  192. 

i5.  c.  i6.  f.  10.  writ  of  covenant,  V.  348. 

16  &  17.  c.  8.  f.  J.  dower,  I.  170. 

17.  c.  8.  recovery,  V.  358. 

18  flat.  %>  f.  I.  qualifications  for  offices.  III.  158. 

2,5.  teft  zGty  id. 

29.  c.  3.   of  frauds,   1.92,  204^  471,  503,  IL  63,  71^ 

197,   472,    III.  344,   337,   iV.  t4Q,  f  71, 
VI.  47,  50,  68,  79. 

■  f.  7.  IV.  208. 
f.  12.  VI.  20. 

30.  c.  7.  ftdipn  of  wafte,  II.  434>  435* 

31.  c.  3.  on  the  burning  of  the  cbirographer's  office^ 

V.31, 

William  and  Mary, 

I.  feC  I.  c.  26.  advowfons.  III.  32. 

I.  c.  16.  fimony,  33. 

3.  c  14.  fraudulent  devifes,  11.  452^  IV.  169,  VL  I0« 

3  &  4.  c.  14.  reverfion,  II.  492. 

4  &  5.  c.  16.  fraudulent  mortgages,  163.  • 
— — —  c.  24.  f.  12,  a£tion  of  wafte,  434. 

William  HI. 

7.  c.  25.  f.  7«  trufts,  I.  493. 

8  &  9.  c.  II.  L  6.  recovery,  V.  358. 

— *—  c.  1 8.  partition,  II.  544: 

• c.  31.  idem,  531. 

[            10  &:  II,  c.4.  recovery,  V.  510. 
••^ c.  14.  fine,  229: 

>  ■  «.  i<J,  remainder,  !!•  ^36,  VI.  537. 

utlei 
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INDEX. 

S  TATUTES^^oniinued. 

William  III. — continued, 

II  &  12.  c.  6.  titles  derived  through  aliens,  III.  377. 

12.  c- 13-  grants  of  crown  lands,  IV.  565. 

13.  c,  ^.    offices,  III.  143. 

Anne, 

I  ft.  I.  c.  7  '&  5.  alienation  of  crown  lands,  IV,  565, 
V.  496. 

1.  c.  8.  f.  5.  absltement  of  writs,  V.  16. 

2.  for  making  the  eftates  of  Irifh  Roman  Catholics  de- 

fccnd  in  gavelkind,  II.  54. 
a  &  3.  c.4.  f.  I.  regifteraft,  IV.  343. 
3  &4.  c  18.  f.  2.  partition,  II.  531.  n 

4.  c.  16.  f.  15:.  declaration  of  ufcs,  IV.  209. 

f.  16.  Wtry  to  fupport  a  right,  111.551, 

to  avoid  a  fine,  V.  241. 


»-  f.  21.  warranty,  IV.  62. 


4  &  5.  c.  16.  warranty,  V.  149,  217. 

=    ■ attornment  after  a  fine,  47. 

■■■  f.  17.  joint -tenancy,  11.503. 

5.  c.  3.  for  fettling  Woodftock,  IV.  57. 
c.  18.  inroliment,  180. 

— —  f.  4.  regifter  aft,  343. 

6.  c.  31.  accidental  fire,  I.  79,  124,  157, 
c.  35.  f.  16,  30.  inroliment,  IV.  i8o» 
f.  19.  regiftering,  343. 

7.  c.  5.  Aatural-born  fubjeSs,  III*  375, 
c.  18.  advowfons,  25,  561. 

c.  19,  infant  truftees,  IV.  19. 

■       recoveries  by  infants,  V.  397, 
,c.  20.  regifter  aft,  IV.  343. 
9.  c.  5.  mortgage,  II.  124. 
10.  c.  18.  f.  3.  inroliment,  IV.  rSit 
12.  p.  2.  c.  Z2.  fimony,  ill.  41. 
12.  ftat.  2.  c.  16.  ufurious  deeds,  IV.  369,  371. 

George  I. 

3.  c.  15.  fine,  V.  22. 

8.  c.  25.  inroliment  of    ftatutes    and    recogaIza]iGCS» 

II.  6Sf  74- 

9.  c.  29.  copyholds,  I.  357,  375. 
12.  c.  32.  private  bills,  IV.  5560 

George  II. 

4.  c.  21.  natural-bom  fubjefts,  111.375, 
c*  28*  f.  2.  ejefimenty  33^. 

renewal 


I    ^   D    E    r 

STATUTES  *  cmtinued. 
George  II. — eofttinued* 

4.  c.  aS.  f.  6.  renewal  of  leafes^  IV.  129* 

■  f.8.  tenancy  at  fufierancej  1.2844 

8.  c  5.  regiftering  deeds,  IV.  iSf,  34^3. 
9*  c.  6.  charitable  ufes,  IV.  23,  VI.  i^, 

c«  36.  idem»  VI.  149. 

11.  c.  19.  f.  15.  apportionment  of  rents.  III.  3^2* 

■  ■      f.  18.  eftate  at  \iriU,  I.  288. 

12.  c.  24.  private  billsi  IV.  55$. 

13.  C.2I.  natural-bom  fubjefis,  111.376. 

14.  e;20.  occupancy,  1.92. 

■  recovery,  V.  288,  289,  296,  333. 

15.  c.  39.  titles  through  aliens.  III.  377. 
29.  c.  36.  {1  I.  inclofure,  113. 

31.  c.  14.  copyhold,  I.  337. 
c.  41.  inclofure.  III.  114. 

32.  c.  14.  fine,  V.  21. 

George  III. 

4.  c.  16.  conveyances  by  infants,  V.  93. 

5.  c.  17.  leafes  of  incorporeal  hereditaments,  IV.  125* 

9.  c.  ]6,  limitations  againft  the  crown.  III.  558. 
13*  c.  23.  offices,  143. 

C.811  f>  15)  16,  17,  |8.  common,  99,  114. 
14.  c*  20.  rents,  344. 

c.  79.  intereft  of  money  in  Ireland  and  the  planta* 
tions,  IV.  371. 
17.  C.26.  ufurious  deeds,  369,  371. 

■  f.  6.  contrails  with  infants  for  annuities,  i6* 

24.  e.  48.  f.8.  recovery,  V.  348. 

25.  €.35.  extent  by  the  crown,  II,  80, 
29.  C.93.  corruption  of  blood,  III.  240, 

34.  c.  75.  grants  of  crown  lands,  IV.  565,  566. 

39,  40.  c.  88.  grants  of  the  king's  private  property,  566* 

■ '     -  ■     1.  4,  8,  devifes  of  ditto,  VI.  13. 
• ,— —  f.  12,  truft  and  efcheat,  L550,  HI.  498. 

■  c.  98.  perpetuities,  VI.  568. 

STEWARD  OF  A  MANOR, 
may  grant  copyholds,  I.  3l<$. 
and  take  furrenders,  V.  535. 

may  be  appointed  by  word,  txcept  the  king's  fteward^ 
I.  316.  /    ■ 

STUBBLE,  not  titheable,  IIL  57* 

SUBPCENA 


INDEX. 

SUBPtENA  IN  CHANCERY,  L  396,  405,  489; 

-  a  lord  of  a  manor  may  be  compelled  to  adinit  hit  copy- 
holder  by  fubpoena,  V.  545. 

SUFFERANCE,  See  Eftate  at  Sufierance. 

SUIT  OF  COURT, 

is  incident  to  copyhold  tenures,  I.  324. 
nidthdrawing  it,  is  punifluble  by  fine^  367. 

SUMMONS  TO  FARUAMENT,  Writ  of,  IH.  175,  193. 

SURRENDER, 

defcribed,  IV.  155. 

good  without  technical  words,  or  livery  of  feifin,  156* 

muft  be  in  writing,  id* 

need  not  be  by  deed,  157. 

what  eftates  may  be  furrendered,  id.  159. 

there  muft  be  a  privity  between  the  furrenderor  and  the 

furrenderee,  i6a 
of  an  eftate  for  years,   where  it  will  occafion  Qierger, 

I.  265. 
of  a  copyhold  to  the  ufe  of  the  lord,  produces  an  extin« 

guiihment,  385. 
of  a  leafe  to  one  joint-tenant  enures  to  all,  II.  517, 
a  franchife  may  be  "^irrendered.  III.  302. 
a  dignity  cannot  be  furrendered,  232. 
fine  upon  furrender,  V.  50. 
furrender  and  admittance  of  copyholders,  533,   See  Alien* 

ation  by  Cuftom. 
furrender  to  make  a  tenant  to  diepracipe.  See  Recovery. 
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TENANCY  IN  COMMON, 
defcribed,  IL  549. 
how  created,  550,  IV.  455. 
.  incidents  to  this  eftate,  II.  551. 
a  perception  of  profits  by  cfie  tenant  does  not  amount  to  an 

expulfion  of  another,  (5  2. 
fubje£l  to  curtefy,  560,  1. 120. 
and  to  dower,  II.  561,  L  150. 
Diflblvable  by  partition, 
partition  at  law,  IL  $6u 

partitipfl 
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TENANCY  IN  COMMGN~njff//««^A  ^  , , 

Diflblvable  by  partition — continued.  ^    " 

partition  in  <iquity,  II.  563.' 

how  partition  is  made  of  an  advowfon,  III.  25.  1^ 

nature  of  a  deed  of  partition,  IV.  143.  S 

a  partition  docs  not  revoke  a  devife,  VL  123.  -^ 

may  be  held  by  prcfcription.  III.  526. 
by  what  words  created  in  a  detd,  IV.  455. 
by  what  words  in  a  devife,  VI.  408. 
two  perfons  may  be  made  joint.tenants  for  their  Th^^^  smd 

tenants  in  common  of  the  inheritance,  415.     V;" 
Intereft  and  power  of  the  tenants,  .  -* 

dKy  h>vc  a  reciprccal  a£lion  of  waftc,  II.  551. 

the  pofTefTion  and  feifm  of  one  is  the  pofTe&ion  and  feiCn 
of  all,  II.  551,  III.  4iOi  555,  V.  317. 

one  cannot  be  difleildd  by  the  other,  except  by  an  aAual       .^ 
or  ptefumable  qufter,  II.  552,  or  by  fine,  V.  217.  "^  f^ 

what  adls  will  deveft  the  poffefiion  of  a  tenant  in  com- 
mon, II.  551. 

in  the  cafe  of  an  advowfon  all  mud  prefcnt,  III.  35. 

they  may  make  leafes  jointly  or  fcverally,  IV.  118. 

they  may  levy  fines,  V.  84. 

tb9  entry  of  one  to  avoid  a  fine  enures  to  all,  241. 

TENANT  TO  THE. PRAECIPE,   S^^  Recovery. 

TENEMENT, 

meaning  of  the  word,  I.  2. 

what  paffes  in  a  deed  by  this  word,  IV.  41. 

this  word  not  a  fufiicient  defcription  in  a  fine,  V.  107. 

TENENDUM  OF  A  DEED,  IV.  47. 

TENURE, 

free  tenure,  and  tenure  in  villenage,  I.  8. 

focage  tenure,  11. 

tenure  by  grand  ferjcanty,  III.  133. 

tenure  fef*  luzroniamf  177.  .  ' 

dignities  by  tenure,  185.       . 

advowfons  lie  in  tenure,  500. 

nothing  which  does  not  lie  in  tenure  can  efcheat,  499. 

TERM,  how  confidercd  in  law,  V.  43,  352. 

TERM  FOR  YEARS,   See  Eflate  for  Years  and  Trufts. 

\  TEST 
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TEST  ACT,  III.  158. 

TESTAMENT,  dillinguiflicd  from  a  dcvife,  VI.  7. 

TESTATOR, 

muft  in  general  be  feifed  of  th&  lands  devifed  at  the  time 

of  the  devifc,  VI.  28. 
muft  die  feifed  of  the  lands  devifed,  29. 

TIMBER,  . 

may  be  cut  by  a  tenant  in  tail,  I.  37— but  not  by  a  tenant 

for  life,  6^, 
what  trees  are  confidered  timber,  65,  III.  60. 
belongs  to  the  perfon  entitled  to  the  inheritance,  I.  73. 
when  and  for  whofe  benefit  timber  in  a  ftate  of  decay  may 

be  cut  down,  74,  76. 
timber  growing  on  a  copyhold  belongs  to  the  lord,  325. 
in  what  cafes  a  copyholder  may  cut  timber,  326. 
truftees  topreferve  contingent  remainders  are  bound  to  take 

care  of  timber,  II.  402. 
'  not  titheable.  III.  59. 

TITHES, 

origin  and  nature  of.  III.  52. 
predial,  perfonal,  or  mixed  tithe,  54,  55. 
^giftment  tithes,  54.  . 
great  and  fmall  tithes,  55,  62 • 
due  by  common  right  or  cuftom,  5 5. 
'  when  and  of  what  things  payable,  id. 
For  what  things  predial  tithes  are  due, 

corn,  57. 

fometinies  the  rakings  of  com,  id. 

but  not  ftubble,  id. 
'    every  fpecies  of  grain,  58. 

not  clover,  vetches,  or  grafs  cut  green,  and  given  to  cat* 
tie  employed  in  hulbandry,  59. 

hay,  58. 

clover,  faint'foin,  and  rie-grafs  confidered  as  hay,  59.] 

Q^  aftermath,  id.  . 

underwood,  id. 

trees  not  ufed  as  timber,  i5o. 

fruit  trees,  id. 

but  not  lops  or  tops  of  timber  trees,  <J2. 

agiftmen^i  id.  54,  64. 
U.  hernia 
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TITHES— ^wi/imi«/. 

For  what  things  predial  tithes  are  due— ^/i/j«i«mIL 

heinp»  flax,  heps,  turnips,  III.  63. 

garden  herbs  and  fruit  tree&^  but  not  hot-houfe  plants^ 
64. 
lor  what  things  mixed  tith<?s  are  due, 

the  young  of  cattle.  Hi.  64. 

Vr'ool,  milk,  and  checfe,  65. 
for  what  things  perfonal  tithes  are  due,  65. 
to  whom  tithes  are  due,  67. 
of  a  portion  of  tithes,  id.-^long  pofiel&on  gives  a  title  t« 

a  portion,  71,  83. 
diftin^ion  between  a  prefcription  de  non  decimando^  and  a 

claim  to  a  portion  of  tithes,  84. 
regional  and  vicarial  tithes,  67. 
extra  parochial  lands  pay  tithe  to  the  king,  69. 
Lay  impropriations,  id« 

arc  temporal  inheritances,  70. 

are  aflfets,  id* 

are  liable  to  d&wer  and  curtefy,  id. 

may  be  held  in  fee,  in  tail,  for  life,  or  years,  id. 

may  be  aliened,  charged,  and  barred,  and  are  within  the 
ftatute  of  ufes,  id. 

may  be  granted  by  copy  of  court  roll,  I.  307. 

defcend  to  the  whole  blood.  III.  418. 

what  feifin  makes  ^  pojfejfto  fratris^  id. 

of  borough  EngUfh  lands,  go  to  the  heir  at  common  law^ 

are  not  within  the  fiatutes  of  limitation,  561 . 
pals  by  bargain  and  fale,  IV.  177. 
fines  may  be  levied  of  them,  V.  loo. 
by  what  wOrds  they  pafs  in  fines,  103* 
recoveries  may  be  fuficred  of  them,  381. 
are  devifable,  VI.  22. 
Exemptions  from  tithes, 

a  prefcription  de  mn  dccimando^  III.  73. 
in  what  cafes  good,  74. 
may  be  annexed  to  lands  in  the  ^oflefBon  of  lay  per- 

ions,  75. 
not  good  againft  the  .church  without   (howing   the 

ground  ox  exemption,  77. 
Q.  whether  good  againft  lay  impropriators  ^nddioar 
{howing  a  ground  of  exemption,  id. 
a  modus  decimandiy  89. 
a  real  compoCtion,  90. 


I    N    D    C    X. 

Exemptions  from  tithes — c^tinuedn 

no  real  Gompofition  can  be  good  unlef$  made  .before  tl^ 

'     I3tb  £lizabeth>  III.  91. 

what  orders-  were  exempt  from  paying  tithes,  75. 

TITLE  DEEDS, 

are  heir  looms,  I.  6. 

a  tenant  in  tail  has  a  right  to  them,  40. 

g  jointrefs  not  boiyid  to  deliver  them  up,  240. 

detinue  of,  is  a  bar  of  dower,  17S. 

where  poffeffion  of  title  deeds  will  give  priority  to  a  mort-- 

gagee,  II.  201, 
the  cuftody  of  the  title  deeds  of  a  term  for  ye^rs,  is  equi* 

valent  to  an  afGgnmcnt,  23 1. 
claiife  refpefting  title  deeds,  IV.  45. 
in  what  cafes  a  grantor  may  keep  them,  id. 
covenants  for  producing  them,  8!>. 
Q.  whether  they  belong  to  a  releafee  to  ufes^  Qt  to  the  ce& 

tuiqueufe,  203. 

TOLL,  Right  of  taking  It  ufually  annexed  to  fairs  or  markets, 
III.  288. 

TOWNS  CORPORATE,  Courts  of,  fines  may  be  levied  in 
them,  V.  6j. 

TREASURE  TROVE,  IIL  284. 

TREASON,  Attainder  for,    See  Attainder. 

TRESPASS,  Aaion  of, 
mav  be  maintained, 

by  a  leiTee  againft  a  ieffor  for  cutting  trees,  I.  64.  . 
by  a  landlord  againfl;  the  grantee  of  a  tenant  at  will, 

271. 
by  a  leflbr  againft  a  tenant  at  will  fpr  wafte,  272. 
by  a  copyholder  aeainfthis  lord  foroufter,  297,  3/o, 
cannot  be  maintained  by  a  ^pnant  for  years  before  entry, 
248. 

TROVER,  Aftion  of, 

may  be  maintained  by  a  teng;pt  in  tail  in  remainder  agjiinft 
a  tenant  for  yfe,  for  timber  felled,  I.  74,  II.  4^22. 

TRUSTS, 

prigin  and  defcription  pf,  L  4 j;  8^ 
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TRUSTS— <w/iiw«/. 

How  created,  L  459. 
ft  uk  limiteii  upon  a  ufe>  id. 
a  limitation  to  tniftces  to  fay  oifir  the  rentt  and  frtfits  €•  ^ 

third  pnfon^  461. 
dift!n£bon  between  a  limitation  to  truftees  to  pay  o^etr  t^ 
and  a  limitation  to  trul^ees,  xopertmt  anifi^fer  a  third 
perfon  to  receive  the  rents  and  profits,  462. 
a  limitation  requiring^a  feifin  in  the  truftees,  id. 
•  limitation  in  tmft  for  the  fcparate  ufe  of  a  married 

woman,  465. 
a  limitation  in  trtift  to  fell  or  to  raife  money,  467. 
a  limitation  of  a  term  for  years  in  truft,  470. 
a  truft  for  payment  of  debts  refts  immediately,  469* 
Refulting  and  implied  ttufts,  471. 
ft  contfa£l  for  a  purchafe,  id. 
a  purchafe  in  the  ndme  of- a  ftran^er,  id. 
'  a  purchafe  by  a  trnftec  with  truft  money,  47a. 
a  conveyance  to  a  ftranger  without  confideration^  474. 
a  truft  declared  in  part,  475 — exception,  47(^ 
where  no  appointment  is  made,  477. 
purchafe  by  a  father  in  the  name  of  his  child^  id. — 

exception,  482. 
purchafe  by  a  father  in  his  own  name  and  that  of  his 

child,  .480. 
no  truft  refults  upon  a  purchafe  in  the  name  of  a  wife, 

484. 
a  renewal  of  a  leafe  by  a  truftee,  id.— 4)y  a  mortgageCf 

II.  121. 
a  truft  cannot  refult  between  a  lefibr  and  a  leflce,  I.  485. 
a  truft  refults  where  there  is  fraud,  id. 
Trufts  of  copyholds, 

not  fubje^i  to  frcebench,  1. 330. 
nor  to  dower,  4^g. 

ft  truftee  to  fell^need  not  be  admitted,  345. 
are  devifable  i^ithout  furrender,  VL  41. 
istails  of,  barred  by  will,  /^%* 
derifes  of,  not  witnin  the.  ftatute  of  frauds,  id. 
a  truft   when  properly   created   attaches   to    the    e|bte» 

I.  488. 
all  trufts  are  executory,  480. 
a  truft  is  equivalent  to  the  legal  ownerfliip,  490* 
trufls  confidered  as  land  in  equity,  492* 
confidence  in  the  truftee  neci^^i  ^^ 
but  not  privity  of  eftate,  id* 

who 
8 
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TRUSTS— n?//rf«wri/. 

-who  arc  bound  to  execute  a  trufti  I-  49^— Q*  as  to  a  lord 

by  efclieat?  Ill,  4^7, 
are  alienable^  I.  493. 

defeend  likd  legal  eftates,  \f^^  III.  399,  418. 
arc  devifablc,  Vl.  20. 

may  be  intailed  within  the  ftatute  de  donisy  L  34.  493. 
may  be  limited  for  life,  494. 

technical  words  are  neceflary  in  limitations  of  truilsj  493* 
fubjeft  to  curtefy,  120,  491 — exception,  495. 
but  not  to  dower,  155,  496,  499. 
a  truil  is  a  good  equitable  jointure,  2p2. 
forfeitable  for  treafon,  500,  550. 
*  but  not  for  feloViy,  501. 

a  trufl  efcheats  on  the  death  of  a  truftee  without  heirs, 
.    550— but  not  on  .the  death    of  a  cefiuique  trufl^    502, 

III.  500.  ■* 

arc  affcts,  I.  502* 
may  be  extended  by  elegit,  II.  7^1. 
and  taken -in  execution,  I.  503. 
afe  legal  and  not  equitable  afFets,  id. 
are  not  liable  to  the  incumbrances  of  a  truflee,  54A 
n^prge  in  the  legal  cftate,  id. 

how  far  a  truft  may  be  prejudiced  by  the  truftee,  id. 
,.         In  what  cafes  a  purchafcr  of  a  truft  eftate  mud  fee  to  the 

application  of  his  money,  542. 
in  what  fenfe  faid  not  to  be  within  the  ftatute  of  limitations^ 

111.565. 
'  an  e^ity  of  redemption  fimilar  to  a  truft,  IL  126. 
notice  of  a  truft  will  make  a  purchafcr  a  truftee,  L  485> 

541,11.211. 
may  be  conveyed  by  bargain  and  falc,  IV.  177.' . 
intails  of  trufts  may  be  barred  by  fine,  V.  15^. 
cffe£l  of  a  fine  levied  by  a  ceftuique  truft,  161. 
are "  within  the  ftat.  xi  Hen.  7.  'for  preventing  jointrefli« 

from  levying  fines,  or  fufFering  recoveries,  40^ 
may  be  barred  by  recovery,  459.  ^ 

a  recovery  of  a  truft  will  not  affe£k  a  legal  eftate,  460. 
may  be  d^vifed,  VL  20 

devifes  of  trufts  arc  within  the  ftatute  of  frauds,  72. 
where  in  a  devife  words  of  advice  or  dcfire  will  raife  a 

truft  in  equity,  176.      ^ 
by  what  and  when  by  general  words  the  eftate  of  a  truftee 
*^         will  pafs  in  a 'devife,  229,  233. 

rule  in  Shelley's  cafe  applied  to  devifes  of  trufts,  336.  ^ 

M2  declarations 


INDEX. 

TRVSTS^continueJ. 

dcrlarations  of  truft,    &^  Declanttons, 
trufts  of  accumulationj   See  Accumulation. 
Truft  terms, 

^vrhere  a  truft  term  will  be  a  bar  in  eje&ment,    I*  505^ 

536,  III.  533. 
•re  fubjc£l    to   furvivorihip  if  held  in   joint-teiuncy^ 

II.  504. 
Terms  in  grofs,  I.  505,  312. 
are  not  affetSi  506. 
by  what  rules  governed,  id^ 
Terms  attendant,  id. 

by  what  rules  governed,  id.  I.  515* 

how  a  term  becomes  attendant,  509. 

diflinguilhed  from  terms  in  grofs,  51a. 

•may  become  terms  in  grofs,  515,  II.  225* 

are  real  aiTets  in  the  hands  of  the  heir,  I.  515* 

do    not  pafs  by   a  will  unlefs  duly  executed^     Cldt 

VI,  73. 
will  be  removed  in  favour  of  jointreflles,  1. 221. 
will  protect  a  purchafer  from  dower  if  affigned   to  a 
truflee  for  him,  516,  534— but  not  an  heir  at  law, 
531— nor  the  afEgnec  of  a  bankrupt,  533. 
are  not  a  bar  to  curtefy,  536*. 
how  far  a  declaration  of  truft  of  a  term  is  equivalent 

to  ah  afTignment,  II.  231. 
will  protect  and  give  priority  to  a /«^^  mortgagee, 

216. 
where  a  terra  attendant  will  enable  a  put/he  mortgagee 

to  maintain  an  eje£bment,  229,  233. 
a  lord  by  efcheat  entitled  to  a  term  attendant,  III.  498. 
not  barred  by  fine,  V.  164. 
Intercft  and  power  of  truftecs, 
who  may  be  a  truftee,  I.  488. 
when  a  truftee  is  bound  to  reconvey,  540. 
cftate  of  ttuftees,  539. 
infant  truftees  may  convey,  540,  IV.  19. 
210  tlA  of  a  truftee  (hall  prejudice  the  truft,   I«54l»  V» 

249 — exceptions,  I*  541- 
a  truftee  cimnot  incumber,  id. 
power  of  a  truftee  to  fell  for  payment  of  debts,  as  to  the 

quantity  to  be  fold,  548. 
cUufc  to  enable  a  trji/tee  to  fell^  to  give  a  proper  difcharge. 

id. 
%  txuSitc  forfeits  his  eftate  by  attaindcri  550... 
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Intereft  and  power  of  truftecs — continued, 

on  the  death  of  a  tniftee  wkbout  heirs,  the  truft  efcheats, 
I.  550.— -Q.  whether  the  lord  by  ejTcheat  is  bound  tp 
execute  the  truft,  III.  497. 
truftees  have  equal  power,  I.  5  jo. 
are  ufually  made  accountable  only  for  what  each  receivesi 

cannot  derive  any  benefit  from  the  truft,  id. 

claufe  for  truftcc's  indemnity,  id. 

where  a  truftee  will  be  allowed  to  purchafe  the  truft  ef- 

tate,  id. 
-are  bound  to  reimburfe  xh€  cejlulque  tfufi^  554. 
where  a  truftee  conceals  a  breach  of  tiuft  of  a  co-truftee, 

he  becomes  liable  to  it,  id. 
not  allowed  any  recompence  for  trouble,  ;56* 
allowed  their  full  cofts,  557. 
where  a  truftee  refufes  to  accept  a  truft,  he  mufl  relcafc, 

id. 
truftees  may  be  difcharged,  and  otliers  appointed  by  the 

court  of*  chancery,  id. 
tre  but  as  fimplc  contra£l  creditors  to  the  cejiuique  irujl^ 

555-       ^ 
diftin£lion  between  the  purchafe  of  an  incumbrance  by 

a  truftee  and  by  a  ftranger,  II.  213* 

truftees  of  Roman  Catholics  cannot  prefent  to  livings^ 

ra.  32. 

not  bound  to  enter  into  any  covenants,  except  that  they 

have  done  no  a£l  to  incumber,  IV.  92. 
a  fine  levied  by  a  truftee  is  void,  as  againft  the  ceftuique 

truft,  V.  248. 
a  chatige  of  truftees  is  not  a  revocation  of  a  devifc, 
'       VI.  122. 

by  what  words  the  eftate  of  a  truftee  will  pafs  in  a  dc- 

vife,  229,  233. 
Intereft  and  powers  of  a  cfttnque  intfl^ 
is  feifed  in  confidertion  of  equity,  I,  492. 
a  ceJluique  trtf/i  in  policflion  ruay  vote  at  eleftions,  id, 
what  afts  amount  to  a  forfeiture,  500. 
a  cejiuique  iruji  for  life  does  not  forfeit  his  eftate  by  levy- 

mg  a  fine,  I.  494,  V.  205. 
in  the  cafe  of  an  advowfon,  he  may  nominate.  III.  4. 
when  entitled  to  a  conveyance,  I.  488,  540, 
a  cefiuique  trujl  in  tail  may  call  for  a  conveyance,  apd  then 

luffer  a  recovery,  id. 
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TRUSTS     continued. 

Intereft  and  powers  of  a  ce/lulque  truJt'''-<ontimud. 

how  far  he  may  be  prejudiced  by  a  trullce,    I.  541, 

V.  a^S. 
truftees  bound  to  reimburfc  him,  I.  554. 
is  but  as  a  fimple  contraft  creditor,  555. 
he  cannot  deftroy  contingent  remainders,  II.  361* 
how  far  he  may  bar  his  cftate  by  fine,  V.  161. 
how  affc£led  by  a  fine  levied  by  a  ftrangcr,    159. 
(T  may  make  a  good  tenant  to  the  praecipe  to  fuller  an  equi- 

table recovery,  302. 
may  fuiFer  an  equitable  recovery  without   his  trHftcci 
joining,  459. 

TURBARY,  Common  of,  III.  loi. 
TURNIPS,  tithcable,  lU.  63, 


U^ 


VPTCHES,  when  titheable,  IIL^y. 

VICARS, 

how  reftrained  from  wafte,  I»  79. 

may  be  barred  during  their  own  lives  by  fipc  and  nonclaim, 
V. 188,  aio, 

VILLENAQE, 
tenure  in,  I.  8. 
pure  villenage,  293. 
villein  focage,  295. 
yiUeins,  regardant  and  in  grofs,  ^144* 

VKCOUNTi  origin  of  this  title.  III.  184. 

UNBORN  PERSONS, 

.  n)ay  have  edatcs  for  life  limited  to  thpmi  IV.  504* 
no  e{late  can  be  limited  to  their  iiTue,  505. 

UNCERTAINTY, 

will  make  a  deed  void,  IV.  415. 

what  kind  of  uncertainty  will  make  a  remainder  contin- 
gent, II.  269. 
'  a  devife  may  be  void  for  uncertainty,  VI.  15  c — but  an  un- 
i;crtain  perfon  may  be  a  devifce,  17. 

UNDER- 
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UNDERTENANTS,  not  liable  to  the  coveaantsof  their  leSat, 
IV.  70.  '    . 

UNDERWOOD, 

may  be  cut  by  a  tenant  for  li  e,  I.  64. 
may  be  granted  by  copy  of  court  roll,  307, 
is  titheable.  III.  59. 

VOLUNTARY  CONVEYANCES, 

2Xt  primd  facie  fraudulent  as  againft  purchafers,  I.  asr. 
when  fraudulent  under  the  ijtatutes  13  &c  27  Eliz^^be^h^ 

IV.375i»384. 
VOUCHER,   S^Rccovery^ 

USES,   ^ 

origin  of,  I.  391^ 

manner  in  which  they  were  created,  392. 

became  general  in  the  reign  of  Edward  III.  id. 

taken  from  the  civil  law,  393 . 

jurifdiAion  affumed  by  equity,  395. 

mvention  of  the  writ  of  fuhpigna^  396. 

Nature  of  ufes  previous  to  (tat.  27  tien.  8,  40^1. 

eftate  of  the  feofiee,  403. ' 

confidence  and  privity  neceffary,  id. 

whp  could  be  compelled  to  c^cecute  a  ufe,    I.  404, 
III.  497. 

who  mieht  be  feifed  to  a  ufe,  1. 407. 

what  might  be  conveyed  to  ufes,  408. 

by  what  rules  ufes  were  governed,  id. 

a  confideration  was  ncceCary,  409. 

might  be  limited  to  perfons,  not  parties,  id. 

were  alienable,  id. 

technical  words  of  limitajbion  unnccefTary,  410.' 

might  change  by  matter  fubfe^en^,  id* 

were  revocable,  411. 

were  not  objeds  of  tenure,  id. 

not  forfeitable  for  treafon  or  felony,  id. 

were  not  liable  to  reliefs,  wardfhips,  or  marriages,  412- 

did  not  efcheat,  id.  III.  500. 

were  hot  liable  to  dower  or  curtefy,  I.  41 2^  I5;.i 

could  not  be  extended,  413,  502. 

were  devirable  and  defcendible,  413. 

inconveniencies  oF  ufes,  414. 

Aatute»  made  to  remedy  th^,  415. 
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Statute  27  Hen.  8.  c.  lo.  of  ufc8« 
hiftory  of  the  flatute^  L  4<7* 
the  Itatute  ftated^  419* 
objed  of  the  Aatute«  421. 
CtrcumfUnces  neceiTary  to  its  operatioilj 
J  ft.  a  fcof^cc  to  ufes,  422. 

ivho  may  be  feifi  d  to  a  ufe,  id. 
of  what  eftat^  a  perfon  may  be  feifed  to  a  ufe,  4244 
an  eftatc  tail,  427. 
an  eftatc  for  life,  id. 
a  legal  eftate  of  freehold,  428. 
a  remainder,  iL  345. 
What  kind  of  property  may  be  conveyed  to  ufes, 
corporeal  and  incorporeal  hereditaments^  I.  42s. 
tithes  iir.pr(^priatei  III.  71, 
Q^  as  to  ofhces^  151. 
rents,  317. 

not  copyholds,  I.  369,  429. 
the  pcri'oa  conveying  muft  be  felfed^  428. 
the  f coffee  fuppofcd  to  have  z /cintiila  juru^  in  the 

caf?  of  contingent  ufes,  II.  347,  407. 
Q.  whether  the  feoffee  or  the  ceituique  ufc  have  a 
right  to  the  title  deeds,  IV.  -203. 
ftdly,  a  ceftuique  ufe  in  ejfe^  I.  429* 
who  may  be  one,  id. 
what  eftate  he  may  have,  id. 
acquires  an  a&ual  feifin,  433. 
is  a  grantee  within  the  ftat.32  Hen.  8.  c.  34.  IV.8o» 
Q.  whether  he  has  a  right  to  the  title  deeds,  203. 
3dly,  a  ufe  in  ejfe^  in  poffeflionj  remainder,  or  rever* 
fion,  L432. 
effe£):s  of  the  ftatute,  id^ 
claufe  for  faving  all  former  eftates,  433. 
conftru£lion  of  the  ftatute,  435. 
words  of  limitation  made  neceffary  in  conveyances  t* 

lifes,  436. 
tight  of  entry  by  operation  of  the  ftatute,  III.  332. 
terms  for  years  laved  from  merger,  I.  a66,  V.  303. 
Conveyances  derived  from  the  ftatute, 
a  bargain  and  fale,  I.  441,  IV.  172. 
a  covenant  to  ftand  feifed,  I.  441,  IV.  185. 
declarations  of  ufes,  I.  .142,  IV  205,  5^^  Declarations. 
what  conveyances  are  faid  to  operate  with  or  without 
tranfmutation  of  poffeiBon,  L  440^ '441* 

whether 
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VSES— continued. 

whether  a  devife  can  operate  by  the  ftatute^  L  44X, 
Contingent  ufes,  1  346,  II.  35  c 

muft  anfe  from  the  eftate  of  the  feoffees^  U.  35d. 

how  cx)nftrucd,  359. 

upon  what  contingc  ncy  a  ufe  may  be  limited)  IV.  459. 
Springing  and  fhifting  ufes,  IL  352,  355,  359. 

feifin  out  of  which  the  uf<;  ariies,  35-.  1 

'  cona-g'jncy  on  which  fpringing   ufcs  may  be  limited, 

IV.  496. 

whether  they  can  be  limited  in  furrenders  of  copyholds, 

V.  565. 
How  deitroyed, 

by  devefling  the  feifin  of  the  feoffees,  II.  374. 
by  a  devife  of  the  land,  376. 
but  not  by  a  devife  of  portions  out  of  land,  id. 
nor  by  a  leafe  for  years,  id. 
nor  by  a  grant  of  a  rent  charge,  id. 
nor  by  a  fihe,  V.  ^19. 
Ufes  arifing  out  of  the  execution  of  powers,  I.  4-^7 — muft 
be  fuch  as  would  have  been  good  in  the  original  deed, 

ly.  497. 

Refulting  ufes^  I.  4^2. 

no  ufe  refults  in  tne  cafe  of  a  kafe  and  relcafe,  and  no 

declaration,  1. 445— Q«  IV.  20a. 
no  ufe  can  refult  inconfiftent  with  t^e  edate  limited, 

1. 447— or  againft  the  intent  of  the  parties,  448 
a  ufe  cannot  refuit  to  any  one  but  the  owner»  450. 
what  ufe  refults  to  a  tenant  in  tail  on  fuffering  a  reco* 

very,  451. 
po  ule  refults  upon  a  grant  of  an  eftate  tail,  for  life,  or 

for  years,  454. 
no  ufe  refults  on  a  devife,  456. 
when  rebutted  by  parol  evidence,  IV.  aio. 
deeds  to  lead  ufes,  212. 
deeds  to  declare  ufes,  219. 

ySURY, 

ufurious  dcedd  arc  void,  IV.  370, 

a  fine  may  be  avoided  by  averment  of  ufury,  V.  244^ 

W. 

WAIFS,  in  279. 

WAIVER  of  Notice  to  quit, 

•  a  diicrefs  for  rent  is  a  waiver,  I.  282* 
but  not  an  acceptance  of  rent,  274* 

WALES, 


INDEX. 

WALES»  Court  of  Great  SeiTions  of, 
fines  ittay  be  levied  in  it,  V.  62. 

{'uftices  off  may  take  acknowledgements  of  fioes^  77. 
low  fines  levied  there  may  be  reverfed,  7,22. 
recoveries  may  be  fuSered  there,  379. 

WARRANT  OF  ATTORNEY, 

to  acknowledge  a  judgement,  II.  65. 

to  fufier  a  recovery,  V,  341,   See  Recovery. 

WARRANTY  in  a  Deed,   See  Deed. 

a  warranty  is  implied  in  an  exchange,  IV.  140. 

and  in  a  partition,  143. 

cftate  neceflarv  to  fuppdrt  a  warranty,  50. 

an  intail  may  be  barred  by  warranty,  I.  53. 

implied  in  an  afGgnment  of  dower,  167. 

all  fines  have  an  exprefs  warranty  annexed,  V.  25^ 

cfftfk  of  a  fine  witn  warranty  in  barring  an  eftate  tail,  145). 

efieA  of  a  collateral  warranty  in  a  fine,  id. 

WARREN,  Beafts  and  Fowls  of.  III.  295, 

WASTE, 

is  ei£her  voluntary  or  permiifive,  1. 53. 
what  is  voluntary  wafte, 
felling  timber,  id. 
pulling  down  houfes,  66. 
opening  pits  or  mines,  id. 
changing  the  courfe  oiF  huibandry,  67. 
deftroying  heir  looms,  68. 
in  what  permifiive  wafte  confifts,  id« 
wafte  by  a^  of  God  is  excufabk,  id. 
AAion  of  wafte,  69. 

what  {hall  be  recovered,  70. 
barred  at  law  by  a  recovery,  II.  431. 
4ies  with  the  perfon,  433.  '^ 

againft  whom  an  adion  of  wafte  lies, 
a  tenant  for  life,  I.  69. 
who  may  bring  an  a&ionof  wafte  againft  a  tenant  for 

life,  70. 
a  tenantfor  vears,  72,  256. 
lies  between  jomt  tenants,  II.  518. 
and  tenants  in  common,  551. 
not  againft  a  tenant  at  will,  f.  272. 
«anndt  be  brought  by  truftees  to  prefcrve  conting«nt 
remainders^  u.  411. 

'  -  A&ion 
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INDEX. 

'  A£^ion  on  the  cafe  tn  the  nature  of  waftei  I.  71. 

E referable  to  an  a£iion  of  wafte^  id. 
y  whom  it  may  be  brought,  id. 

the  plaintiff  entitled  to  cofts^  id. 
Injun^ion  to  (lay  wafte» 

granted  in  favour  of  truftees  to  preferve  contingent  re^ 
mainders,  II.  413. 

and  of  2Ji  infant  in  ventrttnatris^  414. 

granted  in   the  cafe  of  an  idtermediate  remainder  for 
life,  n.  426. 
Claufe  without  impeachment  of  wafte^  I.  8o. 

how  it  afie6is  a  tenant  for  life,  id. 

does  not  extend  to  malicious  wafte,  ^d. 

is  annexed  to  the  privity  of  eftate,  85,    . 

how  it  affeAs  a  tenant  for  years,  258* 
Partial  powers  of  committing  wafte,  85* 
who  may  commit  wafte, 

a  tenant  in  tail,  37. 

a  tenant  in  tail  after  poflibility,  100. 

a  jointrefs  to  fupplya  deficiency,  224: 

a  tenant  by  ftatute  merchant^  &c.  but  he  muft  nccovnt^ 

«-73- 

a  mortgagee  in  pofTeilion — ^in  what  cafes  ?  lao. 

who  are  difabled  from  committing  wafte, 

tenants  for  life,  I.  63. 

corporations  fole,  78. 

tenants  by  curtefy,  124. 

and  in  dower,  157. 

a  tenant    at .  will,   272 — ^is  notwithftanding  difpunifh* 
able,  id. 

copyholders,  325— 6, 

a  mortgagor  in  poflefEon,  11.  io8« 
a  court  of  equity, 
'  will  diftrain  a  tenant  for  life— -in  wliat  cafes  ?  I.  72. 

will  reffa-ain  the  committing  of  malicious  wafte,  80,  161, 

will  not  reftrain  a  copyholder  from  committing  wafte,  3  2tf. 

will,'  in. the   cafe    of  an  executory  devife,  prevent  the 
tenant  in  pofleflion  from  committing  wafte,  VI.  5  24. 
a  l>on4  from  a  donee  in  tail  not  to  commit  wafte  held  void, 

11    10.  . 

wafte  committed  by  one  joint  tenant  will  make  all  liable, 

517- 
a  joint  tenant  may  have  an  a6lion  by  writ   of    wafte 

againft  his  companion,  518. 

WASTES 


WASTES  AND  BARREN  LANDS— who^imprOMflu&aoe 
titheabk.  for  {ievea  ycars^  UL  66* 

WAYS, 

nature  of  a  right  of  wav,  IS*  zar. 

could  not  before  the  flat.  27  Hcxu  VUl.  be  conrvyed  t» 

ufes,  I.  408. 
how  a  ri^ht  of  way  may  be  claimed^ 

prefcriptionj  III.  X23«. 

grant,  id. 

20  years  pofleflion,  1 24* 

operation  of  law,  id. 
how  a  right  of  way  may  be  ufed^  I2{* 
who  are  bound  to  repair  a  way,  129. 
a  right  of  way  may  be  extix^uifhed  by  unity  of  pofleffion^ 

id.     Q-^ Whether  it  maybe  revived,  130. 
aright  of  wreck  includes  a  right  of  way^,*  282. 
a  right   of  way  in  tffi   will    pafs   by  bargain    vA  fale^ 

IV.  177. 
cannot  be  barred  by  finej  V.  213. 

WELSH  MORTGAGES,  II.  158. 
not  liable  to  foreclofure,  252. 

WIDOW, 

continuing  in  pofleffion  is  confidered  as  guardian  in  focage 

to  the  heir,  L  14. 
entitled  to  qiiiarantine,  i6o. 
of  a  copyholder,  entitled  to  freebcnch>  L  3289   Sa  Fret-' 

bench. 
as  to  her  right  of  dower,  See  Dower. 
%  condition  that  (he  (hall  not  marry  is  good^  II.  33. 

WIFE  is  a  good  name  of  purchafe,  IV.  35* 

WILL,  S^<DeTife» 

WITNESSES, 

of  a  deed,  not  prefumed  to    be  privy  to  its   contents^ 

II.  201  • 
atteftadonof  a  will  by  witnefies,  VL  5?!  See  Devife. 
who  may  be  witnefies  to  a  will)  66. 

WOAD  ti&eable,  IIL  55. 

WOMEN 


*ta 


\wm  1.    ■     ww^mtf^m^ 
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INDEX. 

WOMEN 

attainted,  arebanreJof  dower,  L  I73« 

ftolen,  cannot  claim  dower,  146. 

may  hold  certain  offices.  III.  153. 

marriage  is  a  revocation  of  a  woman's  wlll^  VL  xofr 

WOOD,  a  great  tithe,  HI,  55. 

WOOL,  tithcable,  III.  65. 
WR£CE:S,  IIL  a8i,  See  fYanchifc. 
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WRIT 

original,  of  a  fine,  V.  14. 

of  dedimus  peteflatem^  66* 

of  error ^  to  reverfe  a  fine,  20,1.  y  See  Fine« 

of  falfe  fudgement,  to  reverfe  a  fine,  229. 

of  deceit,  to  reverfe  a  fine,  id. 

of  deceit,  to  reverfe  a  recovery,  573. 

of  entry,  to  fufFer  a  recovery,  275.  I  ' 

de  attornato  faciendo,  341.  >  &r  Hecovery. 

%A  fummoneas  ad  ivarrantizandum^  34^* 

of  error  to  reverfe  a  recovery. 

WRITING 

'        eflencial  to  a  deed,  IV.  ^5. 
and  to  a  dcvife,  VI.  48. 


YEARS, 

eftate  for.  See  Eftate. 

mortgage  for.  See  Mortgage. 

leafe  for,  See  Leafe. 

/bargain  and  fale  for.  See  Bargain  and  Sale* 
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